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MEMORANDA. 

Ik  EoiOer  term,  1850,  the  Bight  Honourable  Lord 
CMenham  reBigned  the  Great  Seal,  which  was  there* 
upon  put  into  commiflsion — the  CommisBioners  being,  the 
Bight  Honourable  Lord  Langdak,  Master  of  the  Bolls, 
the  Bight  Honourable  Sir  Lancelot  Shadwell,  Yice- 
ChanceUor  of  England^  and  the  Honourable  Sir  Bobert 
Monsey  Bolfe,  one  of  the  Barons  of  the  Court  of 
Exchequer. 

Li  TVtatfy  vacation,  1850,  the  Bight  Honourable 
Sir  Thomas  fVOde,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  was  appointed  Lord  High  Chan- 
cellor, and  was  created  a  peer  under  the  title  of  Baron 
Truro. 

At  the  same  time  Sir  John  JervU,  Her  Majesty's 
Attorney-General,  was  appointed  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas. 

Sir  John  RomiUy^  Her  Majesty's  Solicitor-General, 
was  appointed  Attorney-General,  and  Alexander  James 
Edward  Cockbum,  Esq.,  one  of  Her  Majesty's  Counsel, 
was  appointed  Solicitor-General. 

The  Bight  Honourable  Sir  Lancelot  ShadweU,  Vlce- 
ChanceUor  of  England,  died  in  July  1850. 

In  Trinity  vacation,  1850,  the  yice-ChanceUor  Sir 
James  Wigram  resigned  his  office. 


viii  MEMORANDA. 

In  Michaehnai  term,  1850,  the  Honourable  Sir  Bobert 
Monsey  Rolfe,  Knight,  one  of  the  Barons  of  the  Court 
of  Exchequer,  was  appointed  a  Vice-Chancellor,  and 
was  shortly  afterwards  created  a  Peer  under  the  title 
of  Baron  Crantoorih* 

In  November  1850,  Jo$eph  Humphry ^  Esq.,  one 
of  Her  Majesty's  Counsel,  was  appointed  one  of  the 
Masters  in  Ordinary,  in  the  place  of  John  Edmund 
DowdesweU,  Esq.,  resigned. 

In  Hilary  vacation,  1851)  Sir  John  BomUly,  Knight, 
Her  Majesty's  Attomey-Oeneral,  was  appointed  Master 
of  the  Rolls,  in  the  place  of  Lord  Lanffdak,  resigned. 

At  the  same  time,  Cfeorye  James  Turner,  Esq.,  one 
of  Her  Majesty's  Counsel,  was  appointed  a  Yice^Chan- 
cellor  in  the  place  of  Sir  James  Wyram. 

Sir  Alexander  James  EduHxrd  Cochhum,  Her  Ma- 
jesty's Solicitor-General,  was  appointed  Her  Majesty's 
Attorney-General,  and  William  Page  Wood,  Esq.,  one 
of  Her  Majesty's  Counsel,  was  appointed  SoUdtor- 
GeneraL 
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ORDERS  IN  CHANCERY.  »u 

1850. 


Ist  March,  1850. 

Regttlations  to  be  observed  in  Betting  down  canaesy 
&c,  pursuant  to  the  Grenenil  Order  of  23rd  Felnruary, 
1850. 


The  Solicitor  applying  to  have  a  cause  set  down  for 
hearing,  is  to  endorse  on  the  Record  and  Writ  Clerk's 
certificate  lus  name  or  firm,  and  the  party  for  whom  he 
acts,  and  also  the  date. 

The  Solidtor  applying  to  haye  a  cause  for  further 
directions,  and  also  pleas,  demurrers,  exceptions,  and 
objections  for  want  of  parties,  set  down  for  hearing,  is 
to  subscribe,  on  such  petition,  his  name  or  firm,  and 
the  party  for  whom  he  acts,  and  also  the  date. 

Eyery  order  drawn  up  on  such  petition  will  bear 
the  last-mentioned  date. 

Every  petition  to  set  down  a  plea  or  demurrer  must 
state  the  time  of  filing  such  plea  or  demurrer,  and 
whether  the  demurrer  is  to  the  whole  or  only  part  of 
tiiebilL 

Every  petition  to  set  down  objections  for  want  of 
parties  must  have  annexed  to  it  the  Record  and  Writ 
Clerk's  certificate  of  the  filing  of  the  answer,  and  every 
petition  to  set  down  exceptions  must  have  annexed  to 
it  the  certificate  of  the  depont  having  been  piud,  as 
heretofore  required  by  the  Lord  Chancellor's  Secretary. 

£.  D.  Cohille. 
Dated  1st  March,  1850. 
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xiv  ORDERS  IN  CHANCERY. 

1850. 

ORDER  OP  COURT,  (a) 

Monday^  the  Srd  day  qfjvne^  1850. 

The  Right  Honourable  Chables  Ghbistopheb 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henrt 
LoBB  Lakgdale,  Master  of  the  Rolls,  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  the  Right  Honour- 
able the  Yice-Chancellor  Sir  James  Lewis 
Enight  Bbucs,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigbam,  doth 
HEREBY,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  Reign  of 
Her  present  Majesty,  intituled  "  An  Act  for 
facilitating  the  Administration  of  Justice  in 
the  Court  of  Chancery,"  and  of  an  Act  passed 
in  the  fifth  year  of  the  reign  of.  Her  present 
Majesty,  intituled  "  An  Act  to  amend  an  Act 
of  the  Fourth  Year  of  the  Reign  of  Her  present 
Majesty,  intituled  *An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,' "  and  of  an  Act  passed  in  the  eighth 
and  ninth  years  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  for  amending  cer- 
tain Acts  of  the  Fourth  and  Fifth  Years  of 

the 

(a)  Reg.  Lib.  1849.  B.  fol.  788. 


pBDEBS  IN  CHANCERY.  xv 

the  Reign  of  Her  Majesty,  for  facilitating  the  1S50. 
Administration  of  Justice  in  the  Court  of 
Chancery,  and  for  providing  for  the  Discharge 
of  the  Duties  of  the  SubpcBua  Office  after  the 
Death,  Resignation,  or  Removal  of  the  present 
Patentee  of  that  Office,'*  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  ordbb  and  dibect.  That 
all  and  every  the  Rules,  Orders,  and  Directions 
herein-after  set  forth,  shall  henceforth  be,  and 
for  all  purposes  be  deemed  and  taken  to  be 
General  Orders  and  Rules  of  the  High  Court 
of  Chancery,  viz. :  — 

L  Every  decree  or  order  of  referenced'  to  be  brought  Decree  to  be 
into  the  Master's  Office  by  the  party  having  the  car-  S^&'"*'' 
riage  thereof,  within  ten  days  after  the  same  shall  have  Office  within 
been  passed  and  entered^  and  in  de&ult  thereof,  any  ^* 

other  party  to  the  cause  or  matter  is  to  be  at  liberty  to 
bring  in  the  same,  and  such  party  shall  have  the  car- 
riage of  the  proceedings  under  such  decree  or  order, 
unless  the  Master  shall  otherwise  specially  direct 

IL  If,  upon  the  warrant  taken  out  for  considering  Master  mav 
the  decree  or  order  of  reference,  or  at  any  time  during  J^^'^pre-"* 
the  reference,  it  shall  appear  to  the  Master,  with  re-  sented  by  one 
spect  to  the  whole  or  any  portion  of  the  proceedings,  ' 

that  the  interests  of  the  parties  can  be  classified,  he  is 
to  be  at  liberty  to  require  the  persons  constituting  each 
or  any  class  to  be  represented  by  the  same  solicitor; 
and  if  the  parties  constituting  such  class  cannot  agree  and  may  no- 
upon  the  solicitor  to  represent  them,  the  Master  is  to  [he  pities 
be  at  liberty  to  nominate  such  solicitor  for  the  purpose  <^^ » 
of  the  proceedings  before  him;  and  if  any  of  the  parties  party  declin- 
constituting  such  class  shall  dedine  to  authorize  the  so-  represented  to 

a  2  Kcitor  pay  «tra 

costs. 
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ORDERS  IN  CHANCERY. 


1850.  Iicitor  80  nonunated  to  act  for  lixn,  and  shall  insist  npon 
being  represented  hy  a  different  solidtor^  such  party 
shall  personally  pay  the  costs  of  bis  own  solidtor  of 
and  relating  to  the  proceedings  before  the  Master  with 
respect  to  which  such  nomination  shall  have  been  made, 
and  all  such  further  costs  as  shall  be  occasioned  to  any 
of  the  parties  by  his  bdng  represented  by  a  different 
solicitor  from  the  solicitor  so  to  be  nominated. 


Proceedings         HI.  The  arrangement  and  regulation  of  the  course 

8ubjec7to  iL   ^^  proceedings  under  each  reference  are  to  be  wholly 

control  of  the  subject  to  the  control  and  direction  of  the  Master,  and 

the  Master  is  to  proceed  with  the  reference  made  to 

him,  OS  speedily  as  the  nature  thereof  and  the  buriness 

of  the  office  will  allow. 


tmuous. 


Proceedingi        IV.  The  duration  of  warrants  to  proceed  upon  any 

^?^^"^  reference  before  the  Master,  is  not  to  be  linuted  to  an 
to  be  con«  ' 

hour,  or  any  other  period  of  time ;  and  the  proceedings 
upon  any  warrant  are,  as  fiur  as  possible,  to  be  con* 
tinned  consecutively  from  hour  to  hour,  and  from  day 
to  day,  until  the  same  shall  be  completed,  but  not  so  as 
to  cause  unreasonable  delay  in  other  causes  or  matters 
depending  before  the  Master;  and  the  Master  shall, 
therefore,  be  at  liberty  to  adjourn  the  further  bearing 
of  any  matter  or  thing  before  him  fb  sucb  future  day 
as  he  shall  think  fit;  and  on  every  such  adjournment^ 
the  parties  shall  be  obliged  to  attend  without  a  frirther 
warrant,  unless  the  Master  shall  otherwise  direct. 


Exceptions 
&c.  to  have 
priority. 


y.  The  Master  shall  give  priority,  as  far  as  may 
be,  to  exceptions  for  insufficiency,  impertinence,  and 
scandal,  and  to  matters  and  applications  under  3  & 
4  fF.  4.  c.  94.  s.  13.  and  the  Orders  made  in  pursu- 
ance thereof,  and  to  any  other  matters  or  applications 
requiring  immediate  despatch. 

VL  The 
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YL  The  Master's  power  to  proceed  ex  parte,  in  case       1850. 

of  the  non-attendance  of  any  party  on  any  warrant,  ^""^7/^^ 
111  ,         1  i.f.  On  adiourn- 

shall  extend  to  the  case  of  his  non-attendance  upon  any  ments  Master 
adjournment  of  any  warrant  "^^l,^^^ 

yn.  The  Master's  power  to  award  costs  in  case  of  And  award 
the  non-attendance  of  any  party  upon  any  warrant,  is  ^"^' 
to  extend  to  the  case  of  his  non-attendance  upon  any 
adjournment  of  any  warrant  to  a  fixed  time. 

Vin.  In  all  cases,  when  a  proceeding  has  been  un-  Master  to  re- 
duly  delayed  by  reason  of  the  neglect  of  any  party  or  S^jlr^l^  p^- 
his  solidtor,  the  Master  shall,  in  the  first  report  which  ceeding.  ^ 
he  shall  make  on  the  subject-matter  in  respect  of  which 
such  proceeding  has  been  unduly  delayed,  state  specially 
to  the  Court  the  drcumstances  of  such  delay,  in  order 
that  the  Court  may,  if  it  shall  so  think  fit,  in  addition 
to  and  notwithstanding  any  costs  which  the  Master 
may  have  certified  to  be  paid  in  the  course  of  the  pro- 
ceedings before  him,  make  such  further  Order  in  respect 
thereof  as  justice  shall  require. 

IX.  K  it  shall  appear  to  the  Master,  that  any  state  of  Master  may, 

facts,  affidavit,  or  other  proceeding  before  him,  contains  ^''*l<>"'.a«y 
7.  1  5.  «  application, 

statements  which  are  impertment  or  of  unnecessary  disaUow  im- 

length,  he  shall  be  at  Uberty  (without  any  appUcation  f  ^1]^^^^^ 
made  to  him  for  the  purpose)  to  disallow  such  matter,  meats, 
distinguishing  by  his  initials  in  the  margin  the  parts  so 
disallowed;  and  he  shall  cause  a  memorandum  of  his 
haying  disallowed  such  impertinent  matter  to  be  in- 
dorsed on  the  office  copies  of  the  draft  of  his  report, 
as  to  the  particular  inquiry  on  which  such  state  of 
facts,  affidavit,  or  other  proceeding  shall  have  been  used 
before  him;  and  in  the  taxation  of  costs,  no  costs  shall  Qogts  thereoE 
be  allowed  to  the  parties,  by  or  on  whose  behalf  such 
state  of  facts,  affidavit  or  other  proceeding  was  brought 

a  3  into 
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into  the  Master's  Office,  for  or  in  respect  of  the  matter 
so  disallowed,  and  the  Taxing  Master  shall  allow  to  the 
other  parties  to  the  suit  or  matter,  all  soch  costs  as 
have  been  incurred  by  or  occasioned  to  them,  hy  reason 
of  the  matter  so  disallowed;  and  such  costs  shall  be 
paid  by  the  party  by  or  on  whose  behalf  such  state  of 
fiusts,  affidavit  or  other  proceeding  was  so  brought  in. 


Fees  of  Coun- 
sel before 
Master  and 
the  Court 
assimiktefL 


X.  In  all  proceedings  before  the  Master,  where  he  is 
attended  by  Counsel,  the  allowances,  on  the  taxation  of 
costs,  in  respect  of  the  fees  to  such  Counsel,  are  to  be 
regulated  upon  the  same  principle  as  if  the  proceedings 
were  before  the  Court. 


CostsofCoun-  XL  The  costs  of  procuring  the  attendance  of  Counsel 
fol^cldk di  ^^"^  ^^®  Master  are  to  be  allowed  in  the  taxation  of 
cases  before  costs  as  between  party  and  party,  in  all  cases  in  which 
hi^cenificate?  ^^  Master  shall  certify  such  attendance  to  be  proper, 
and  in  no  other  case. 


Masters  may 
act  for  each 
other  in  case 
ofiUness,  &c. 


XII.  In  case  of  the  absence,  bom  illness  or  otherwise, 
of  any  Master  to  whom  any  cause  or  matter  is  referred, 
any  other  Master  may,  with  his  concurrence,  act  in  the 
place  of  the  Master  so  for  the  time  being  absent ;  but 
any  order  or  other  proceeding  to  be  made  or  had  by  or 
before  such  Master  so  acting,  is  to  be  entered  as  made 
or  had,  by  or  before  him,  for  or  in  the  place  of  the 
Master  to  whom  the  reference  is  made. 


Masters  to 
consider  and 
report  to  the 
L.  C.  any 
additional 
Orders  cal- 
culated to  ex- 
pedite busi- 


XIII.  The  Masters  are,  forthwith  and  from  time  to 
time,  to  meet  and  consider  such  additional  Orders  or  Be- 
gulations,  as  may  appear  to  them  or  the  majority  of  them 
calculated  to  expedite  and  facilitate  the  satisfiu^tory 
transaction  of  the  business  of  the  suitors  in  their  offices ; 
and  to  report  such  additional  Orders  or  Begulations  to 
the  liord  Chancellor,  to  the  end,  that,  if  the  same  should 
.  be 
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be  approved  by  him,  proper  steps  may  be  taken  for        1850. 
such  additional  Orders  or  Emulations  being  adopted     "^-^V^^ 
and  duly  made  general  Rules  and  Orders  of  the  Court 

XIV.  The  Registrars  are,  forthwith  and  from  time  to  Registrara  to 
time,  to  meet  and  consider  sueh  Orders  or  Regulations    ^    ®     ^* 
as  may  appear  to  them,  or  the  majority  of  them,  calculated 

to  expedite  and  facilitate  the  satisfactory  transaction  of 
the  business  of  the  suitors  in  their  office,  and  to  report 
such  Orders  or  Regulations  to  the  Lord  Chancellor,  to 
the  end,  that  if  the  same  be  approved  by  him,  proper 
steps  may  be  taken  for  such  Orders  or  Regulations 
being  adopted  and  duly  made  general  Rules  and  Orders 
of  the  Court. 

XV.  That  this  Order  be  drawn  up  and  entered  by 
the  Registrar  of  the  said  Court 

COTTENHAM,  C. 

Lakgdals,  M.R. 
Lakoblot  Shadwbll,  v.  C.  E. 
J.  L.  BENIGHT  Bbugb,  v.  C. 
James  Wiqrah,  Y.  C. 
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1850. 

NOTICE  BESPECTING  CLAIMS. 

6th  June,  1850. 
Every  claim  filed  under  the  Orders  of  Court  of  22nd 
April,  1850,  is  to  be  set  down  for  hearing  with  the 
Begistrar,  which  irill  be  done  (without  fee)  as  soon  as 
the  writ  of  summons  has  been  served  on  the  Defendant, 
or  (if  more  than  one)  on  all  the  Defendants,  upon  pro- 
duction  to  the  Bq;istnur  by  the  Phiintiff  or  his  Solicitor 
of  a  certificate  from  the  Clerk  of  Becoids  and  Writs  of 
the  filing  of  such  chum. 

Every  ckim  so  set  down  will  be  heard  in  rotation  in 
the  respective  Courts  of  the  Master  of  the  BoUs  and 
yice-Chancellors  on  such  days  as  they  shall  respectively 
appoint. 

All  motions  arising  out  of  claims  filed  are  to  be  made 
on  the  general  seal  and  motion  days. 

Note.  —  The  Master  of  the  Bolls  has  appomted 
Saturday  in  each  week  during  the  sittings  of  the  Court» 
for  hearing  all  claims  in  his  Court. 

TThe  Vice-Changellob  ^England  has  appointed 
Friday  in  each  week  during  the  dttings  of  the  Court, 
after  the  short  causes  appointed  for  the  day^  to  hear  all 
diumsinhis  Court. 

The  Yice-Chakcellob  Enight  Bruce  has  ap- 
pointed Saturday  in  each  week  during  the  sittings  of 
tiie  Court,  after  the  short  causes  appointed  for  the  day, 
to  hear  all  claims  in  his  Court. 

F.  H.  Davis,  Begbtrar. 
Thursday,  6th  of  June,  1850. 
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1850. 

ORDER  OF  COURT. 

2nd  November  1850. 

Thb  Right  Honourable  Thobcas  Lord  Trubo, 
Lord  High  Chancellor  of  Great  Britain,  by  and 
with  the  advice  and  assistance  of  the  Right 
Honourable  Henby  Lobd  LanodaIiE,  Master  of 
the  Rolls,  and  the  Right  Honourable  the  Yice- 
Chancellor  Sir  James  Lewis  EmoHT  Bbuce, 
and  the  Honourable  the  Vice-Chancellor  Sir 
Robebt  Monsby  Rolfe,  doth  hereby,  in  pur- 
suance of  an  Act  of  Parliament  passed  in  the 
Session  of  Parliament  holden  in  the  thirteenth 
and  fourteenth  years  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  ^'  An  Act  to  diminish 
the  Delay  and  Expense  of  Proceedings  in  the 
High  Court  of  Chancery  in  England,"  and  in 
pursuance  and  execution  of  all  other  powers 
enabling  him  in  that  behalf,  obdeb  and  di- 
bect,  that  all  and  every  the  Rules,  Orders, 
and  Directions  hereinafter  set  forth,  shall  ^ 
henceforth  be,  and  for  all  purposes  be  deemed 
and  taken  to  be,  Genebal  Rules  ksd  Obdebs 
OF  THE  High  Coubt  op  Chanceby  ;  viz 

Introductory. 

L  The  several  Orders  oomprised  in  the  General  Repeal  ofccr- 
Order  of  the  3rd  of  April,  1828,  which  are  respectively  Sfe?2  A^ 
numbered  7,  9,  and  10 ;  and  the  Order  comprised  in  the  «re  inconsist  • 
General  Order^of  the  2l8t  of  December,  1833,  which  is  present.     ^ 

numbered 


13  &  14  lid. 
C.35. 
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numbered  19;  and  the  Order  comprised  in  the  General 
Order  of  the  9th  May^  1839,  which  is  numbered  6 ;  and 
the  several  Orders  or  parts  of  Orders  comprised  in  the 
General  Order  of  the  8th  day  of  May^  1845,  which  are 
respectively  numbered  as  the  second  Article  of  the  14th 
of  the  said  Order;  and  the  6th,  7th,  8th,  9th,  20th, 
21st,  22nd,  23rd,  24th,  25th,  26th,  27th,  28th,  29th, 
30th,  and  dlst  Articles  of  the  16th  of  the  said  Order; 
and  the  several  Orders  comprised  in  the  said  last-men- 
tioned General  Order,  which  are  respectively  numbered 
17,  19,  38,  39,  40,  41,  and  42;  and  all  other  Orders 
and  parts  of  Orders,  so  far  as  such  other  Orders  and 
parts  of  Orders  are  inoonsiBtent  with  these  Orders, 
but  not  further  ooiotherwise,  are  hereby  abrogated  and 
discharged. 


IL  All  former  Orders  and  parts  of  Orders  not  spe- 
cified in  Order  I,  so  far  as  the  same  are  now  in  force, 
and  consistent  with  these  Orders,  or  applicable  to  the 
same,  or  the  subject-matter  thereof,  are  to  remain  in 
full  force  and  effect. 


Orders  to 
come  into 
operadon. 


When  these  Orders  are  to  came  into  Operadon, 

IIL  These  Orders  are,  as  to  all  suits  or  matters  now 
pending  or  hereafter  to  be  commenced,  to  take  effect 
on  this  2nd  day  of  November  1850. 


Vacation, 
when  not  to 
be  reckoned. 


Exceptions  to  pleadings,  §-c.,  for  scandal,  impertinence, 
or  insufficiency. 

IV.  The  times  of  vacation  are  not  to  be  reckoned  in 
the  computation  of  the  time  allowed  for  filing  or  setting 
down  exceptions  for  scandal,  impertinence,  or  insuffi- 
ciency, in  cases  where  the  time  is  not  limited  by  notice 
given  pursuant  to  the  13th  of  these  Orders. 


V.  These 
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y.  These  Orders  do  not  apply  to  any  reference  for       1860. 
scandal^  impertinence^  or  insufficiency  pending  before  oriTrs^^otto 
any  of  the  Masters  at  the  time  when  these  Orders  affect  pending 
come  into  operation;  but  as  to  all  such  references  the  ■^®''®"^®'- 
existing  Rules  and  Orders  of  the  Court  are  to  remain 
in  force. 

VI.  No  order  is  to  be  made  for  leave  to  file  excep-  No  exceptions 

^  .  niwic  pro  tunc, 

tions  nunc  pro  tunc.  ^ 

VlL  A  Defendant,  whose  answer  is  not  excepted  to  Election 
or  set  down  for  hearing  on  former  exceptions,  alle^ng  ij^'e  ^Mn- 
that  the  Plaintiff  is  prosecuting  him  in  this  Court  and  Ing  at  law 
also  at  law  for  the  same  matter,  may,  upon  the  expirar  *°^  «l«"tj. 
tion  of  eight  days  after  his  answer,  or  farther  answer, 
is  filed,  obtain  as  of  course,  on  motion  or  petition,  the 
usual  order  for  the  Phuntiffto  make  his  election  in 
which  Court  he  will  proceed. 

YIIL  After  the  filing  of  a  Defendant's  answer,  the  'Hme  to  ez- 
Plaintiff  has  six  weeks  within  which  he  may  file  ex*  s^cien^' 
ceptions  thereto  for  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks^ 
such  answer  on  the  expiration  of  the  six  weeks  is 
to  be  deemed  suffident. 

IX.  A  Defendant  desiring  to  prevent  exceptions  to  Time  for  sub- 
his  answer  for  insufficiency  being  set  down  for  hearing, 
has  for  that  purpose  only  eight  days  after  the  filing  of 
such  exceptions  within  which  he  may  submit  to  the 
same. 

X.  If  a  Defendant  not  being  in  contempt  submits  to  Time  for  an- 
exceptions  to  his  answer  for  insufficiency  before  the  submhlsion. 
Plaintiff  has  set  them  down  for  hearing,  he  is  allowed 

three 


mission  to 
exceptions. 
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1850*       three  weeks  from  the  date  of  the  eubmmion  within 
.  ^"^V^^     which  he  is  to  pot  in  his  further  answer  to  the  bilL 

Exceptions  XL  The  Plaintiff  havbg  filed  exceptions  for  insuf- 
ciLicy  not  to  ^^^^7  ^  ^  Defendant's  answer  is  not  to  set  them 
l>e  set  down  down  for  hearing  before  the  expiration  of  eight  days 
exce^  in  ^^^  ^^  ^®  filing  of  such  exceptions,  unless  in  a  case 

election  or      of  election  he  is  required  by  notice  in  writing  from 

injunction  .-rv/.,  ii  •<•         i 

cases.  such  Defendant  to  set  them  down  m  four  days  pm>- 

suant  to  the  13th  of  these  Orders,  or  in  a  case  where 

the  common  injunction  may  be  obt«ned  or  retained  on 

the  allowance  of  such  exceptions. 

Setting  down  ^^  Exceptions  to  answers  for  insuffidency^  or  to 
exceptions  for  guy  pleading  or  other  matter  depending  before  the 


sarndal,  or      Court  for  scandal  or  imperUnencCi  or  for  scandal  and 
impertinence,   impertmenc^  are  to  be  set  down  for  hearing  by  the  Re- 
gistrar at  the  request  of  the  party  filing  the  same^  upon 
the  production  of  a  certificate  of  the  Clerk  of  Records 
and  Writs  of  the  filing  of  such  exceptions ;  or  (in  the 
case  of  exceptions  to  an  answer  for  insufficiency)  of  the 
filing  of  a  further  answer,  and  the  same  are  to  be 
To  be  sd-        advanced  and  put  in  the  paper  for  hearing  on  an  early 
^^^  day,  and  the  party  setting  down  any  such  exceptions 

shall,  on  the  day  on  which  the  same  shall  be  so  set 
down,  serve  a  notice  thereof  on  the  party  whose  plead- 
ing or  other  matter  is  excepted  to,  otherwise  the  said 
exceptions  shall  be  deemed  not  set  down. 

In  election  XIIL  A  Defendant,  whose  answer  is  excepted  to» 

cases,  Defend*  aUegbg  tiiat  the  Pbintiff  is  prosecuting  him  in  this 
autre  excep-  Court  and  also  at  law  for  the  same  matter,  may,  by 
Srt"dowi^  notice  in  writing,  require  the  Plaintiff  to  set  down  tiie 
within  four  exceptions  witlun  four  days  from  the  service  of  the 
^^"-  notice. 

And  if  the  Plaintiff  does  not  set  down  such 

exceptions 
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exceptions  within   each  four  days,  such  De-       1850. 
fendant  is  entitled,  as  of  oouxse,  on  motion  or     ^^V"^^ 
petition,   to  obtun  the  usual  order  for  the 
Fluntiff  to  make  his  election  in  which  Court  he 
will  proceed. 

XIV.  The  Plaintiff  having  filed  exceptions  for  in-  Exertion  for 
sufficiency  to  a  Defendant's  answer  is  to  set  them  down  ^^^^  ^^^ 
for  hearing  after  the  exjnration  of  dght  days,  but  within  ^^^  ^^^ 
fourteen  days  from  the  filing  of  such  exceptions.  ^in  four* 

If  he  does  not,  the  answer  on  the  expiration  of  ^^^  ^^y"* 
such  fourteen  days  is  to  be  deemed  sufficient. 

XY.  The  Plaintiff,  having  shewn  exceptionis  to  a  Exceptions 
Defendant's  answer  for  insuffidency  as  cause  against  ^^^j,^^  \ 
dissolving  an  injunction,  is  to  set  down  such  exceptions  be  set  down 
for  hearing  at  the  latest  on  the  day  next  after  shewing  ^  ^„  ^  ^^* 
such  exceptions  as  cause. 

If  he  does  not  the  injunction  is  dissolved, 

XY  I.  After  the  filing  of  exceptions  to  a  Defendant's  Time  for  set* 
answer  for  insufficiency,  and  any  further  answer  put  in,  ex^epdons 
the  Plaintiff  has  fourteen  days  from  the  filing  of  such  after  further 
further  answer  within  which  he  may  set  down  the  old  '"''^^* 
exceptions. 

If  the  old  exceptions  be  not  set  down  within 
fourteen  days  aft;er  such  further  answer  put  in,  the 
answer  is  on  the  expiration  of  such  fourteen  days 
to  be  deemed  sufficient. 

XYII.  After  exceptions  to  an  answer  for  insuf-  Time  to 

ficiency  are  set  down  for  hearing,  if  a  Defendant  not  ""crpt^'^M 

being  in  contempt  submits  to  answer,  or  the  Court  holds  insufficiency 

the  answer  to  be  insufficient,  the  Court  may  in  such  dowo^^are 

cases  appoint  the  time  within  which  such  Defendant  is  allowed  or 

.  .     , .    n ^t  submitted  to. ' 

to  put  m  ms  turther  answer. 

If 


ORDERS  IN  CHANCERY. 

If  Buch  Defendant  doea  not  obtain  time  from  the 
Court,  or  does  not  answer  within  the  time  which 
liie  Court  allows,  the  Plaintiff  may  sue  out  process 
of  contempt  against  suoh  Defendant 


When  answer 
to  be  deemed 
sufficient 


X VIIL  The  answer  of  a  Defendant  is  to  be  deemed 
sufficient  — 
L  If  no  exception  for  insufficiency  be  filed  thereto 
within  six  weeks  after  the  filing  of  such  answer. 

2.  If  exceptions  being  filed  the  Plaintiff  does  not 
set  them  down  for  hearing  within  fourteen  days  after 
the  filing  thereof 

3.  If  within  fourteen  days  after  the  filing  of  a 
fiurtheranswer,  the  Plaintiff  does  not  set  down  the  old 
exceptions. 


On  set^g 
down  old  ex- 
ceptions, the 
parts  to  be 
specified. 


XIX.  If,  after  a  Defendant's  second  or  third  answer 
is  filed,  the  Plaintiff  sets  down  the  old  exceptions  for 
insuffidency,  then  the  particular  exception  or  exceptions 
to  which  he  requires  a  ftirther  answer  is  or  are  to  be 
stated  in  the  notice  of  setting  down  such  exceptions. 


Answer  to  be 
deemed  suffi- 
cient from      I 
time  of  over- 
ruling of  ex- 
ceptions, and 
insufficient 
from  time  of 
submission. 


XX*  If,  upon  the  hearing  of  exceptions,  the  answer 
be  held  suffudent,  it  shall  be  deemed  to  be  so  fix)m  the 
date  of  the  order  made  on  the  hearing ;  and  if  the  De- 
fendant submit  to  answer  without  an  order  from  the 
Court,  the  answer  shall  be  deemed  insufficient  from  the 
date  of  the  submission* 


Where  an- 
swer found 
^isufficient, 
Court  may 
limit  time  for 
further  an- 


Proceeding 
when  third 
answer  found 
insufficient. 


XXI,  The  Court  holding  a  first  or  second  answer  to 
be  insufficient,  may  appoint  the  time  witlun  which  a 
Defendant  who  is  not  in  contempt,  is  to  file  a  further 
answer. 

XXIL  Upon  a  third  answer  being  held  to  be  in* 
sufficient,  the  Court  may  order  the  Defendant  to  be 

examined 
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examined  upon  interrogatories  to  the  points  held  to  be        1850. 
insiiifficient,  and  to  stand  committed  until  he  shall  have     ^"^'V^^ 
perfectly  answered  the  interrogatories;  and  the  De- 
fendant is  to  pay  such  costs  as  the  Court  shall  think 
fit  to  award. 

XXIIL   No  pleading  or  other  matter  depending  objections  as 
before  the  Court  is  to  be  set  down  for  hearing  for  J^^^^f^j. 
scandal  or  impertinence;  unless  exceptions  are  taken  in  nence  to 
writing  and  signed  by  Counsel,  describing  the  particular  exception/ 
passages  which  are  alleged  to  be  scandalous  or  im- 
pertinent 

XXIV.  Where  any  person  or  party  haying  filed  ex-  Time  for  set- 
ceptions  to  any  pleading  or  other  matter  depending  ^^ep^o^for 
before  the  Court  for  scandal,  and  any  person  or  party  scandal  and 
haying  filed  such  exceptions  for  impertinence,  does  not  '"P®'^"*®***^®' 
set  the  same  down  for  hearing  within  six  days  after  the 

filing  thereof,  such  exceptions  are  to  be  considered  as 
abandoned,  and  the  person  or  party  by  whom  such  ex- 
ceptions were  filed  is  to  pay  to  the  opposite  party  such 
costs  as  may  have  been  incurred  by  such  party  in  re- 
dpect  of  such  exceptions. 

XXV.  Upon   the  production  of  an  order,  made  Expunging 
upon  its  being  held  that  any  pleading  or  other  matter  f^ertinence. 
depending  before  the  Court  is  scandalous  or  imper- 
tinent, the  officer  having  the  custody  or  charge  of  such 
pleading  or  other  matter  is  to  expimge  from  such  plead- 
ing or  other  matter  such  parts  thereof  as  the  Court  has 

held  to  be  scandalous  or  impertinent,  and  thereupon  the 
person  or  party  requiring  such  scandalous  or  impertinent 
matter  to  be  expunged,  is  to  pay  to  the  officer  expung- 
ing the  same,  the  same  fee  as  on  the  like  occasion  has 
heretofore  been  paid 

Orders 
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^JJ*2j  Orders  of  Course. 

Applicadons        XXVL  Applicatioiifl  to  diflchaige,  reverse*  or  alter 

to  disdiargc     ^j  Q^er  made  on  motion  or  petition  of  ooorae  by  the 

course,  where  Lord  Chancellor*  the  Master  of  the  Rolls,  or  one  of 

to  bemade.      ^  Vice-ChancelloiB*  are  to  be  made  to  the  Judge  to 

whom  special  applications  in  the  cause  or  matter  in 

which  such  order  is  made,  ought  to  be  made  aooording 

to  the  practice  of  the  Court,  and  the  General  Rules  and 

Orders  appUcable  thereto. 

Application  XXVII.  Everj  petition  or  motion  paper  for  a  re* 
thcr^'J  u"der  ^^^^^  ^^^^  ^  ^^^  section  of  the  said  Act  is  to  be 
the  13&  14  marked  at  or  near  the  top  or  upper  part  thereof  in  the 
«.  19.  ^to  be  ^^^™®  manner  as  a  bill  is  now  marked  with  the  name  of 
attachedto  the  Lord  ChanceUor  and  one  of  the  Yice-ChanceHors, 
Coiutii.  or  with  the  name  of  the  Master  of  the  Rolls;  and  eyery 

order  for  any  such  reference  is  to  be  maiked  in  the 
same  manner  as  the  sud  petition  or  motion  paper,  and 
the  matter  in  which  such  order  is  made  is  thenceforth 
to  be  considered  as  attached  to  the  Court  of  the  Judge 
whose  name  shall  be  so  marked  upon  such  order,  in 
like  manner  and  for  the  like  purpose  as  causes  are  at- 
tached to  such  Court,  but  shall  be  subject  to  be  trans- 
ferred from  such  Court  in  the  same  manner  as  causes 
are  so  transferred;  and  the  provisions  of  the  Order 
comprised  in  the  Greneral  Order  of  the  6th  of  May 
1837,  which  is  numbered  15,  and  of  the  General  Order 
of  the  5th  of  August  1842,  shall  apply  to  every  matter 
so  attached. 

Fees. 

Fees.  XXYIIL  The  fees  to  be  reodved  and  taken  by  the 

Registrars  and  their  Clerks,  and  by  the  Clerks  of  Re- 
cords and  Writs,  and  their  Clerks  respectivdy,  for 
filing  a  special  case  and  all  proceedings  thereupon,  are 

to 
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to  be  the  same  as  are  now  received  and  taken  by  them  1850. 
respectively  for  filing  a  bill  and  for  proceedings  in  suits 
instituted  by  bill,  and  the  fees  to  be  received  and  taken 
by  the  Registrars  and  their  Clerks  for  setting  down 
exceptions  for  scandal,  impertinence,  and  insufficiency^ 
and  for  orders  made  thereon,  are  to  be  the  same  as  are 
now  received  and  taken  for  setting  down  exceptions 
and  for  orders  made  thereon. 

(Signed)      Tbubo,  C. 

Lanodale,  M.R. 

J.  L.  Enight  Bbuoe,  V.C. 

R.M.ROLFE,  y.C. 


2d  NcvembeTy  1850. 
WnKBEAS  the  Right  Honourable  Sir  Lancelot  Shad-- 
foell,  Knight,  Yioe-Chanoellor  oiEnfflafid,  hath  departed 
this  life:  And  whereas  the  Kght  Honourable  Sir 
James  fViffram,  Knight,  late  one  of  the  Vioe-Chan- 
cellors  of  the  Court  of  Chancery  hath  resigned  his  office : 
And  whereas  the  Honourable  Sir  Robert  Motuey  Bolfe, 
Knight,  hath  been  appointed  by  her  Majesty  a  Vice- 
chancellor  of  the  said  Court  of  Chancery:  And 
whereas  it  is  necessary  to  make  provision  for  the  hear- 
ing of  the  causes  and  matters  which  at  the  times  of  such 
death  and  resignation  respectively  were  attached  to  the 
respective  Courts  of  the  said  late  Vice-Chancellors, 
and  to  make  other  regulations  necessary  in  consequence 
of  such  death  and  resignation:  Now  I  do  hebebt 

OBDER — 

L  That  the  Order  numbered  L  of  the  General  Order, 
dated  the  11th  Nooember,  1841,  be  abrogated  and  dis- 
charged. 

V0L.XIL  b  IL  That 
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1856.  IL  That  in  all  informationB  or  bills  to  be  marked 

under  the  Ist  Order  of  the  5th  day  of  May  1837,  with 
the  words  **  Lord  Chancellor,"  the  Plainti£P  shall  un- 
derneath the  words  **  Lord  Chancellor/  write  the  name 
eOf  one  of  the  Vioe-Chancellors  at  his  option,  and  the 
cause  shall  thenceforth,  unless  remoyed  by  some  spedal 
order  of  the  Lord  Chancellor,  be  attached  to  such  Vice* 
Chancellor's  Court 

IIL  That  eyexy  cause  and  matter  which  at  the  time 
of  his  said  rengnation  was  attached  to  the  Court  of 
the  late  Vice-chancellor  Sir  James  Wigram  be  trans- 
ferred to  the  Court  of  the  Vice-Chancellor  Sir  James 
Lewis  Knight  Bruce;  and  eyery  such  cause  and  matter 
is  henceforth  attached  to  the  Court  of  the  said  Vice- 
Chancellor  Sir  James  Lewis  Knight  Bruce,  unless  re- 
moyed therefrom  by  any  special  order  to  be  made  by 
the  Lord  Chancellor. 

ly.  That  eyery  cause  and  matter  which  was  attached 
to  the  Court  of  the  late  Vice-Chancellor  of  England 
at  the  time  of  his  death  (unless  the  same  has  been  since 
transferred  to  the  Court  of  any  other  Judge,  be  trans- 
ferred to  the  Court  of  the  Vice-Chancellor  Sir  Robert 
Mansey  Rolfe;  and  eyery  such  cause  and  matter  is 
henceforth  attached  to  the  Court  of  the  said  Vice- 
Chancellor  Sir  Robert  Monsey  Rolfe,  unless  remoyed 
therefrom  by  any  special  order  to  be  made  by  the  Lord 
Chancellor. 

V.  That  all  pleas,  demurrers,  causes,  claims,  re- 
hearings,  further  directions,  exceptions,  and  petitions 
now  standing  for  hearing  in  the  paper  of  the  late  Vice- 
Chancellor  Sir  James  Wigram,  be  transferred  to  the 
paper  of  the  Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce. 

VI.  That 
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YI.  That  all  pleas^  demurrers,  causes,  claims,  re-        I860, 
hearings,  and  further  directions,  exceptions,  and  peti- 
tions now  standing  for  hearing  in  the  paper  of  the  late 
Vice-Chancellor  of  England  be  transferred  to  the  paper 
of  the  Vice-chancellor  Sir  Robert  Monaey  Rolfe. 

VIL  That  all  motions,  petitions,  and  further  pro- 
ceedings in  causes  and  matters  to  which  the  foregoing 
Orders  refer,  shall  (subject  to  the  provisions  of  the  15th 
of  the  General  Orders  of  the  5th  May,  1837,)  be  heard 
before  the  Judges  to  whose  Court  the  same  are  under 
the  provisions  of  these  Orders  respectively  attached, 
unless  removed  therefrom  by  any  special  order  of  the 
Lord  Chancellor. 

Entered  E.  R  Tbubo  C. 


NOTICE. 

Wednesday,  6th  Nov.  1850. 
V.  C.  K  Bruce. 

All  claims  filed  under  the  Orders  of  Court  of  the 
22d  April,  1850,  are  to  be  set  down  in  the  Registrar's 
book  in  the  same  list  with  the  causes. 

They  may  be  so  set  down  by  either  party  for  the 
day  appointed  for  shewing  cause,  and  are  to  be  heard 
indiscriminately  with  the  causes. 

But  such  of  them  as  the  parties  may  desire  to  have 
heard  in  the  same  manner  as  short  causes  are  to  be  so 
marked  upon  production  to  the  Registrar  of  a  similar 

certificate 
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1 850.  certificate  as  is  required  in  the  case  of  abort  causes,  and 
will  be  heard  as  such  on  the  days  qipointed  for  hearing 
short  causes. 

R^trar's  Office,  B.  O.  fFalker, 

7th  November,  1850.  B^istrar. 


NOTICE. 

Thureday,  7th  Naoember,  1850. 
The  Vice-chancellor  Rolfb. 

AU  chums  filed  under  the  Orders  of  Court  of  the 
22nd  April,  1850,  are  to  be  set  down  in  the  Registrar's 
book  in  the  same  list  with  the  causes. 

They  may  be  so  set  down  by  either  party  for  the 
day  appointed  for  shewing  cause,  and  are  to  be  heard 
indiscriminately  with  the  causes. 

But  such  of  them  as  the  parties  may  derire  to  have 
heard  in  the  same  manner  as  short  causes  are  to  be  so 
marked  upon  production  to  the  Registrar  of  a  similar 
certificate  as  is  required  in  the  case  of  short  causes,  and 
will  be  heard  as  such  on  the  days  appointed  for  hearing 
short  causes. 

Registrar's  Office,  K  E.  Bicknett, 

9th  November,  1850.  Registrar. 


ORDER  OF  COURT, 


NOTICE. 
ROLLS  COURT, 

Saturday,  \6th  November  1850. 

The  M  A8TEB  of  the  Rolls  directs,  that  hereafter,  all 
daiins  filed  in  this  Court  be  set  down  in  rotation  with 
the  causes,  and  that  such  only  as  can  be  certified  to 
be  short  will  be  taken  every  Saturday  with  the  short 
causes  and  petitions. 


J.  CoLLis,  Registrar, 


Regutrar^s  Office, 
18M  November  1850. 


Vol.  XII. 
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1851. 


ORDER  OF  COURT. 

Kndo/March,  1651. 
Whereas  it  is  expedient  that  some  of  the  fees  here- 
tofore payable  in  respect  of  certain  proceedings  in  the 
Court  of  Chancery  should  be  abolished^  and  that  others 
should  be  reduced  in  amount.  Now  I,  the  Right 
Honourable  Thomas  Bahok  Tbubo,  Lord  High 
Chancellor  of  Great  Britain,  with  the  advice  and  con- 
currence of  the  Right  Honourable  Henbt  Babon 
Langdale,  Master  of  the  Rolls,  and  the  Right 
'  Honourable  the  Vice-Chancellor  Sir  James  Lewis 
£niqht  Bbuce,  do  hebebt  obdeb  and  dibeot. 
That  from  and  after  the  3l8t  day  of  March,  1851,  such  Fees  in  first 
of  the  fees  heretofore  received  and  taken  by  the  Clerks  g)x>luh^. 
to  the  Masters  in  Ordinary,  the  Taxing  Masters  and 
their  clerks,  the  Registrars  and  their  derks,  the  Mast^ 
of  the  Reports  and  Entries  and  his  clerks,  the  Clerk 
of  Affidavits  and  Assistant-Clerks  of  Affidavits,  the 
Examiners  and  their  clerks,  and  the  Clerks  of  Records 
and  Writs  and  their  clerks,  as  are  set  forth  in  the  first 
Schedule  hereto,  shall  be  and  the  same  are  hereby 
abolished.  And  that  such  of  the  fees  heretofore  re-  Fees  in  se. 
ceived  and  taken  by  the  clerks  of  the  Masters  in  reduced. 
Ordinary,  the  R^istrars  and  their  clerks,  the  Taxing 
Masters  and  thdr  clerks,  and  the  Clerk  of  Affidavits 
and  Assistant-Clerks  of  Affidavits,  as  are  mentioned 
in  the  second  Schedule  hereto,  shall  be  reduced  in 
amount,  and  in  lieu  thereof  the  fees  set  forth  in  the 
said  second  Schedule  shall  be  received  and  taken  re- 
spectively by  the  Clerks  of  the  Masters  in  Ordinary, 
the  Registrars  and  their  clerks,  the  Taxing  Masters 
and  their  derks,  and  the  Clerk  of  Affidavits  and 
Assistant-Clerks  of  Affidavits,  and  shall  be  by  them 
Vol.  XIL  d  severally 
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1851.  Beverally  and  xespectively  paid  into  the  Bank  of  £og* 
land  in  the  name  of  the  Accouotant-General,  to  be 
pkced  to  the  credit  of  the  accoont  entitled  <<Tbe 
Suitoni'  Fee  Fund  Aoooant** 

FIRST  SCHEDULE  ABOVE  BEFERBED  Ta 

Feet  to  eeoie  en  and  after  (he  Zltt  day  cfMank^  1851. 

In  the  Cfficee  of  the  Maetert  m  CM&aary, 

£  $.   d. 

For  invotigatiiig  etfxj  title  brought  in  before  the  Blatter 
to  be  Kttled,  and  perusing  the  abstract  thereof,  upon 
the  first  85  fotioa  thcfeof  -  •  -008 

Upon  every  succeeding  S5  folios  thereof        •  -    0    9    4 

For  every  advertisement  issued  bj  the  Blaster  -110 

For  every  peremptory  adverUsement  for  the  sale  of  pro« 
perty  with  the  approbation  of  the  Master,  in  addition 
to  the  foregoing  fee,  to  be  repaid  if  property  shall  not 
be  ofiered  for  sale      -  -  -  -300 

For  signing  the  allowance  of  every  deed,  recognisance, 
set  of  interrogatories^  account,  or  other  dociunent  al- 
lowed and  signed  by  the  Blaster  -  -    0    5    0 

For  every  order  upon  a  warrant     -  •  «    0    5    0 

For  penumg  and  settling  the  draft  of  every  deed  brought 
before  the  Blaster  to  be  settled  (except  lease  for  a 
3'ear),  where  such  deed  shall  not  exceed  SO  folios      -     1    0    0 

Where*such  deed  shall  exceed  90  folios  and  not  exceed 
50  folios      -  .  .  .  •     1  10    0 

And  where  such  deed  shall  exceed  50  folios  and  not 
exceed  100  folios       •  •  •  . 

And  where  such  deed  shall  exceed  100  folios 

Fee  on  preparing  recognizance 

For  an  examination  fee  on  each  witness,  exclusive  of 
oath  .  .  .  -  . 

For  exammbg  ingroasment  of  deeds,  each  skm 

For  comparing  deeds,  books,  and  papers  with  the  sche* 
dule,  on  thehr  being  deposited  or  deliveied  out,  where 
the  schedule  shall  not  amount  to  50  folios  • 

Where  the  schedule  shall  amount  to  50  folios 

For  expunging  scandal  or  impertinence  out  of  every 
record  or  document  referred,  on  every  such  record  or 
document    '•  •  •  •  •    1    0    0 

In  the  Oficet  of  the  Taxing  Maetert. 

For  signing  the  allowance  to  every  set  of  interrogatorice, 
accoont,  or  other  document        ^  •  -050 
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For  an  examination  fee  on  each  witness^  exclusive  of 
oath  •  •  •  -  -050 


In  ike  Regutnu^M  Cjffice. 

For  every  certificate  signed  by  the  Registrar  for  the  sale 
or  transfer  of  annuities,  stock,  or  exchequer  bills,  or 
for  delivery  out  of  the  latter       .  .  • 

For  every  other  certificate  signed  by  the  Registrar 

For  every  copy  of  minutes  of  any  decree  or  order,  per 
side  -  -  .  - 

For  every  exhibit  proved  toM  voce  in  Court  • 

For  entering  every  plea  or  demurrer 

For  setting  down  causes,  exceptions,  further  directions, 
pleas  and  demurrers,  each  (except  for  setting  down 
causes  on  the  Re^trar*s  days)  -  •  . 

For  setting  down  causes  on  the  Registrar's  days 

In  the  Report  Office. 

For  every  attendance  with  a  report  at  the  Masters* 
offices,  for  any  material  alteration  to  be  made  therdn 

At  the  Entering  Seatt.  < 

For  every  certificate  on  Master's  report         - 
For  entering  every  attachment 

In  the  Affidavit  Office. 
For  registering  every  affidavit,  for  each  side   • 
For  expunging  impertinence  from  an  affidavit    * 


1851. 
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In  the  Examiner*  a  Office. 
For  every  certificate  signed  by  Examiner       •  •    0    3    4 

t^or  drawing  every  folio  of  depositions^  where  no  office 
copy  taken,  when  two  terms  shall  have  elapsed  with- 
out the  examination  of  any  witnesses         •  -    0    0  10 
For  every  mterrogatory  added        •               -  •    0    1    0 
For  every  subpoena  notice              -               •               -010 

In  the  Record  and  Writ  Clerki  Office. 

Tor  sealing  every  dedimus  to  take  an  answer  -  -    0  10    0 

For  sealing  of  every  special  dedimus  by  order  of  Court  -    0  18    0 

For  filing  every  answer  or  demurrer  •  -    0  10    0 

For  every  consent  -  -  -  -070 

For  filing  every  note       •  •  •  -070 

For  filing  replication      -  •  -  •    0  10    0 

For  entering  every  memorandum  of  service  of  eopy  bill 

on  every  Defendant    •  -  -  -    0    7    0 
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1851.  THE  SECOND  SCHEDULE  ABOVE  REFERRED  TO. 

FlBmiohef€eeh^a9diakemfyike(^erkitoikg3iaiUrimOr^^ 

i «.  d. 

For  entcrim  acooants  of  lecemn*  conagneeiy  and  ooni- 
mitteei  in  each  book  (ia  lieu  of  the  present  fee  of  6dl 
per  Iblio),  per  ibtio     •  •  -  -004 

For  entering  accounts  of  parties  accounting  before  a 
Master  in  a  book,  if  required  (in  fieu  of  the  present 
fee  of  M  per  folio),  per  folio      •  •  •    0    0    4 

F^ei  to  he  fveeited  md  takem  iy  ike  Tagmg  MmUtm  ami  tkm 
CMu. 

Per-centage  on  aaKNUit  of  every  biU  of  costs  as  taxed,  in 
lim  of  the  present  fee  of  SiL        •  •  •    9  10    0 

Feti  to  he  receioed  and  taken  hy  the  Regi$tran  amd  tkeit  Clerki. 

For  every  order  for  payment  of  money  out  of  conrt, 
where  the  sum  or  sums  thereby  directed  to  be  paid 
shall  exceed  100/.  and  shall  not  exceed  in  the  whole 
SOOL; 

And  for  transfer  out  of  Court  or  sale  of  any  sum  or  sums 
of  Government  Stock  or  South  Sea  Annuities  (ex- 
cepting Long  Ammities  or  Annuities  for  terms  of 
years),  when  the  sum  or  sums  thereby  directed  to  be 
transferred  or  sold  shall  exceed  .100^  and  shall  not 
exceed  in  the  whole  MM* ; 

And  for  payment  out  of  Court  of  any  annuity  or  an- 
nnities  exceedmg  5L  and  not  exceeding  in  the  whole 
261,  per  annum,  or  of  any  interest  or  dividends  upon 
stock  or  annuities  exceeding  51,  and  not  exceeding  ^in 
the  whole  25L  per  annum ;  and  for  no  other  purpose, 
m  lieu  of  the  present  feeofSiLlOf.  •  .100 

For  every -office  copy  thereof,  in  lieu  of  the  present  fee 
ofU  •  -  "  •  -0  10    0 

For  every  other  order  for  payment  or  transfer  out  of 
Court,  in  lieu  of  the  present  fee  o(2l,  lOt.  -  -    S    0    0 

Feet  to  he  received  and  taken  hy  the  Clerk  of  Affidavits  and 
'        Mmtant^aerks  of  4ffidaviti. 

For  every  office  copy  of  an  affidavit  (in  lieu  of  the  pre- 
sent fee  of  id,  per  side,  and  id,  per  side  for  r^ster- 
mg),  per  folio  -  -  -  0    0    4 
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BRIDSON  V.  BENECKE.  February  9. 

JprU  16. 

nPHIS  suit  was  instituted  to  restnun  the  infringe-  a  special  iii-> 

-*•  ment  of  a  patent,  granted  on  the  26th  of  JIfay  Junction,  on 

1836,  for  stretching,  drying,  and  finkhing  wove  fabrics,  prevent  the 

The  patent  was  the  same  as  that  in  question  in  Bridsm  ^/^"^^' 

Y.  JiP Alpine  (a),  in  which  case,  the  Plaintiff  obtained  a  refused,  on 

verdict,  and  the  Chief  Justice  had  certified,  under  the  f^J^^i"^ 

S&6fF.A.  c.  83.  s.  3.,  that  the  validity  of  the  patent  had  withstanding 

come  in  question.    The  Defendant  in  that  case  tendered  ^  ^„g  ig^. 

a  bill  of  exceptions,  on  which,  the  Exchequer  Chamber,  P""*®"!"!. 

upon  the  16th  of  June  1846,  had  determined  in  favour  plaintiff's 

of  "£**'• .  . 

An  injuno* 

(fl)  8  Beac.  229.  tion  was  te. 

fused,  and  the 
Plaintiff  put  to  establish  his  legal  right  He  was  successful  on  the  trial,  but  the 
Defendants  tendered  a  bill  of  exceptions.  An  injunction  was  mntedi  under  the 
circumstances,  before  the  bill  of  exceptions  had  been  disposed  of. 

VOL.XIL  B 


CASES  IN  CHANCEBY. 

1849.       of  Bridsan;  and  on  the  29th  of  June  following,  an  in- 
junction was  granted  bj  this  Court  against  M* Alpine. 

The  Defendants  in  the  present  case  had  procured 
another  patent  to  be  granted  to  PhUUps^  their  manager, 
which  they  used  in  their  manufactory.  The  Phuntiflb 
insisted  this  was  an  evasive  imitation  of  their  patent 

The  Phunti£b  discovered  the  allied  infringement  in 
January  1848.  In  April  1848,  they  gave  notice  to  the 
Defendants  to  desist,  but  they  did  not  file  their  bill 
until  the  30th  of  December  following.  On  the  15th  of 
January  1849,  they  gave  notice  of  motion  for  an  in- 
junction to  restrain  the  Defendants  from  using  their 
machine. 

Mr.  Turner  and  Mr.  J.  J.  H.  Humpkryty  in  support 
of  the  motion,  relied  on  the  long  enjoyment,  the  es- 
.  tablishment  of  the  validity  of  the  patent  in  the  case  of 
Bridsan  v.  M^ Alpine,  and  on  the  affidavits  in  support 
of  the  applioition,  which,  they  argued,  clearly  shewed 
the  validity  of  the  patent  and  the  infrbgement  by 
the  Defendants. 

Mr.  BoupeU,  Mr.  Cole,  and  Mr.  7.  Webster,  contrct, 
contested  the  validity  of  the  Plaintif&*  patent,  and 
argued,  that  the  question  in  the  present  case  differed 
from  that  in  Bridsonr.  AP Alpine,  the  decision  in  which 
was  not  binding  on  the  present  Defendants.  They  also 
urged,  that,  after  the  great  delay,  the  Plaintiffs  were 
not  entitled  to  an  injunction  until  they  had  first  es- 
tablished their  legal  right 

Mr.  Turner,  in  reply. 

Stevens 
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Stevens  v.  Keating  (a),  Harmer  v.  Flane{h\  Ex  parte  1849. 
Fox  (c),  Morgan  v.  Seaward  (rf),  Bridson  v.  M* Alpine  (e), 
M* Alpine  v.  Mangnall{g)y  Hill  v.  Thompson  (A),  Bloxam 
V.  -E&ee  (i),  2%tf  ZJirAe  of  Beaufort  y.  3farm  (A),  £uf/iit 
V.  Masters  (I),  Spottiswoode  \.  Clarke  (m\  Bacon  y.  Spot- 
tiswoode{n)i  Bacon  v.  Jones  (o),  CoUard  v.  AUison{p)y 
Lewis  V.  Chapman  {q\  Nielsen  v.  Harford  {r),  Heath  v. 
(7itt(7in  (5),  were  dted. 

7A«  Master  of  ^A^  Bolls. 

Having  r^ard  to  the  length  of  the  enjoyment  and 
to  the  decision  in  Bridson  v.  M'^ Alpine,  I  should^  if  this 
matter  had  been  brought  forward  without  any  delay, 
have  granted  the  injunction,  at  the  same  lime  putting 
the  parties  on  the  terms  of  going  to  a  speedy  triaL 
And,  without  saying  any  thing  which  might  prejudice 
the  rights  of  the  parties  in  another  place,  it  would  then 
have  been  right  for  me  to  go,  at  length,  into  the  reasons 
which  brought  me  to  that  conclusion ;  but  I  own  I  feel 
^very  great  difficulty  from  the  delay  in  this  case.  I  think 
that  a  party  coming  for  the  assistance  of  this  Court  to 
protect  a  l^al  right,  not  absolutely  established,  against 
the  party  who  is  alleged  to  have  infringed  it,  ought  to 
come  at  an  early  period.  I  do  not  say,  at  the  earliest 
possible  period,  because  that  would  be  putting  an  ap- 
plication for  an  injunction  on  notice^  where  all  parties 

have 

(a)  9  PkUSpi,  383.  (0  2  PkUUpt,  890.  629. 

(6)  14  Fe9. 130.  (m)  IbU.  154. 

(c)  1  Fet.  4-  B.  67.  (n)  1  Betnan,  382. 

(d)  WeUter't  Pat.  Co.  170.  (o)  4  Myi.  4-  Cr.  433. 

(e)  8  Beavan,  229.  (p)  Ibid.  487. 
(g)  3  C.  B.  518.  (9)  3  Betw.  133. 
(h)  3  Mer.  622.  (r)  Webttet'a  Pat.  Ca.  371. 
(i)  6  Bam.  ^  Cr.  169.  (#)  13  Mee.  *  W.  583.  ; 
(k)2mUSpt,e8S. 

B  2 


BSNBCKB. 


CASES  IN  CHANCERY. 

1849.       have  an  opportunity  of  being  heard,  in  the  same  condi- 
^^jI^    tio^  M  ^^  injunction  ex  parte,  which  it  would  not  be 
V.         expedient  to  do.    The  rule  of  this  Court  is  very  strict* 
that  you  must  apply  in  proper  time. 

Mr.  Bridsan  was  first  informed  of  the  proceedings 
of  the  Defendants  in  January  1848,  and  he  had  then 
an  inspection  of  the  machine.  He  very  soon  saw,  that 
the  Defendants  were  infringing  his  patent;  and  in 
April,  he  gave  distinct  notice  that  he  should  proceed 
to  establish  his  right  against  them.  He  then  put  the 
Defendants  on  their  guard,  and  he  was,  at  that  time, 
80  disposed  to  proceed  actively,  that  he  actually  got  a 
bill  prepared  before  the  month  of  May ;  but,  for  some 
reason  or  other,  he  abstiuned  from  adopting  any  pro- 
ceedings whatever  till  the  month  of  December.  Now, 
if  an  action  had  been  brought  and  diligently  prosecuted, 
it  might  have  been  tried  long  before  this  time,  and  an 
action  may  still  be  tried  within  a  very  limited  time.  I 
think  that  I  ought  not  to  grant  the  injunction,  though 
my  impression  is,  that  if  this  application  had  been  made' 
earlier,  I  should  (upon  the  evidence  now  before  me) 
have  been  disposed  to  grant  the  injunction,  notwith- 
standing the  cases  cited,  shewing  the  danger  of  granting 
injunctions  when  a  legal  right  has  not  been  absolutely 
ascertained.  If  the  Flaintlflb  endeavour  to  procure 
an  early  trial,  and  difficulties  are  interposed  by  the 
Defendants,  I  must  give  the  PlaintiiF  leave  to  revive 
this  motion;  and,  holding  the  impression  I  now  do, 
delay  on  the  part  of  the  Defendants  will  then  induce 
me  to  grant  this  injunction. 


An  action  was  accordingly  brought  {Magnall  v. 
Senecke),  which  was  tried  before  Mr.  Justice  Coleridge 
and  a  special  jury  on  the  28th  of  AfarcA  1849,  when  the 

jury 
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jury  found  in  favour  of  the  patent.     The  DefendantSj        1849. 
however,  tendered  a  bill  of  exceptions  to  the  Judge's  di- 
rections to  the  juiy,  which  had  not  yet  been  disposed  of.  v. 

Bbneckb. 


Bridson 


Mr.  Turner  and  Mr.  J,  J.  H.  Humphry s  renewed  Afril  16. 
their  motion  for  the  injunction,  contending,  that  as  the 
Plaintiffs  were  in. possession  of  the  verdict,  backed  by 
the  opinion  of  the  Judge,  there  was  sufficient,  after  the 
strong  intimation  of  opinion  expressed  by  this  Court 
on  the  former  occasion,  to  induce  the  Court  to  protect 
the  Plaintiffi  in  the  enjoyment  of  their  patent. 

Mr.  Raupett,  Mr.  Cole,  and  Mr.  T.  Webster ,  contrct, 
argued,  that  the  Plaintiffs,  not  having  as  yet  obtained 
judgment  in  their  favour,  were  not  entitled  to  an  injunc« 
tion :  Bridson  v.  M* Alpine,  (a)  That  the  state  of  the 
case  had  not  been  materially  altered  since  the  last 
motion ;  and,  as  the  Defendants'  trade  would  be  stopped 
by  the  injunction,  without  the  power  of  recompensing 
the  Defendants,  if  they  ultimately  were  found  right,  the 
Court,  considering  the  balance  of  inconvenience,  ought 
not  to  interfere  pending  the  bill  of  exceptions,  which 
raised  substantiaji  objections  to  the  verdict. 

The  Master  of  the  Bolls. 

No  argument  was  necessary  to  establish  that  a  verdict 
is  not  a  judgment,  and  that  a  bill  of  exceptions  may 
possibly  prevent  the  verdict  from  ever  becoming  a  judg- 
ment. That,  I  think,  would  be  admitted.  Thinking, 
as  I  do,  on  the  one  hand,  that  this  Court  is  not  absolutely 
bound  by  the  verdict,  and  thinking,  on  the  other  hand, 
that  this  Court  ought  not  to  disregard  altogether  a  ver- 
dict 
(a)  8  Beatan^  229. 

^  B  3 
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1849.  diet  which  has  been  ^vea  after  a  careM  trials  the  result 
is,  that  this  Court  must  act  accordiiig  to  the  circum- 
stanoes  appearing  in  each  particular  case. 

The  question  reallj  is,  wheth^,  in  this  case,  and 
havrng  regard  to  the  manner  in  which  it  has  been  brought 
forward,  I  ought,  at  this  time,  to  grant  the  interlocutory 
injunction.  I  think  I  ought ;  and  mj  opinion  is 
grounded  upon  these  reasons :  —  first»  there  has  been  a 
long  enjoyment,  which  I  consider  a  matter  of  very  con- 
siderable importance ;  secondly,  there  is  the  decision  in 
the  case  of  Bridson  v.  JUP Alpine  as  to  some  points ;  and, 
so  for  as  the  same  points  were  raised  in  both  cases^ 
I  consider  Bridson  v.  M^ Alpine  to  be  an  authority, 
but  not  further.  I  do  not  think  that  the  Defendants 
in  this  case  are  bound  by  JtPAlpin^s  case,  as  to  any 
matter  which  was  not  strictly  brought  under  the  judg- 
ment of  the  Court,  in  such  a  manner  as  to  constitute 
it  an  authority  like  any  other  authority  in  the  books. 
I  cannot  concur  with  the  argument,  that,  because  the 
points  might  have  been  raised  in  M^Alpine^s  case,  I  am 
therefore  to  consider  the  parties  in  this  case  are  in  any 
way  bound  by  that  I  conrider  it  is  an  authority  as 
to  points  decided  in  it,  and  which  the  Defendants  in 
this  case  have  endeayoured  to  take  advantage  of. 

Thirdly,  we  have  the  evidence  brought  before  me 
on  the  former  occasion;  and  I  cannot  forget,  that  I 
had  then  a  very  strong  impression  that  the  merits 
were  in  favour  of  the  Plaintiffs.  Finding  that  impres- 
sion strongly  corroborated  by  what  took  place  at  the 
trial,  upon  a  careAil  examination  of  the  witnesses  and 
the  summing  up,  and  having  regard  to  the  opinion  of 
the  learned  Judge,  I  need  not  say,  that  my  impression 
is  greatly  strengthened.  The  question  remains,  whether 
I  can,  on  the  mere  ground  that  a  bill  of  exceptions  has 

tendered 
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been  tendered  to  the  Judge,  reftise  to  the  Plaintiffs  the       1849. 

benefit  of  all  these  circumstances.  ^"^^"^'""^^ 

Bridson 

V. 

I  am  perfectly  aware  that  the  jurisdiction  of  this  ^^*ckb. 
Court  does  necessarily  appear  to  be  somewhat  ano- 
malous. The  Court  acts  in  aid  of  a  legal  right,  and 
yet,  as  I  have  already  observed,  there  are  many  cases 
in  which  the  Court  is  to  such  an  extent  satisfied  that 
the  legal  right  exists,  that  it  will  often  give  the  Plain- 
tiff  the  benefit  of  the  jurisdiction,  at  the  vety  same 
time  that  it  thinks,  for  greater  satisfaction,  that  there 
ought  to  be  a  subsequent  trial.  Cases  of  that  kind 
have  frequently  occurred  where  the  Court  is  not  quite 
satisfied,  though  the  usual  course  is,  to  let  there  be 
a  trial,  and  after  that  trial  has  taken  place,  and  the 
verdict  has  been  obtained,  the  Court  will  then  deter- 
mine, with  reference  to  the  circumstances,  whether  an 
injunction  ought  or  not,  at  that  time,  to  be  granted. 

Undoubtedly,  if  there  could  be  a  final  adjudication 
of  this  matter  at  law  in  the  course  of  a  few  weeks,  I 
might  possibly  be  of  opinion  that  the  injury  done  to  one 
party  by  delay  would  be  trifling  in  comparison  to  the 
positive  injury  done  to  the  other.  But  I  am  not  satisfied 
that  it  would  take  so  short  a  time  to  bring  this  to  a  final 
conclusion,  by  settling  all  those  points  of  law.  On  the 
contrary,  I  think  that,  having  regard  to  the  circum- 
stances of  this  case,  much  more  injury  would  be  done  to 
the  Plaintiffs  by  delaying  this  injunction,  than  to  the 
Defendant^  by  granting  it,  even  if  it  should  turn  out 
afterwards,  on  the  decision  of  the  court  of  law,  to  be  er- 
roneous. Nobody  can  shut  his  eyes  to  the  danger  there 
is  of  committing  error  in  cases  of  this  kind :  the  risk 
of  error  is  perhaps  greater  in  these  cases  than  in  most 
others ;  but  I  think  I  ought,  under  the  circumstances  of 
this  case,  to  grant  the  injunction. 

54 
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1849. 


Feb.t\,f2.        The  ATTORNEY-GENERAL  v.  The  Corpo- 
ij'rfji  ration  of  LONDON. 

i^' rtv*^°oli   npHIS  case  related  principally  to  the  right  of  the 
ing  a  fiduciary    -^   Corporation  of  the  City  of  London^  to  the  soil 

JSmS"  •^^  ^^  ^^  ^^  "^^'  Thames  within  certain  limits, 
under  another. 

covery  of  the  ^®  demnrrer  having  been  over-ruled  {a\  and  the 

pardculara  of  decision  being  aflSnned  by  the  House  of  Lords  (6),  the 

title  set  up  by  Defendants  put  in  their  answer,  which   it  was  now 

^^  til  Co  alleged  was  insufficient    It  is  necessary  to  re-atate  the 

ration  of  Lcm-  facta  as  concisely  as  possible. 

dcrn^  who  held 

the  office  of 

eonser^iitora         The  information  insisted  on  the  right  of  the  Crown, 

Thamet  under  ^7  royal  prerogative,  to  the  ground  and  soil  of  the  river 

t*>c  ^"J^"*       Thames  ;  of  which  river,  it  alleged,  the  Corporation  of 

freehold  of       London  had  for  a  long  period, ''  either  by  prescription, 

the  bed  and  ^j.  ^n^j^y  gome  grant  from  the  Crown,**  held  the  office 
shores,  and,  in  ^ 

answer  to  an  of 

information, 

which  insisted  (a)  6  Beafmn,  27a  (h)  I  H.  LdM.  Ca.  440. 

on  the  right  of 

the  Crown  thereto,  set  up  a  prescriptive  title,  and  refused  to  discover  the  charterw 
&c.  under  which  they  held,  tne  particulars  of  their  title,  the  mode  in  which  they 
intended  to  make  it  out,  or  the  evidence  hy  which  it  was  to  be  sup(>orted.  They 
admitted  the  possession  of  documents  relating  (as  tliey  said)  to  their  own  ricbt, 
and  which  formed  material  evidence  for  them,  but  did  not  (as  they  said)  tend  t* 
prove  the  right  of  the  Crown,  and  the^  sobmttted  they  were  not  bound  to  set  forth 
a  list  thereof.  The  Coiirt,  on  a  consideration  of  the  whole  case,  having  regard  to 
the  nature^of  the  title  claimed  to  the  bed  or  soil  of  the  river,  to  the  circumstances 
under  which  it  was  cUiimed,  and  to  the  fiduciary  relation  which  subsisted  between 
the  Crown  and  the  Corporation  in  respect  of  the  conservancy.  Held,  that  the  De- 
fendants were  bound  to  give  the  discovery  required. 

There  is  no  authority  7br  sa^ng,  that  the  grantee  of  an  office,  the  duties  of  which 
are  performed  upon  land  onginally  belonging  to  the  grantor,  is  not  entitled  to 
compel  .the  grantee  of  the  office,  claiming  the  land,  to  discover  the  means  by  which 
he  has  (as  he  alleges),  during  his  exercise  of  the  office,  Ixscome  entitled  to  the  land 
or  pro|)erty  upon  which  the  authority  to  grant  the  office  depends. 
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of  bailiff  or  conservator,  with  the  duty  to  see  to  the  na«       1849. 

vigation,  prevent  obstructions  and  nuisances,  and  regu-  ^'^nf^^ 

late  the  fishing  thereof;  but  that  they  did  not,  by  virtue  Attorney- 

of  such  office,  acquire  any  estate  or  interest  in  the  GbJ'eeal 

ground  and  soil  of  the  bed  or  shore  of  the  river.  The 

Corporation 
of  LONIWK* 

That  the  Corporation  had  lately  claimed  to  be  seised 
of  the  freehold  of  the  ground,  bed,  and  soil  of  the 
river,  and  had  assumed  to  exercise  acts  of  ownership 
which  were  beyond  their  power  as  bailiff  and  con- 
servator. 


The  information  then  stated  particular  instances,  in 
which  the  Corporation  had,  for  a  pecuniary  considera- 
tion, granted  licences  to  embank  the  river  between  the 
high  and  low  water  mark,  to  the  detriment  of  the 
navigation. 

It  contained  the  following  five  charges,  which  gave 
rise  to  five  exceptions,  and  which,  with  the  correspond- 
ing portions  of  the  answer  alleged  to  be  insufficient, 
for  convenience,  are  here  numbered.  It  charged  (con- 
trary to  what  was  stated  to  be  pretended  by  the  Cor- 
poration), — 

1.  That  no  grant  had  been  made,  by  charter  or  let- 
ters patent  by  Her  Majesty's  predecessors,  of  the  soil 
and  bed  of  the  river  to  the  Corporation  ; 

2.  That  in  no  charter  had  any  immemorial  right  of 
the  Corporation  to  the  ownership  of  the  soil,  bed  and 
shore  of  the  river,  as  arising  from  a  previous  grant, 
been  recognised  or  confirmed ; 

3.  That  a  certain  charter  of  23  Hen.  YL  was  of  no 
force  to  convey  to  the  Corporation  the  soil,    bed  and 

shoresi 
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1849.       shores,  and  that  if  the  language  was  sufficient,  it  had 
been  revoked ; 


The 

Attorney- 

Grnbrai« 

V, 


4.  It  stated,  that  the  Corporation  pretended,  that 
The         their  right  to  the  freehold  of  the  soil  was  founded  on 

of  j£oiaH»l!  imniemorial  usage,  and  that  it  was  evidoncod  by  acts  of 
ownership  exercised  by  them,  and  by  various  deeds, 
matters  and  things  from  time  immemorial ;  but  the  in* 
formation  charged,  that  no  sufficient  acts  of  ownership, 
deeds,  matters,  or  things  could  be  shewn,  as  evidence 
of  such  immemorial  usage. 

5.  It  also  charged,  that  the  Defendants  had  in  their 
possession  some  charters,  letters  patent  &a  &c  rehting 
to  the  matters  aforesaid,  whereby  the  truth  of  the  se* 
veral  matters  thereinbefore  stated  would  appear. 

The  information  contained  interrogatories  correspond- 
ing with  these  statements  in  the  usual  form. 

The  Corporation,  by  their  answer,  stated,  that  they 
were  a  Corporation  by  prescription ;  and  that  they  had, 
from  time  immemorial,  "  been  seised  and  possessed  of 
and  well  entitled  unto,  and  been  in  the  actual  uninter- 
rupted possession  of,  by  the  exercise  of  acts  of  ownership 
over,  the  bed  and  soil  of  the  river  TkameSf  and  the 
banks  and  shores  thereof,  between  high  and  low  water 
mark;'*  and  had,  ''for  all  the  time  aforesaid,  been  in 
the  actual  and  exclusive  exercise  and  enjoyment  of  all 
such  rights  and  powers,  as  belonged  to,  and  were 
capable  of  being  exercised  and  enjoyed  by,  the  owner 
of  the  legal  estate  and  interest  in  the  bed  and  soil 
of  the  said  river,"  within  the  limits  in  question,  and 
they  claimed  the  benefit  of  the  Nullum  Tempus  Act.  (a) 

They 

(a)  9  (?•  3.  c.  16. 
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They  denied  the  right  of  the  Crown^  and  admitted,  1849. 
that  from  all  time,  the  Corporation  had,  by  the  Mayor, 
''  held  the  office  of  bailiff  and  the  conservancy  of  the 
river  Thames^^  with  the  duties  stated,  whieh  office  was 
distinct  from  their  ownership.  And  they  sulmiitted, 
that  their  rights  &c*  as  bailiff  were  distinct  from,  but 
conveniently  exerciseable  and  compatible  with,  the  rights 
&c  as  owners  of  the  freehold  of  the  bed,  shore  and  soil ; 
for  they  submitted,  that  the  Corporation,  as  bailiff  and 
conservators,  were  enajbled  to  exercise  the  prerogative 
powers  &c.  of  the  Crown  over  the  river,  ''  and  whioh» 
but  for  such  grant,  would  have  remained  vested-  in" 
the  Crown. 

They  admitted  the  several  grants  made  by  them  as 
owners  of  the  freehold,  and  not  as  conservators ;  and 
that  they  had  received  considerable  sums  of  money  for 
fines  and  rents ;  but  they  denied  the  embankmebts  were 
a  nuisance  or  injury  to  the  navigation. 

They  claimed  the  benefit  of  the  Prescription  Act  of 
2  &  3  «^.  4.  (a) 

And  as  evidence  of  acknowledgment,  on  the  part  of 
the  Crown,  of  their  right,  they  stated,  that,  in  the  reign 
of  Queen  Elizabeth,  the  Lord  Treasurer  Burleiffh 
expressly  stated,  ''that  the  Thames  and  the  conser- 
vation thereof  were  not  only  given  to  the  city  of 
Londouy  but,  by  special  suit,  the  King  gave  therewith 
all  the  ground  and  soil  under  the  same.  Whereupon, 
if  any  that  hath  a  house  or  land  adjoining  do  make 
a  stand,  stairs,  or  such  like,  they  pay  forthwith  a  rent 
to  the  city  of  London^  how  high  soever  they  be  above 
the  low  water  mark." 

They 
(a)  Chap.  71. 
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They  stated  as  further  evidence,  that  the  Commu- 
BioneiB  of  the  Navy,  in  1788,  had  obtiuned  a  grant 
from  the  Corporation  of  permisBion  to  make  an  em- 
bankment, and  that  the  Trinity  House  in  1793,  and 
the  Victualling  Board  in  1793,  had  obtained  leave  to 
drive  some  piles  into  the  bed  of  the  river. 

They  said  their  title  had  been  undisputed  for  two 
centuries,  and  that  the  right  claimed  was  a  pure  legal 
right ;  that  this  Court  had  no  jurisdiction  to  deter- 
mine it;  and  that  the  Attorney-General  ought  to 
appeal  for  redress  to  a  court  of  common  law,  or  to  the 
Court  of  Exchequer  sitting  as  a  Court  of  Revenue ; 
and  they  claimed  the  benefit  of  the  21  Jama  1.  c.  14. 

1.  And  they  submitted,  that  to  compel  the  Defend- 
ants to  discover  whether  any  charter  or  letters  patent 
of  the  Crown  contained  any  grant  of  the  ground, 
soil  or  bed  of  the  river,  or  to  set  forth  under  wlmt 
charter  &c.  they  claimed  the  freehold,  would  be  to 
violate  the  spirit  and  intention  of  that  statute  (a), 
and  a  subversion  of  the  common  law  right  and  prin- 
ciple, that  the  claimant  of  an  estate  of  freehold  shidl 
recover  by  the  strength  of  his  own  title,  and  shall  have 
no  right  to  a  discovery  of  the  title  by  which  such  estate 
is  held. 

2.  They  submitted  and  insisted,  for  the  reasons 
aforesaid,  that  they  were  not  bound,  and  ought  not  to 
be  compelled  to  answer  and  set  forth,  whether  it  is  not 
true,  that  in  no  charter  or  charters  granted  to  the  city 
of  London  by  any  of  Her  Majesty's  predecessors,  has  any 
immemorial  right  of  the  said  mayor  and  commonalty 
and  citizens  of  the  ownership  of  the  said  soil,  bed,  and 
shores  of  the  said  river,  as  arising  from  some  previous 

grant 
{a)  21  Jama  1.  c.  14. 


CASES  IN  CHANCERY.  13 

grant  aa  in  the  said  information  mentioned^  been  recog*        1849. 

nised  and  confirmed^  or  how  the  Defendants  make  out     ^^^^y^ 

The 
the  contrary^  or  by  what  charters  or  letters  patent  m*    Attornky- 

other  documents  the  Defendants,  the  mayor  and  com-      General 

monalty  and  citizens  of  the  said  city  of  London^  maintain         The 

orati 

DNDON. 


that  the  said  right  is  recognised  and  confirmed.  Corporation 


3.  Or  whether  it  is  not  true,  that  the  charters  or 
letters  patent  of  his  late  Majesty  King  Henry  YL,  in 
the  said  information  mentioned,  is  or  are  of  no  force 
and  effect  to  pass  or  convey  to  the  said  mayor  and  com- 
monalty and  citizens,  the  said  soil,  bed,'  and  shores  of 
the  said  river,  or  how  the  Defendants  make  out  the  con- 
trary ;  or  whether  it  is  not  true,  that  such  charters  or 
letters  patent  have  or  has  been  subsequently  revoked, 
rescinded,  or  annulled,  or  how  the  Defendants  make  out 
the  contrary. 

4.  Or  whether  it  is  not  true,  that  no  suiBeient  acts 
of  ownership,  on  the  part  of  the  said  mayor  and  com- 
monalty and  citizens,  or  other  deeds,  matters,  or  things 
can  be  shewn,  as  evidence  of  such  immemorial  usage  as 
that  set  up  by  the  Defendants,,  the  mayor  and  com- 
monalty and  citizens  of  the  said  city  of  London^  or  how 
the  Defendants  made  out  the  contrary,  and  they  claimed 
the  same  benefit,  as  to  so  much  of  the  said  information 
as  they  thereby  submitted  they  were  not  bound  to  an- 
swer, as  though  they  had  pleaded  or  demurred  thereto. 

5.  They  admitted,  that  they  had  in  their  possession 
certdn  deeds,  charters,  letters  patent,  &c.,  &c.,  relating 
to  and  touching  and  concerning  the  sud  right  and  title 
of  the  Defendants  to  the  freehold  of  the  bed  and  soil 
of  the  said  river  Thames^  and  the  enjoyments  thereof, 
all  which  several  deeds  &c.,  &C.,  *'  evidenced  or  sliewed,  or 

tended 
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1849.       tended  to  evidence  and  shew,  such  right  or  title  of  the 
^"^j^^     Defendants  as  aforesaid,"  and  all  which ''  formed  material 
Attorney-    parta  of  the  evidence  poBsessed  bj  the  Defendants  of 
'  '^^  their  aforesud  right  and  title,  and  all  which  were  in- 

The         tended  to  be  made  use  of  and  given  in  evidence  by  the 
of  London.    Defendants,  in  support  of  their  said  right  and  title,  in 
this  cause,  and  none  of  which  several  charters,  &c.,  did^ 
as  the  Defendants  wore  advised  and  believed,  evidenced, 
or  tended  to  shew  or  prove  the  pretended  or  alleged  right 
of  the  Crown  set  up  in  the  information;  nor  would  the 
Informant  derive  any  proof  in  support  of  his  case,  ttota 
the  production  of  such  charters,  deeds,  instruments, 
entries,  or  other  documents,  or  any  or  either  of  titem.** 
But  the  Defendants  said,  tiiat  they  could  not  spedfy 
or  describe  such  deeds,  charters,  &c,  &c.,  or  any  or 
either  of  them,  in  any  list  or  schedule,  without,  as  they 
were  advised  and  believed;  disclosing  the  nature  and 
character  of  the  evidence  on  which  they  intended  to 
rely,  as  proof  of  their  aforesaid  right  and  title.     And, 
therefore,  under  the  circiunstances  therein  stated,  the 
Defendants  submitted  and  insisted,  that  they  were  not 
bound,  and  ought  not  to  be  compelled,  to  set  forth  a  list 
or  schedule  of  such  deeds,  instruments,  charters,  &a 

They  admitted  the  possession  of  other  documents, 
&c,  ^^  relating  to  the  matters  in  the  information  men- 
tioned other  than  the  titie  of  the  Defendants  to  tiie  bed 
and  soil  of  the  river  Thames^  a  list  of  which  tiiey  set 
forth  in  the  schedule,  and,  save  as  aforesaid,  they 
denied,  &c.,  &c. 

To  tiiis  answer  the  Attorney-General  took  five  ex- 
ceptions to  the  five  portions  to  which,  for  convenience, 
numbers  have  been  prefixed. 

The 
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The  Master  allowed  all  these  exceptions,  and  they 
were  now  brought  before  the  consideration  of  the 
Court,  upon  exceptions  to  the  Master's  report, 

Mr.  Bethell  and  Mr.  Bandell,  for  the  Defendants., 
The  Corporation  have  two  distinct  rights,  first  that  of 
conservators,  to  protect  the  navigation  for  the  public, 
and  prevent  nuisance,  as  to  which  no  point  as  to  title 
can  arise ;  secondly,  they  set  up  a  prescriptive  imme- 
morial title  (a)  to  the  bed  and  soil,  and  they  appeal  to 
various  acts  of  ownership,  and  to  repeated  acknow- 
ledgments and  recognitions  of  that  right  by  the  Crown 
itself.  When  the  proper  time  arrives  they  must  make 
out  that  title ;  but,  until  the  hearing,  the  Informant 
has  no  right,  by  alleging  that  the  deeds  will  not  make 
out  the  Defendants'  right,  to  have  a  discovery  of  the 
titl^  or  of  the  Defendants'  evidence. 


1849. 


The  Attorney-General,  like  any  other  suitor,  is  en- 
titled to  all  the  discovery  which  is  necessary  to  make 
out  his  own  title;  but  he  has  no  right  to  compel  a 
Defendant  to  state  his  title,  or,  by  anticipation,  the  evi- 
dence on  which  the  Defendant  intends  to  support  it. 
A  Plaintiff  must  succeed  by  the  strength  of  his  own 
title,  and  is  not,  by  a  mere  allegation  of  right,  to  com- 
pel his  adversary  to  expose  his  title,  and  thus  enable 
persons  to  pick  holes  in  it.  The  rule  is  thus  stated  by 
Lord  Brouffham  in  Bolton  v.  The  Corporation  of  Liver' 
pool {V) I  **  I  take  the  principle  to  be  this: — A  party 
has  a  right  to  the  production  of  deeds  sustaining  his 
own  title  affirmatively,  but  not  of  those  which  are  not 
inunediately  connected  with  the  support  of  his  own 
title)  and  which  form  part  of  his  adversary's.  He  can- 
not 


(a)  Co.LU,li5a. 


(b)  1  Myi.  ^  K.  p.  91. 
see  S^C.^Smmut  p.  490. 


and 
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not  call  for  those,  which,  instead  of  supporting  his  title, 
defeat  it,  bj  entitling  his  adversary.  Those  under 
which  both  claim,  he  maj  have,  or  those  under  which 
he  alone  claims.  Thus  an  heir  at  law  cannot  in  that 
character  call  for  the  general  inspection  of  deeds  in  the 
possession  of  a  devisee.'*  Again,  in  Glover  v.  Hall  (a) 
production  was  refused  where  the  Plaintiff  shewed, 
upon  the  answer,  no  interest  in  the  deeds,  and  the  lia- 
bility to  a  disclosure  of  the  contents  was  denied  and 
resbted. 


The  answer  states  distinctly,  that  the  several  deeds, 
&c,  evidence  the  right  of  the  Defendants,  and  do  not 
shew  the  right  of  the  Crown.  The  common  law  right 
of  the  Crown  requires  no  discovery  or  evidence  to  prove 
it ;  nor  is  it  alleged  to  be  necessary ;  yet  the  Attorney- 
General  says,  **  shew  me  what  is  the  nature  of  your 
title,  and  the  deeds  by  which  it  is  supported."  This 
is  contrary  to  the  law  of  the  Court  The  objection  to 
make  a  discovery  of  the  Defendant's  tide  may  be  made 
by  answer  as  well  as  by  plea ;  Belltoood  v.  lV€ihereU{b\ 
Buden  v.  Dare(c),  where  Lord  Hardwicke  **  allowed  the 
exception  to  the  report :  for  that  you  cannot  come  by  a 
fishing  bill  in  this  Court,  and  pray  a  discovery  of  the 
deeds  and  writings  of  Defendant's  title.  If  indeed  (he 
observed)  there  was  any  charge  in  the  bill,  general  or 
special,  that  Defendant  had  in  his  power  deeds  and 
writings  of  Plaintiff^s  title,  an  answer  must  be  given 
thereto." 


Secondly.  The  prerogative  right  formerly  possessed 
by  the  Crown  to  compel  a  subject  upon  an  information 
of  intrusion  to  set  out  his  titie  on  record,  no  longer 

exists, 
(a)  2  PhilUpi,  484.  (c)  2  Vet.  sen.  445. 


CASES  IN  CHANCERY. 


17 


exists.  The  21  Jac.  h  (a),  after  redting  that  ''  Where 
the  King,  out  of  his  prerogative  royal,  may  enforce  the 
subject,  in  informations  of  intrusion  brought  against  him, 
to  a  special  pleading  of  his  title,''  &c.  it  is  enacted, ''  That 
whensoever  the  Kmg,"  &c.  '^hath  been  or  shall  be  out 
of  possession  by  the  space  of  twenty  years,  or  hath  not 
or  shall  not  have  taken  the  profits  of  any  lands,  tone* 
ments,  or  hereditaments  within  the  space  of  twenty 
years  before  any  information  of  intrusion  brought,  or  to 
be  brought,  to  recover  the  same,  that  in  every  such  case^ 
the  Defendant  or  Defendants  may  plead  the  general 
issue,  if  he  or  they  so  think  fit,  and  shall  not  be  pressed 
to  plead  specially ;  and  that  in  such  cases  the  Defendant 
or  Defendants  shall  retain  the  possession  he  or  they  had 
at  the  time  of  such  information  exhibited,  until  the 
title  be  tried,  found,  or  adjudged  for  the  King.'' 


1849. 


The 

Attobnbtt 

General 

9. 

The 
Corporation 

ofLONDOBU 


So  the  act  abolishing  the  Star  Chamber  (i)  is  as  fo^ 
lows :  — "Be  it  likewise  declared  and  enacted,  by  au- 
thority of  this  present  parliament.  That  neither  his 
Majesty  nor  his  Privy  Council  have  or  ought  to  have 
any  jurisdiction,  power  or  authority,  by  JEnfflish  bill, 
petition,  articles,  libel*  or  any  other  arbitrary  way  what- 
soever, to  examine  or  draw  into  question,  determine  or 
dispose  of,  the  lands,  tenements,  hereditaments,  goods, 
or  chattels  of  any  the  subjects  of  this  kingdom,  but 
that  the  same  ought  to  be  tried  and  determined  in  the 
ordinary  courts  of  justice,  and  by  the  ordinary  course 
of  the  law." 


It  will  be  found,  upon  examination,  that  the  case 
of  the  Attomey''General  to  the  Prince  of  Woks  v. 
SL  Aubyn  (c),  which  was  principally  relied  on  in  the 

Master's 


(a)  Chap.  14. 

(b)  1G6W.  I.e.  10.«.5. 
VOL.XIL 


(c)  wighiwick^ur. 
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1849.       Master's  office,  in  no  way  determines  tlie  oontrary. 
^■^^^^     Parmeter  v.   The  AUomey^GeneraKa),   The  Attorney 
Attobmbt-    General  v.  Eichards  (b).  The  Attermy^Oeneral  fer  the 
GmBAi.      jy^^j^y  ^j  Lancaster  v-  Lard  Derby  (c>     Again,  that 
The         principle  is  applicable  only  to  informations  of  intra- 
ofXuN^I^   ^^^  ^  ^®  Exchequer,  the  jurisdiction  as  to  which 
has  not  been  transferred  to  this  Court :   The  Attorney^ 
General  v.  HaIHng{d)  and   The  Attorney-General  ▼. 
HaltetL  (e)    Even  if  llie  jurisdiction  has  been  trans- 
ferred, the  practice  has  not 

The  Crown  is  barred  by  the  NuJhan  Tempus  Act, 
9  G.  3.  c.  16„  and  the  Statute  of  limitations,  3  &  4 
IF.^  €.27. 

BurreU  v.  Nicholton  0),  Smith  v.  Duke  of  Beau- 
fort{k)y   Edwards  v.  Jones  (i),    Chitty's  Prerog.  256., 
Staundefordt  67  ft.,  The  Attorney-General  v.  Vernon  (A) 
were  also  cited. 


Sir  J.  Romilly  (Solicitor-Greneral),  Mr,  Turner ,  and 
Mr.  Maule  for  the  Crown. 

Treating  this  as  a  question  between  subject  and  sub- 
ject, and  independentiy  of  the  prerogative  right  of  the 
Crown,  the  answer  is  insufficient  in  all  the  points  ex- 
cepted to.  A  Defendant  is  bound  to  state,  in  a  definite 
and  distinct  manner,  the  case  on  which  he  intends  to 
rely,  in  order  that  his  adversary  may  know  what  it  is 
necessary  for  him  to  meet  and  prove  at  the  hearing. 
In  other  words,  he  must  plead  issuably.  The  rule  as 
to  certainty  is  equally  strict  upon  a  Defendant  as  on  a 

Plaintiff; 


(a)  li)otv,816. 
{b)  2  AntU  603. 

(c)  Wigktmck,2d2. 

(d)  15  Mee,  ^  W.  687. 
{e)  Ibid.  97. 


C^)  \MyLSfK.e»0. 
(A)  I  fiflfv,  507.  and  \PhUl. 
209. 

(t)  1  Phittipt,  501. 
Ik)  1  Vem.  211. 
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Plaintiff;  and  the  title  of  the  latter  must  be  plamly 
averred  on  the  reoord ;  Wormald  y.  De  Lisle  (a),  Balls 
▼•  Margrave.  (It)  It  is  insufficient  for  a  Defendant  to 
say,  by  his  answer, ''  I  claim  the  property,  but  I  will 
not,  until  the  hearing,  give  you  any  information  as  to 


1849. 


The 

Attornbt 

General 

The 

the  nature  of  my  claim."    The  rule  as  to  production  of    of  London. 
title  deeds,  has  no  application  to  questions  as  to  the 
obligation  of  a  Defendant  to  state  the  nature  of  the 
title  insisted  on  by  him. 

liord  Redesdale  (c)  states,  that  an  answer  is  required  to 
obtain  an  admission  of  the  case  made  by  the  bill,  a  dis- 
coyety  of  the  points  in  the  Plaintiff's  case  controyerted 
by  the  Defendant,  ''and  a  discoyety  of  the  case  on 
which  the  Defendant  relies,  and  of  the  manner  in 
which  he  means  to  support  it" 

And  the  Vice-ChanceUor  Wlgram,  in  commenting 
on  this  passage,  obseryes:  ''  The  first  of  these  proposi- 
tions, that  a  Plaintiff  is  entitled  to  a  discoyery  of  the 
case  on  which  the  Defendant  relies,  that  is,  that  the 
Plaintiff  is  entitled  to  know  tohat  the  case  is,  admits  of 
no  doubt  The  common  rules  of  pleading  make  it  ne- 
cessary that  the  Defendant  should  so  state  his  case, 
that  the  Plaintiff  may  know  with  certainty  what  case 
he  has  to  meet ;  and,  in  the  strict  obseryance  of  those 
rules,  a  Plaintiff  is  secure  against  surprise."  (cQ  ,Here 
the  Defendants  haye  left  in  uncertainty  what  title  it  is 
they  rely  on :  they  are  boimd  to  answer  the  inquiries, 
and  distinctly  state  it 

2.  But  there  exists  between  the  Crown  and  the  Cor- 
poration such  a  relation  as  to  place  the  latter  under  an 

obligation 

(a)  3  Seavofif  18.  (d)  Wigram    on  Discovery,  p« 

(6)  Ibid.  284.  285.  (2d  ed.) 

(c)  P.9.(4thed.) 

a 
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obligation  to  furnish  the  required  cUflOoyery ;  the  Crown 
having,  by  its  prerogative,  the  right  of  property  and 
ownership  of  the  soil  of  the  River  Thames,  between  high 
water  and  low  water  mark  (a),  has  made  a  grant  to  the 
City  of  London  of  the  conservancy  (b)  for  the  protection 
of  the  navigation  and  fishing;  and  the  case  alleged  is, 
that  the  City,  availing  themselves  of  that  office,  have  en- 
croached on  the  rights  of  the  Crown,  and  made  grants 
of  thb  soil  The  City,  therefore,  standing  in  a  fiduciary 
situation  towards  the  Crown,  as  its  bailiff  or  con- 
servator, has  a  duty  to  protect  the  rights  and  interests 
of  the  Crown,  in  the  same  way  as  a  tenant  is  under  an 
obligation  to  take  care  of  the  right  of  his  kndlorcL 
Speer  v.  Cratoter{c)y  and  who  is  even  bound  to  produce 
an  opinion  of  Counsel  taken  by  him  with  reference  to 
his  kndlord*s  title,  Attorney-General  v.  Berkeley  (rf). 
The  Defendants  are  incapacitated  from  encroaching,  and 
then  setting  up  an  adverse  title  to  the  soil,  which  would 
be  totally  inconsistent  with  the  office  held  by  them 
under  the  Crown.  They  can  have  no  title  to  the 
soil,  except  under  the  Crown,  and'  are  bound  to  specify 
what  has  been  granted  to  them,  and  in  what  character 
they  hold. 


The  ordinary  principle  is,  that  where  a  person  in  a 
fiduciary  situation  claims  something  inconsistent  with 
the  acknowledged  subsisting  relation,  he  is  bound  to 
discover  the  extent  of  it  Thus,  where  a  tenant 
confuses  the  boundaries  of  his  landlord's  property 
with  his  own,  he  is  bound  to  separate  them;  Speer 
v.  Crawler,  {e)  Could  the  buliff  of  an  estate,  when 
called  up  to  account,  be  permitted  to  say,  **  I  am  the 

owner 


(fl)  Ilale^DeJureMaristp  12. 
{b)  Ibid.  p.  25. 
(c)  \7Veiey,il6. 


(d)  2  Jac.S^W.  29]. 

(e)  2  Mer.  410. 
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owner  of  the  property,  I  have  let  the  estates,  received 
the  rents,  cut  timber,  and  exercised  other  acts  of  owner- 
ship ;  I  deny  your  title,  and  decline  telling  you  what 
mine  is,  and  giving  you  any  information  respecting  it  ?  " 
Such,  however,  is  the  nature  of  the  case  here.  A 
similar  illustration,  put  in  tlie  House  of  Lords,  was 
this :  —  If  the  warden  of  a  royal  forest,  with  specified 
duties,  were  to  cut  timber  or  take  the  soil,  could  he  re- 
fuse to  state  the  extent  and  nature  of  his  duties,  or  be 
allowed  to  set  up  an  adverse  title  to  the  soil  ? 
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Again,  the  Defendants  have  not  set  up  their  case  by 
plea  of  adverse  title ;  that  would  not  be  possible,  for 
the  modem  acts  of  ownership  are  referable  to  their 
character  of  bailiffs,  and  no  possession,  if  possession 
could  be  had  of  a  public  navigable  river,  could  bo 
adverse.  They  have  submitted  to  answer,  and  must, 
therefore,  by  the  rules  of  pleading,  answer  fully :  Shaw 
y.Ching  (a) :  the  38th  General  Order  oi  August  1841  (J) 
applies  only  to  matters  which  are  demurrable,  and  not 
to  matters  which  may  be  covered  by  a  plea. 


3.  By  its  prerogative  right,  which  is  exercised  in  this 
case  wholly  for  the  public  benefit,  Attomey-General  v. 
Johnson  (c\  the  Crown  is  entitled  to  sue  in  the  Ex- 
chequer, and  to  have  the  Defendant's  title  set  out  on  the 
record ;  4  Inst  116.,  Corny ns*  Dig,  Prerog.  D.  74.  Sir  B. 
Leigh  v.  Hudson  (rf),  7Tl«  Attorney-General  v.  Allgood.  {e) 
That  right  is  unaffected  by  the  21  Jac.  1.  c.  14.,  for  the 
Crown  has  not  been  out  of  possession  twenty  years. 
That  peculiar  jurisdiction  of  the  Exchequer  has  been 
transferred  to  the  Court  of  Chancery  by  the  5  Vict 
c.  5.    §  1.     Attorney"  General  v.   The    Corporation   of 

London 

(a)  1 1  Vesey,  303. ;  see  Lan-         (c)  2  WiUm,  C,  C.  87. 
coiter  V.  Evon^  1  Phillips,  349.  \d)  Dyer^  238. 

(b)  OrcL  Can.  175.  {e)  Parker,  1. 
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London  (a),  which  case  waB  not  oyer-ruled  by  the  deoi* 
sion^  on  appeal,  in  the  Houae  of  Lords,  and  h  still 
binding  here,  notwithstanding  TTie  Attorney-General  y. 
HalUng{b\  and  Attorney-General  y.  Hallett.  (c) 

Eyen  on  the  proceeding  upon  a  petition  of  right,  it 
was  held  by  Lord  Cottenham^  In  re  De  Bode{d)y  that 
the  first  proceeding  was  to  ascertiun  the  title  of  the 
claimant,  by  a  jury. 

It  does  not  follow,  that  because  this  Court  exercises 
a  jurisdiction,  the  right  of  the  subject  will  be  deter- 
mined here  without  the  assistance  of  a  court  of  law  or 
a  jniy ;  for  this  Court,  if  necessary,  may,  for  its  satis- 
faction, either  direct  the  Attorney-General  to  file  an 
information  of  intrusion  against  such  Defendants  as 
haye  intruded,  or  direct  an  issue  or  case  to  a  court  of 
law. 


Mr.  BetheU  in  reply.  First,  the  Defendants  haye 
pleaded  issuably;  they  haye  pleaded  a  common  law 
prescriptiye  title  in  the  usual  form ;  but,  if  they  hayq 
not,  they  alone  will  sufier  by  it  at  the  hearing.  *^  It  is 
at  the  peril  of  the  Defendant,  if  his  pleadings  are 
defectiye  in  this  respect ;  but  this  is  quite  independent 
of  the  law  of  discoyery.*' (e)  It  is  the  essence  of  a 
prescriptiye  title  to  rely  on  the  immemorial  usage :  to 
rely  on  written  documents,  would  at  once  destroy  it 

Secondly.  As  to  the  alleged  fiduciary  relation.  The 
office  of  conseryator  is  not  like  that  of  a  bailiff  account- 
able to  his  principal.  The  duties  are  performed  by  the 
Mayor,  and  not  by  the  Corporation  aggregate.      The 

Defendants 

{a)  8  Beavan,  270.  (<0  ^-  C.  Jufy  15th,  1840. 

(b)  \5  Mee.  ^  W.  687.  (e)  WigramonDkeovefy.^SS. 

(c)  Ibid.  97.  (8d  ed.) 
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Defendants  have  given  all  the  necesaaty  dUcovery  in 
respect  of  that  relation ;  but  the  right  of  the  Crown  to 
discovery  in  respect  of  the  conservancy,  gives  no  right 
of  discovery  as  to  the  independent  title  of  the  City  to 
the  soil  of  the  river.  If  A.  B.  were  owner  in  fee  of 
an  estate,  and  trustee  for  C7.  D.  of  a  rent  charge  issuing 
out  of  it,  C.  D.  could  not  maintain  a  suit  to  discover 
A.  B.*B  title  to  the  fee,  or  insist  on  any  discovery  uUra 
the  rent  charge. 
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Thirdly.  As  to  the  prerogative  right  to  discovery  of 
a  Defendant's  title,  it  no  longer  exists.  The  Attorney'^ 
General  v.  St.  Auiin(a),  at  the  utmost,  merely  de« 
cided,  that  the  remedy  by  information  of  intrusion, 
existed  in  a  case  of  legal  demand ;  but  the  question  as 
to  the  right  of  the  Crovm  to  a  prerogative  discovery, 
since  the  statute  of  James,  was  reserved,  (ft)  * 

The  Masteb  of  the  BoLLS  reserved  his  judgment. 


'  2%^  Master  of  fA^  Rolls.  , 

This  case  came  on  upon  exceptions  to  the  Master's 
report,  by  which  he  has  allowed  certain  exceptions 
taken  by  the  Attorney-General  to  the  Defendants' 
answer  to  the  information. 


JpHl^. 


It  is  admitted  that  the  answer  is  not  full ;  but  the 
Defendants,  having  answered  to  some  extent,  insist, 
that  they  are  not  bound  to  answer  further ;  and  they 
support  their  exceptions,  principally  by  saying,  that 
having  stated  a  sufficient  title  to  the  matters  claimed 
by  the  Crown  in  this  information,  they  are  not  now 

bound 


(d)  Wisktwiek,  167. 


C4 


H)  Wightwick,p.24^. 
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bound  to  Btate  further  the  particulars  of  that  title,  the 
mode  in  which  they  intend  to  make  it  out,  or  the  evi- 
dence bj  which  it  is  to  be  sapported. 

In  the  course  of  the  argument,  in  this  case,  it  was 
suggested,  that  this  endeavour  to  enforce  further  dis- 
covery in  this  case  was  an  attempt,  on  the  part  of  the 
Crown,  to  encroach  on  the  rights  of  the  subject  In 
this  place,  and  on  this  occasion,  I  have  nothing  to  do 
with  any  question  of  that  sort;  but  the  suggestion 
seems  to  require  the  observation,  that  the  Crown,  by 
this  information,  is  seeking  that,  which,  if  recovered, 
can  be  held  only  for  the  benefit  of  the  public  at  large, 
and  not  for  any  private  or  separate  interest  whatever. 

In  the  consideration  of  the  case,  we  have  to  consider 
both  the  office  of  conservator  or  bailiff  of  the  river 
Thames,  and  the  right  to  the  ground  and  soil  of  the 
bed  and  shores,  between  high  and  low  water  marks  of 
the  same  river. 


It  is  stated  by  the  information  and  admitted,  that 
the  Mayor  or  the  Corporation  of  the  city  of  London, 
has,  for  a  long  period,  held  and  exercised  the  office  of 
bailiff  or  conservator,  the  office  being  exercised  by  the 
Mayor  for  the  time  being,  or  his  sufficient  deputies. 

Upon  this  there  is  no  controversy.  The  information 
further  alleges,  1.  That  by  the  royal  prerogative,  the 
ground  and  soil  of  the  coasts,  and  of  every  port,  haven, 
and  arm  of  the  sea,  and  navigable  rivers  into  which  the 
sea  ebbs  and  flows,  and  the  sliores  between  high  and 
low  water  marks  belong  to  Her  Majesty,  and  that  Her 
Majesty  hath  right  of  empire  and  government  over  the 
navigable  rivers  of  the  kingdom.  2.  That  Her  Majesty 
and  her  progenitors,  time  out  of  mind,  is  and  have 

been 
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been  seised,  in  right  of  the  Crown  of  England^  <5f  and 
in  the  port  and  haven  of  London^  and  of  the  river 
Thames^  the  same  being  an  arm  of  the  sea  into  and 
from  which  the  sea  has  always  flowed  and  re-flowcd. 
3.  That  the  same  river  is  also,  and  from  time  imme- 
morial has  been,  an  ancient,  royal  and  navigable  river 
and  King's  highway,  for  all  persons  with  their  ships, 
vessels,  boats  and  crafts  to  pass,  re-pass,  and  navigate, 
at  their  free  will  and  pleasure,  and  to  moor  their  vessels 
in  convenient  parts  of  the  river  not  impeding  the 
navigation  thereo£  4.  That  the  Defendants  have  held 
the  office  of  conservator  of  the  river,  by  prescription, 
or  under  some  grant  from  the  Crown.  5.  That  the 
duty  of  the  Mayor  or  Corporation,  as  bailiff  or  con- 
servator, is  to  sec  to  the  navigation  of  the  river,  to 
prevent  the  erection  of  nuisances  and  obstructions  in 
the  river,  and  to  regulate  the  fishing  thereof.  6.  But 
that  the  Mayor  or  Corporation  does  not,  by  virtue  of 
the  office  of  bailiff  or  conservator,  take  or  acquire  any 
interest  or  estate  in  the  ground  or  soil  of  the  bed  or 
shores  of  the  river. 
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Such  being  the  general  allegations  relating  to  the  title 
of  the  Crown,  the  Defendants,  on  their  part,  allege,  that 
the  Corporation  is,  and  from  time  immemorial  has  been, 
seised  and  possessed  of,  and  well  entitled  to,  and  been 
in  the  actual  uninterrupted  possession  of^  by  acts  of 
ownership  over,  the  bed  and  soil  of  the  river  and  also  the 
banks  and  shores  thereof  between  high  and  low  water 
marks,  and  has,  for  all  the  time  aforesaid,  been  in  the 
actual  and  exclusive  exercise  and  enjoyment  of  all  such 
rights  as  belong  to,  and  are  capable  of  being  exercised 
and  enjoyed  by  the  owner  of  the  legal  estate  and  in- 
terest in  the  bed  and  soil  of  the  river. 


This 


S6 
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This  daim,  in  shorter  expremon,  has  been  at  the  bar 
(I  think  correctly)  explained  to  be,  a  claim,  on  the  part 
of  the  Corporation,  to  be  entitled,  by  prescription,  to  the 
freehold  of  the  bed  and  shores  of  the  river :  t.  «.  to  the 
land  itself  over  which  the  river  flows.  The  Corporation 
claiming  this  title,  not  to  any  incorporeal  hereditament, 
but  to  the  land,  further  say,  that  from  time  immemorial, 
they  have  had  and  held  the  office  of  baiUff  or  con- 
servator (the  conservancy  of  the  river  being  exerdsed 
and  occupied  by  the  Mayor  for  the  time  being  or  his 
sufficient  deputies),  and  have  taken,  for  their  own  use, 
all  wages  and  profits  pertaining  to  the  same  office  oi 
baili£  The  claim  of  the  Corporation  seems  to  be,  that 
it  has  been  inmiemorially  owner  of  the  land  over  which 
the  river  flows,  and  has  immemorially  held  the  office 
of  bailiff  or  conservator  of  the  river. 


It  may  be  observed^  that  the  right  churned  by  the 
Crown  to  the  bed  and  soil  of  navigable  rivers  b  a  right 
belonging  to  the  Crown  by  the  common  law,  and  ex- 
tends and  is  applicable  to  the  bed  and  soil  of  the  river 
Thameiy  unless  excluded  by  a  stronger  title  in  the  De- 
fendants or  some  other :  —  that  by  the  general  rules  of 
law,  a  title  by  prescription  can  only  be  made  to  in- 
corporeal hereditaments :  —  that  the  office  of  bailiff  or 
conservator  (claimed  contemporaneously  by  the  De- 
fendants) implies  an  authority  or  delegation  conferred 
by  some  other,  and  can  scarcely,  if  at  all,  be  made  con- 
sistent with  the  claim  of  ownership,  which,  to  a  large 
extent  at  least,  would  exclude  the  notion  of  any  such 
delegation  or  authority  from  another.  There  is  no  au- 
thority for  saying,  that  the  grantor  of  an  office,  the 
duties  of  which  are  performed  upon  land  originally  be- 
longing to  the  grantor,  is  not  entitled  to  compel  the 
grantee  of  the  office,  claiming  the  land,  to  discover  the 
means,   by  which  he  has  (as  he  alleges),   during  his 

exercise 
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exerciee  of  the  office,  become  entitled  to  tbe  lancl  or  the       1849. 

property  upon  which  the  authority  to  grant  the  office    ^"^Jm^"^^ 

^ependa.  Attobnby. 

Gbnkbal 

■  *  ■  •        '  v» 

In  the  present  case  and  on  this  occasion,  without  en-  The 
tering  into  an  investigatiow  of  the  general  rights  ^nd  J^J^kSSm? 
prerogatives  of  the  Crownj  with,  respect  to  the  coasts 
of  the  sea  and  to  navigable  riversy  I  consider  myself 
bound  to  pcesume^  that  the  office  of  conservator  or  bailiff 
of  the  river  TTutm^  mu|t  have  been,  and  must  be  held 
to  have  been,  .derived  from  the  Crown,  and  held  under 
tibe  Crown  by  itSfPwn  granl^  or  commission,  or  by  act 
of  parliament  jneq^ssajjly  made  with  the  concurrence  of 
the  Crown  $  ,wdthat  t^power^  estate,  or  authority,  by 
or  out  of  wluj^b  the  office^ of  conservator  or  bailiff  was 
granted  or  derived,  must  be  presumed  to  have  reserved 
or  kept  to  itself  all  that  was  not  granted  with  the  office 
of  conservator, 

I  am  desirous  to  etfkte  this  (iistinctly,  in  order  that,  if 
it  be  erroneous,  the  ^nrpr  ma,y  be  the  more  easily  de- 
tected and  corrected.  I  think  that  the  office  of  con- 
servator, being  derived  from  the  Crown,  must  be  held 
to  be  of  a  fiduciary  nature,  and  that  the  Corporation 
must  be  held  to  have  had  imposed  upon  it,  not  only  the 
duty  of  faithfully  executing  the  office  of  conservator, 
but  of  so  exercising  it  as  to  protect  and  not  encroach 
upon  the  rights  of  the  Crown. 

The  office  of  conservator  is,  plainly,  of  such  a  nature, 
that,  in  the  performance  of  its  proper  duties,  many  and 
easy  opportunities  would  occur,  of  doing  more  than  a 
narrow  and  strict  performance  of  the  duties  required, 
and  that  some  degree  of  extension  might  be  convenient 
and  useAil,  and  for  that  reason,  would  be  more  likely  to 
be  permitted  or  acquiesced  in  for  the  occasion,  than 

complained 
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complained  of  on  behalf  of  the  public,  and  therefore,  in  a 
case  like  this,  such  acts  as  might  seem  to  be  acts  of 
ownership  may  have  less  probative  force  than  they  might 
have  in  many  other  cases. 

The  other  grounds  on  which  the  Defendants  dmm  to 
be  protected  from  discovery  do  not  appear  to  me  to  be 
of  any  weight ;  and  on  a  consideration  of  the  whole  case, 
having  regard  to  the  nature  of  the  title  claimed  to  the 
bed  or  soil  of  the  river,  to  the  circumstances  under 
which  it  is  claimed,  and  to  the  relation  which  subsisted 
between  the  Crown  and  the  Corporation  in  respect  of 
the  conservancy,  I  am  of  opinion  that  the  Defendants 
are  not  entitled  to  refuse  the  discovery  which  they  are 
required  to  make,  and  that  the  exceptions  to  the  Master's 
report  must  be  disallowed. 


I  have  come  to  this  conclusion  without  reference  to 
any  peculiar  right  in  the  Crown  to  claim  more  discovery 
than  can  be  claimed  by  one  subject  agunst  another,  and 
I  give  no  opinion  upon  that  point. 


After  Mr.  Bethell  had  concluded,  a  claim  was  made 
by  the  Crown  to  a  right  of  reply.  It  stood  for 
argument,  but  was  not  persisted  in. 


Affirmed  by  Lord  CoUcnham,  17th  December  1649. 


See  2  Hall 
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SKIPPER  r.  KING.  j^^^,^^^ 

Jufy  8. 

TN  1816,  David  King  executed  a  voluntary  deed,  ^^j^*" 

'^  which  was  made  between  him  and  three  trustees,  trustees,  upon 

whereby,  after  reciting  that  for  making  some  provision  ^^*(5e«r  1  he 

for  his  two  daughters,  Mrs.  Skipper  and  Mrs.  Hawkintj  deed  redted 

and  for  their  respective  children,  he  had  transferred  a  sum  ^  ^^^  ^^^ 

of  10,200/.  navy  five  per  cents,  into  the  names  of  three  provisjMi  for 

trustees,  it  was  declared,  that  the  trustees  should  stand  children,  and 

possessed  of  that  sum,  in  trust  for  David  King  for  declared,  that 
*^  '  .  «     mr       *^®  trustees 

life,  and  after  his  death,  as  to  6000/.,  m  trust  for  Mrs.  should  hold 

Skipper  for  life,  without  power  of  anticipation ;  and  from  ^^f^^^^^^* 

and  immediately  after  her  decease,  or  doing  any  act  upon  her 

to  incumber  her  interest,  that  the  trustees  should  stand  ^^    ^y  ^^^ 

possessed  of  it,  *'  upon  trust,  if  there  shall  be  but  one  to  incumber 

child  of  the  said  Elizabeth  Skipper  then  living^  the  said  the  trustees' 

stock  to  be  an  interest  vested  in  such  child  being  a  son  ^^^^^^\ 

or  daughter  at  his  or  her  age  of  twenty«one  years,  and  there  should 

to  be  assigned,  transferred,  or  paid  to  him  or  her  ac-  J^jJ^^JiJJnJ^ 

cordingly,  if  such  age  shall  happen  after  the  decease  of  the  said  stock 

the  said  Elizabeth  Skipper ^  and  if  not,  then  immediately  ^restvLtedin 

after  her  decease,"  or  making  any  charge  as  aforesaid ;  "uch  child 

'^  and  if  there  shall  be  two  or  more  such  children,  then  ^nd  to  be 

the  said  stock  to  be  assigned,  transferred,  or  the  pro-  P**5^  ^^^l 
,  ,  «       .,  T  f  ingly,  ifsuch 

duce  thereof  paid,  to  and  amongst  such  two  or  more  age  should 

children,  in  equal  shares  and  proportions,  at  their  age  l^e  ^wthuof 

or  A^  and  if  not, 
immediately 
on  her  death  or  making  any  charge."  And  if  there  should  be  two  or  more  such 
children,  then  the  stock  to  be  transferred  amongst  such  children,  in  equal  shares,  at 
the  age  of  twenty-one,  if  A.  should  be  dead  ;  but  if  not,  then  immediately  afler  her 
decease  or  having  made  such  incumbrance.  The  deed  contained  clauses  of  survivor- 
ship in  case  of  any  child  dying  under  twenty-one,  as  to  **  the  share  intended  to  be 
thereby  provided  for  such  child  dying,"  and  also  clauses  for  maintenance,  advancement, 
and  accruer.  There  were  several  children  ;  one  attained  twenty-*one,  and  died  in 
the  life  of  A. ;  Held,  that  her  representatives  did  not  participate  in  the  fund. 
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1848.  or  respective  ages  of  twenty-one  years,  if  the  aud 
EUzabeth  Skipper  shall  be  then  dead,  or  have  incain- 
bered  the  same ;  but  if  not,  then  immediately  after  her 
decease,  or  having  made  such  incumbrance. 

'^  Provided  always,  that  if  there  shall  be  more  than 
one  child,  for  whom  shares  or  proportions  are  intended 
to  be  hereby  provided,  as  aforesaid,  and  any  of  them 
shall  depart  this  life  under  the  age  of  twenty-one  years, 
then  the  ihare  intended  to  be  hereby  provided  far  such 
child  so  dying,  or  so  much  thereof  as  shall  n<yt  have 
been  raised  and  paid  or  applied  for  the  preferment  or 
advaneement  in  the  world  of  such  child  or  children,  in 
pursuance  of  the  power  and  authority  hereinafter  for 
that  purpose  contiuned,  shall  go,  enure  and  belong  to 
the  survivor  or  survivors  and  others  and  other  of  such 
children,  and  shall  vest  in  and  be  assigned,  transferred^ 
and  paid  to  him,  her,  or  them  (if  more  than  one),  in 
equal  shares  and  proportions,  at  such  age,  and  in  such 
and  the  same  manner  as  is  hereinbefore  declared  of  or 
concerning  his^  her,  or  their  original  share  or  shares. 

**  And  in  case  more  than  one  of  such  children  shall 
depart  this  life  under  the  age  of  twenty-one  years,  then, 
and  so  often  as  it  shall  so  happen,  all  and  every  the 
surviving  or  accruing  share  or  shares  of  such  child  or 
children  so  dying  of  and  in  the  said  stock  to  be  pur- 
chased with  the  said  stock,  or  of  or  in  such  part  thereof 
as  shall  not  have  been  raised  and  paid  or  applied  for 
his^  her,  or  their  preferment  or  advancement  in  the 
world,  by  virtue  and  in  pursuance  of  the  power  and 
authority  hereinafter  mentioned,  shall  again,  from  time 
to  time,  accrue  or  go  to  the  survivors  or  survivor  and 
others  and  other  of  the  siud  children,  and  shall  vest  in 
and  be  assignable,  transferable,  and  payable,  and  be 
actually  assigned,  transferredj  and  paid  to  him,  her,  or 

them 
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tli^viQ  reapectiYely  at  the  ages 'aforesaid,  and  in  the  same        1848. 
Q^^nner  as  is  hereinbefore  declared  touching  and  con- 
OS^Tning  his,  her,  or  their  original  part  or  share,  or  parts 
<r^  shares,  of  and  in  the  said  stock.'' 

The  deed  contained  a  proviso,  empowering  the  trus* 
tees,  after  the  death  of  Mrs.  Skipper^  or  during  her  life, 
U  she  should  so  direct,  *'  to  levy  and  raise  any  part  or 
parts  of  the  portion  or  portions  intended  to  be  hereby 
provided  for  such  children,  as  aforesaid,  not  exceeding 
in  the  whole,  for  any  one  child,  one  third  part  or  shar^ 
of  his,  her,  or  their  expectant  portion  or  portions ; " 
and  for  applying  the  money  for  the  advancement  "  of 
such  child,"  notwithstanding  the  portion  or  portions  of 
such  child  or  children  should  not  then  have  been  vested 
or  payable. 

And  it  empowered  the  trustees,  after  the  decease  of 
Mrs.  Skipper,  out  of  the  interest,  to  apply  for  the 
muntenance  **  of  such  child  or  children,*'  in  the  mean- 
time, and  until  his,  her,  or  their  portion  or  portions 
should  become  payable,  such  yearly  sum  as  the  trustees 
should  think  fit. 

And  in  case  there  should  be  no  child  of  the  said 
Elizabeth  Skipper,  who  should,  by  virtue  of  or  under  the 
trusts  thereinbefore  declared,  become  entitled  to  the  said 
stock  or  sum  of  6000/.,  then  the  trustees  were,  "  after 
the  decease  of  the  said  Elizabeth  Skipper,  and  such  de- 
fault and  failure  of  issue  as  aforesaid,"  to  stand  pos- 
sessed of  the  said  stock,  in  trust  for  such  person  as 
EUzabeth  Skipper  should  appoint,  and  in  default  of  such 
appointment,  upon  trust  for  the  next  of  kin  of  the  said 
Elizabeth  Skipper,  according  to  the  statute  of  distribu- 
tion of  intestate's  estates. 

Mrs. 


so 
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or  respective  ages  of  twenty-one  years,  if  the  said 
Elizabeth  Shipper  shall  be  then  dead,  or  have  incum- 
bered the  same ;  but  if  not,  then  immediately  after  her 
decease,  or  having  made  such  incumbrance. 

^^  Provided  always,  that  if  there  shall  be  more  than 
one  child,  for  whom  shares  or  proportions  are  intended 
to  be  hereby  provided,  as  aforesud,  and  any  of  them 
shall  depart  this  life  under  the  age  of  twenty-one  years, 
then  the  share  intended  to  be  hereby  provided  far  such 
child  to  dyinff,  or  so  much  thereof  as  shall  not  have 
been  raised  and  paid  or  applied  for  the  preferment  or 
advancement  in  the  world  of  such  child  or  children,  in 
pursuance  of  the  power  and  authority  hereinafter  for 
that  purpose  contained,  shall  go,  enure  and  belong  to 
the  survivor  or  survivors  and  others  and  other  of  such 
children,  and  shall  vest  in  and  be  assigned,  transferred, 
and  paid  to  him,  her,  or  them  (if  more  than  one),  in 
equal  ahares  and  proportions,  at  such  age,  and  in  such 
and  the  same  manner  as  is  hereinbefore  declared  of  or 
concerning  his,,  her,  or  their  original  share  or  shares. 

'^  And  in  case  more  than  one  of  such  children  shall 
depart  this  life  under  the  age  of  twenty-one  years,  then, 
and  so  often  as  it  shall  so  happen,  all  and  every  the 
surviving  or  accruing  share  or  shares  of  such  child  or 
children  so  dying  of  and  in  the  said  stock  to  be  pur- 
chased with  the  said  stock,  or  of  or  in  such  part  thereof 
as  shall  not  have  been  raised  and  paid  or  applied  for 
his,  her,  or  their  preferment  or  advancement  in  the 
world,  by  virtue  and  in  pursuance  of  the  power  and 
authority  hereinafter  mentioned,  shall  again,  from  time 
to  time,  accrue  or  go  to  the  survivors  or  survivor  and 
others  and  other  of  the  said  children,  and  shall  vest  in 
and  be  assignable,  transferable,  and  payable,  and  be 
actually  assigned,  transferred,  and  paid  to  him,  her,  or 

them 
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them  reapectlvelj  at  the  ages 'aforesaid,  and  in  the  same       1848. 
manner  as  is  hereinbefore  declared  touching  and  con- 
cerning his,  her,  or  their  origiiud  part  or  share,  or  parts 
or  shares,  of  and  in  the  said  stock/' 

The  deed  contained  a  proviso,  empowering  the  trus* 
tees,  after  the  death  of  Mrs.  Skipper^  or  during  her  life, 
if  she  should  so  direct,  **  to  levy  and  raise  any  part  or 
parts  of  the  portion  or  portions  intended  to  be  hereby 
provided  for  such  children,  as  aforesaid,  not  exceeding 
in  the  whole,  for  any  one  child,  one  third  part  or  share 
of  his,  her,  or  their  expectant  portion  or  portions;" 
and  for  applying  the  money  for  the  advancement  "  of 
such  child,"  notwithstanding  the  portion  or  portions  of 
such  child  or  children  should  not  then  have  been  vested 
or  payable. 

And  it  empowered  the  trustees,  after  the  decease  of 
Mrs.  Skipper^  out  of  the  interest,  to  apply  for  the 
maintenance  *'  of  such  child  or  children,''  in  the  mean- 
time, and  until  his,  her,  or  their  portion  or  portions 
should  become  payable,  such  yearly  sum  as  the  trustees 
should  think  fit. 

And  in  case  there  should  be  no  child  of  the  said 
Elizabeth  Skipper,  who  should,  by  virtue  of  or  under  the 
trusts  thereinbefore  declared,  become  entitled  to  the  said 
stock  or  sum  of  6000/.,  then  the  trustees  were,  "  after 
the  decease  of  the  said  Elizabeth  Skipper,  and  such  de- 
fault and  failure  of  issue  as  aforesaid,"  to  stand  pos- 
sessed of  the  said  stock,  in  trust  for  such  person  as 
Elizabeth  Skipper  should  appoint,  and  in  default  of  such 
appointment,  upon  trust  for  the  next  of  kin  of  the  said 
Elizabeth  Skipper,  according  to  the  statute  of  distribu- 
tion of  intestate's  estates. 

Mrs- 
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1848.  Mrs.  Skipper  had  six  childieD,  — namely,  Louisa  Jane 

(the  wife  of  Mr.  BayKs)  and  five  others. 

Louisa  Jane  attained  twenty-onei  and  died  in  No* 
vember  1828,  and  her  husband  took  out  administration 
to  her.  He  became  bankrupt,  and  his  interest  vested 
in  his  assignees. 

In  1845,  Mrs.  Skipper,  the  tenant  for  life,  died,  leav- 
ing five  children  surviving  her ;  and  the  question  in  the 
cause  was,  whether  Mrs.  Baylis,  who  had  atUuned 
twenty-one,  but  had  died  in  the  life  of  the  tenant  for 
life,  took  a  vested  interest  in  the  fund. 

Mr.  Kindersley  and  Mr.  Phillips,  for  the  Plaintiffs, 
argued,  that  the  death  of  the  mother  was  the  period  of 
vesting,  and  that  those  children  who  died  in  her  lifetime 
did  not  take  vested  interests,  although  they  might  have 
attained  twenty-one.  That  if  there  had  been  several 
children,  and  at  Mrs.  Skipper^s  death  there  should  "  be 
but  one  child "  '^  then  living,"  then  that  such  child 
alone  would  take  under  the  first  clause,  to  the  exclusion 
of  the  representatives  of  those  who  were  dead,  and  that 
**  if  there  should  be  two  or  more  of  such  children  ^ 
(meaning  children  **  then  living ")  such  children  alone 
would  take.  They  commented  on  the  terms  of  the 
clauses  of  survivorship,  accruer,  maintenance,  and  the 
gift  over,  and  insisted,  that  the  attaining  twenty-one 
meant  attaining  that  age  after  the  death  of  the  mother. 

They  distinguished  this  case  from  Powis  v.  Burdett(ji), 
and  cited  Whatford  v.  Moore.  (J) 

Mr.  Turner  and  Mr.  Martelli,  for  parties  in  the  same 

interest,  distinguished  this  case  of  a  voluntary  deed 

from 
(fl)  9  Yd.  428.  (5)  3  Myl  ^  Cr.  270. 
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froia  a  marriage  settlement,  and  argued,  that,  like  a       1848. 
will,  in  this  respect,  it  was  to  be  more  strictly  oonstmed  ^^ 

than  a  marriage  settlement:  Tucker  v.  Harris,  (a) 

Mr.  Roupell  and  Mr.  Nalder,  for  the  assignees  of  Mr. 
Baylisy  argued,  that  there  was  an  apparent  intention  of 
providing  for  all  the  children  irrespective  of  their  sur- 
viving their  mother.  That  it  had  now  been  settled  by 
a  series  of  authorities,  and  in. favour  of  the  principle 
of  vesting,  that  the  presumed  intention  in  &vour  of 
the  children  must  prevail,  unless  the  clearest  intention 
shewed,  throughout  every  clause  in  the  settlement,  that 
the  provision  to  the  children  was  to  be  contingent  on 
their  surviving  their  parent 

That  in  the  leadmg  case  of  Woodcock  y.  Th€  Duke  of 

Dorset  (i),  where  a  settlement  contained  a  redtal  of  its 

being  the  object  of  the  parties  to  provide  for  the  issue 

of  the  marriage,  and  a  term  was  limited  to  trustees, 

upon  trust,  in  case  the  husband  and  wife  should,  at  the 

decease  of  the  survivor,  leave  any  child  or  children,  to 

raise  a  proper  miuntenance  for  suck  child  or  children 

until  their  coming  of  age,  and  then  to  raise  50002.  to 

be  paid  to  them  equally  at  twenty-one ;  or  if  there 

should  be  but  one  such  child,  then  to  such  only  child  on 

attaining  twenty-one.     It  was  held  *'  upon  the  truth 

and  honour  of  the  case,"  that  a  child  who  attained 

twenty-one,  and  died  in  the  lifetime  of  the  mother,  took 

a  vested  interest     So,  in  Powis  v.  Burdett{c),  lands 

were  conveyed  to  trustees  in  fee,  upon  trust  after  the 

husband's  death,  in  case  he  should  leave  one  or  more 

younger  children,  to  ruse  portions  for  such  children. 

Lord  Eldon  decided  in  favour  of  a  claim  of  a  younger 

child 

(fl)  5  SimonsZP'&SS.  (c)  And  see  Perfeci  v.  Lord 

(b)  3  Bro.  C.C.  5C9.  CunoH,  5  Madd.  442. 
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child,  who  attained  twentyH)!!^  and  died  in  the  fiOher^s 
lifetime. 

They  commented  at  length  on  the  tenna  of  the  deed, 
and  inaiated  that  Mra.  Ba^lis  took  a  veated  mtereat 

Mr.  Amphkit  for  the  tmateea. 

Mr.  Kinder$ley,  in  reply. 

The  other  caaea  cited  were^  Hawyrme  v.  Cartier{ay^ 
Hoichkin  v.  Humfrejf  (i),  Fitzgerald  v.  Field  (c),  Biek- 
JUld  V.  Beccrd  (fy  Howes  ▼.  Herring  {e),  Wardewartk  t. 
Wood{(j\  Torres  y.  Franco  (Ji),  Taumeyy.  Ward.  (J) 

The  Mabtbb  of  the  BOLL8  commented  at  length  on 
the  terma  of  the  deed,  and  conaidered  that  the  words 
^'auch  children"  muat  refer  to  the  former  antecedent 
expreaaion,  child  "  then  livingi"  and  mean  children  liying 
at  the  death,  and  that  this  conatniction  was  not  varied 
by  the  Bubsequent  proviaiona  or  by  the  ^t  over.  He 
was  therefore  of  opinion  that  Mrs.  BayUs,  who  attained 
twenty-one,  and  died  in  the  life  of  her  mother,  acquired 
no  interest  in  the  trust  fund. 


DSCRBB. 

"  Declare  that  the  said  Lxmisa  Jane  BayUt  did  not  take  or  acquire 
any  interest  under  the  indenture  of  settlement  bearing  date  the  8th 
fkiyof  March  1816." 

NoTR.~A  petition  of  appeal  of  the  assignees  was  dismissed  with 
costs  by  Lord  CoUenkam  on  the  8th  ofJufy  1848. 


(a)  8  Vet.  4"  B.  79. 

(b)  2  Madd.  65. 

(c)  1  Ruu.  416. 
id)  2  Swums,  354. 
(<r)  APCl.  *  F.  295. 


(g)  9  Seavan,  25. ;  4  Mj^l.  ^ 
Cr.  641.  and  1  House  of  Lords 
Cases,  129. 

(A)  1  >2f»x.  4-ilf.  649. 

(t)  I  Beaixsn^  563. 
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Th*ATTORNEY-GENEBAL  v.  TUFNELL.       Marchis. 

THIS  was  a  supplemental  infonnation  filed  on  the  A  school- 

death  of  a  Defendant,  to  effect  the  objects  of  the  tained  all  the 

information  in  the  Brentwood  School  case,  (a)  ^^^,  ®^* 

^  ^  charity  estate, 

after  making 

The  circmnstanccs  are  shortly  as  foUows:— In  1567,  J^y^enSo 

Sir  Anthony  Browne  obtained  from  the  Crown  a  license  the  alms- 

to  found  and  endow  a  grammar  school  st  Brentwood,  [l^  hairing, 

consisting  of  a  master  and  two  iniardians,  who  were  the  Court. 

,  .  rw^.  ^  ,        held  that  he 

created  a  corporation.     The  patronage  was  reserved  to  ^as  not  enti- 

the  founder  and  his  heirs,  who  had  power  to  make  ^^j  ^  ?^  ^» 

-  ,      .  *^  and  made  a 

orders  and  constitutions.  decree,  refer- 

ring it  to  the 
Master  to  en- 
In  1558,  Sir  A.  Browne  and  wife  conveyed  lands  at  quire  what  the 

(7%toe£  to  the  corporation,  for  the  nudntenance  of  the  ^^propemT 

SchooL  consisted  o/, 

and  to  settle 
a  proper 
In  1565,  Sve  A.  Browne,  by  his  will,  devised  to  the  scheme  for 
•  •  /»    1  1      1     ^®  manace- 

corporation  a  residence  for  the  master  of  the  school,  ment  of  the 

and  the  parsonage  of  Dagenham,  to  the  intent  that  they  ^p^rty  "Id 

should  find  five  poor  folks  in  Southweald,  to  be  named  *'  for  the  ap- 

by  him  and  wife,  and  after  their  deaths,  by  the  owners  S^e^tu^ 

of  the  Manor  of  Southweald.  rents  and 

profits  of  the 
school."    No 

In  1569,  a  suit  was  instituted  in  this  CJourt,  by  some  ^^^l^^'J^'^^ 

inhabitants  of  Southweald  against  Wystan  Browne,  the  against  the 

\.oXt  schoolmaster. 

^^  Held,  that 

(a)  T%e  AUoney-General  v.  7%e  Matter  ^c.  of  Brentwood  School,  **  future  rents" 

^Myl.l^^.^^^  Thrsle. 

quent  to  the  decree,  and  the  schoolmaster  having  died  before  the  scheme  had  been 
settled,  the  Court,  on  a  supplemental  information,  directed  an  account  against  his 
personal  representatives  of  the  rents  received  subsequent  to  the  decree. 

D  2 
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The 
Attorney- 
General 

V. 
TCFNBLL. 


heir  of  Sir  Anthony,  to  establish  the  grant  and  devise. 
The  heir,  at  first,  made  a  hostile  defence,  but,  in  1570, 
a  decree  was  made,  by  consent,  directing  a  oonyeTance 
bj  the  heir  to  the  corporation,  and  that  statutes,  ordi- 
nances, and  institutions  of  and  for  the  school  and  poor 
people  should  be  made  (none  having  hitherto  been 
made)  by  the  Bishop  of  London,  the  Dean  of  St.  PauFs, 
and  by  Wystan  Broume  and  his  heirs. 

In  1662,  a  body  of  statutes  were  accordingly  made, 
under  one  of  which,  the  schoolmaster  was  authorised  to 
retain  to  his  own  use  all  the  rents  and  profits  of  the 
lands  of  the  corporation,  otherwise  than  such  as  were 
thereby  otherwise  appointed,  and  the  master  was  yearly 
to  give  to  each  of  the  poor  alms-people,  a  robe  of  the 
value  of  10^.,  and  a  stipend  of  40«.  yearly.  This 
stipend,  in  1803,  had  been  increased  to  lOZi  annually. 

The  right  of  patronage  had  become  vested  in  C%rt#- 
topher  Thomas  Tower;  apd  Charles  Tower,  who  had 
become  the  Master,  received  the  whole  income,  both 
of  Chigwell  and  Dagenham,  paying  thereout  the  fixed 
stipend  to  the  alms-people. 

In  1825,  an  information  had  been  filed  by  the 
Attorney-General  against  the  corporation,  the  patron, 
and  master,  alleging  the  income  of  Dagenham  to  amount 
to  1000/.  a  year,  and  Chigwell  400£  a  year,  of  which 
about  300/.  had  been  applied  for  the  purposes  of  the 
charity,  and  the  remainder  retained  by  the  master :  it 
prayed  the  establbhment  of  the  charity,  and  to  have 
the  income  of  Dagenham,  or  a  proper  portion,  applied 
to  the  support  of  the  alms-people  or  cy-pres.  Charles 
Tower  died  in  1825,  and  William  Tower,  his  successor, 
was  brought  before  the  Court  by  supplemental  in- 
formation. ^ 

At 
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At  the  hearing  in  1833,  Sir  John  Leach  was  of 
opbion  that  the  decree  did  not  authorise  any  statutes 
contrary  to  the  intention  of  Sir  A.  Browne;  and  that  it 
was  contrary  to  his  intention  that  any  part  of  the  revenue 
of  Dagenham  should  be  applied  for  the  benefit  of  the 
schoolmaster,  and  that  even  if  the  statutes  could  be  con- 
sidered in  full  force,  they  could  not  protect  the  master 
in  the  enjoyment  of  his  present  large  sinecure  income. 


.1849. 


The 

Attornbt- 

Oeneral 

TUFMELL. 


By  the  decree  (a),  it  was  ordered,  that  it  should  be  re- 
ferred to  the  Master  in  rotation  to  enquire  and  state  to 
the  Court,  of  what  particulars  the  estates  and  property 
given  and  devised  for  the  benefit  and  support  of  the 
grammar  school  by  Sir  Anthony  Browne,  and  also  of 
what  particulars  the  property  given  and  devised  for  the 
support  of  the  almshouse  charity  in  Southweald  con- 
sisted. And  it  was  thereby  ordered,  that  the  Master 
should  settle  and  approve  of  a  proper  scheme  for  the 
management  of  the  said  estates  and  property  re- 
spectively, and  for  the  application  of  the  future  rents 
and  profits  thereof,  and  for  the  proper  conduct  and  re- 
gulation of  the  said  schooL  And  it  was  thereby  ordered 
that  the  Master  should  state  such  scheme,  with  his 
opinion  thereon,  to  the  Court,  the  Court  reserving  to 
itself  the  consideration  whether,  for  the  purposes  of 
effectuating  such  scheme,  it  might  or  not  be  necessary 
to  apply  for  the  iud  of  parliament. 


The  Defendant  W.  TWer  appealed  from  this  decision, 
and  the  cause  was  heard  by  Lord  Brougham  on  the 
27th  oiJune  and  1st  of  July  1834.  He  postponed  his 
judgment,  to  give  the  parties  an  opportunity  of  com- 
promising, to  be  confirmed,  if  necessary,  by  act  of  par- 
liament, and  he  left  office  (22nd  of  November  1834), 
without  having  delivered  any  judgment. 

It 
(a)  ]  MyL  «  K.  394. 
D  3 
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The 

Attornby- 

Gbneral 

V, 
TUPNBLL. 


It  was  stated,  in  the  present  answer,  that  the  appeal 
was  again,  on  the  24th  o£  March  1838,  reheard  by  Lord 
Cottenhamy  who,  on  the  12th  of  February  1836,  sog-^ 
gested,  that  the  parties  should  take  the  judgment  of  Lord 
Brougham  thereon  ;  and,  accordingly.  Lord  Brougham. 
haying  consented  to  determine  the  matter  of  the  said 
appeal,  the  solicitor  for  the  then  Attorney-General,  and 
the  solicitor  for  the  Defendants  C.  T.  Tower  and  fVtl" 
Ham  Tower  attended  before  his  Lordship  on  the  24th  of 
March  1838,  when  his  Lordship  directed  that  each  partj 
should  draw  up  and  submit  to  him  a  statement  and  pro- 
posal in  writing ;  and  it  was  then  arranged  between  the 
said  solicitors,  that  each  of  them  should,  in  the  first 
instance,  send  his  draft  statement  and  proposal  to  the 
other,  in  order  that  the  two  statements  should  cor- 
respond as  far  as  the  parties  could  agree. 


That  within  two  days  after  the  said  attendance 
before  Lord  Brougham^  the  solicitor  for  the  said  C.  T. 
Tower  and  William  Tower  sent  a  draft  of  a  statement 
and  proposal  on  their  behalf  to  the  solicitor  for  the 
then  Attorney-General,  but  that  the  said  draft  had 
never  been  returned,  nor  had  any  statement  or  proposal 
on  behalf  of  the  Attorney-General  (although  promised) 
been  sent  to  the  solicitor  for  the  swd  C.  T.  Tower  and 
JVUliam  Tower. 


The  Master  made  a  separate  report,  finding  the 
charity  property,  whereby  it  appeared  that  the  rental 
of  Chigwell  was  283i:,  and  of  Dagenham  10367. ;  but 
he  had  not  approved  of  any  scheme.  Before  the  report 
had  been  confirmed,  and  in  August  1847,  WilUam 
Tower,  the  Master,  died,  and  this  supplemental  in- 
formation was  filed  in  January  1848  (by  the  Attorney- 
General  without  a  relator),  agunst  his  representative, 
the  patron,  corporation,  and  Tufnell  the  present  master, 
stating  the  proceedings  up  to  the  decree,  and  that  the 

schoolmaster 
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Bchoolmaster  had  retained  the  whole  rents  up  to  his 
deaths  and  the  report,  and  it  sought  to  make  the  repre- 
sentative of  William  Tower  answerable  for  the  rents  of 
Dagenham  received  by  him. 

The  personal  representative  of  WiUiam  Tower^  by 
her  answer,  submitted,  that  no  account  of  the  sums  re- 
ceived by  the  said  William  Tower  on  account  of  the 
income  of  the  sud  estates  having  been  prayed  for  by 
the  original  and  supplemental  informations,  and  the 
decree  made  on  the  hearing  of  the  said  original  and 
supplemental  informations  contidning  no  direction  for 
the  taking  of  such  account  against  the  said  William 
Tower i  no  such  accounts  as  were  in  the  said  information 
of  revivor  and  supplement  prayed  for  against  the  estate 
of  the  said  William  Tower  ought  now  to  be  directed  to 
be  taken. 

The  supplemental  information  now  camo  on  for 
bearing. 


1849. 


Sir  J.  RtmiUy  (Solicitor-General),  Mr.  Turner^  and 
Mr.  Blunt^  in  support  of  the  information. 

Mr.  Uoyd  and  Mr.  Fane,  for  the  representatives  of 
the  late  8clv>olmaster.  The  decree  in  the  original  suit 
has  directed  no  account  whatever  against  William  Tower ^ 
and  contains  no  declaration  of  right  against  him.  This 
supplemental  information,  which  seeks  so  materially  to 
alter  the  rights  of  the  parties  under  that  decree,  is  ir- 
regular. It  is,  in  its  nature,  a  bill  of  review,  and, 
being  filed  without  leave,  ought  to  be  dismissed ;  Hod- 
son  V.  Ball  (a),  Redesdale  PL  (b),  Toulmin  v.  Copland.{c) 

Mr. 


(a)  i  Pmkpi,  177. 
(A)  P.  91.  (4th  ed.) 


(c)  4  Hare,  41. ;  and  see  ateo 
Davis  V.  Blw^^  6  Beat.  3^3, 
D  4 
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Mr.  Walpok  and  Mr.  Looait  for  the  patron. 

Mr.  Jtaupell,  for  the  present  schoohnastcr. 

Sir  J,  Bamillyf  in  reply. 

The  Master  ofifie  Rolls, 

My  only  difficulty  is  about  the  form.  I  cannot  say 
that  I  have  the  smallest  doubt  that  that  word  *'  future  ** 
means  future  to  the  decree,  and  nothing  else ;  and  that 
is  the  whole  question.  The  question  is  on  the  mere 
matter  of  form,  whether  there  ought  to  be  a  decree  for 
an  account  now,  and  of  that  I  doubt;  bnt  if  this  were 
on  further  directions,  with  all  I  have  heard  of  it  to-day, 
I  should  declare  my  opinion  that  the  word  ''  future  " 
meant  future  to  the  decree;  and  I  think  it  is  nothing 
less  than  absurd  to  suppose  that  any  person  could  put 
that  word  "  future  **  into  the  decree  with  any  other  in*- 
tention  than  that  it  meant  future  to  that  time.  Past 
future  or  some  other  future  seems  to  be  out  of  the 
question.  But  whether  the  Attomey-Oeneral  u  entitled 
to  any  account  now,  I  do  not  know.  If  my  construction 
is  wrong  it  can  be  easily  altered  in  the  proper  way,  and 
if  the  decree  is  wrong  in  using  the  word  ''  future,**  as 
future  from  some  future  time,  that  can  be  altered,  too, 
on  rehearing.  As  to  the  allowances,  the  Attorney- 
General  will  allow  every  thing  properly  expended.  I 
shall  be  surprised  if  there  is  any  difficulty  about  it. 

The  SoUcitor-General  Mr.  Tower  would  be  allowed 
every  thing  pud  in  that  respect. 

The  Master  of  the  Rolls. 

I  think  that,  as  against  Mr.  Tower,  it  is  a  hard  case. 
In  addition  to  the  hardship  imposed  on  him  by  the 
original  decree,  there  are  these  two  circumstances: — 

He 
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He  has  endeavoured  to  procure  an  alteration  of  the 
decree  by  appeal,  and  has  been  disappointed,  apparently 
not  from  the  want  of  any  effort  on  his  own  part  to  ob- 
tain it.  I  think  that  is  much  to  be  regretted ;  I  think 
it  deserving  the  serious  consideration  of  the  Attorney- 
General  in  what  way  any  decree  or  order  should  be  pro- 
secuted against  him,  and  I  feel  perfect  confidence  that 
nothing  will  be  done  but  what  is  right  and  just  in  such 
acase. 


1849. 


The 

Attorney- 

Obkbrai. 

V. 
TUFNBLL. 


What  is  the  claim  under  this  decree?  At  the  time 
the  decree  was  pronounced,  the  Master  of  the  Bolls 
declared  his  opinion  that,  under  the  circumstances, 
Mr.  WilUam  Tower  was  not  entitled  to  apply  to  his 
own  use  the  whole  revenues  of  these  charities.  It  was 
very  distinctly  declared,  but  in  consequence  of  the  hard- 
ship of  his  situation,  it  was  considered  that  he  ought  not 
to  be  called  on  for  any  past  account ;  and,  therefore,  up 
to  the  time  of  the  hearing  he  was  exonerated  from  all 
account  Accordingly,  the  decree  contains  no  direction 
to  take  any  account;  but  the  same  decree  refers  it  to 
the  Master  to  approve  of  a  scheme  for  the  management 
of  the  estates  and  property  respectively,  and  for  the  ap- 
plication of  the  future  rente  and  profits  thereof,  and  for 
the  proper  conduct  and  regulation  of  the  said  school. 


I  confess  I  cannot  bring  myself  to  believe,  that  any 
one  can  seriously  suppose,  that  when  there  was  to  be 
a  scheme  for  the  application  of  the  **  future  rents,"  it 
did  not  mean  future  with  respect  to  the  time  when 
the  Judge  was  pronouncing  his  decision.  I  cannot  be- 
lieve that  it  could  have  been  meant,  that  there  should 
have  been  a  reference  to  the  Master  to  approve  of  a 
scheme  for  the  management  of  this  property,  and  the 
application  of  the  future  rents  after  that  scheme  should 
have  been  settled,  and  nothing  done  as  to  the  rents  in 
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The 

Attorney- 

General 

o. 

TUFNBLL. 


the  mean  time.  I  oonaider  that  this  does  mean  the  ap- 
plication of  the  future  rents  received  with  reference  to 
the  time  of  the  decree ;  and,  though  it  is  not  expressly 
said,  yet  there  is  a  manifest  implication,  that  the  whole 
of  the  future  rents  were  to  be  subject  to  the  charitable 
trusts. 


This  gentleman,  being  discontented  with  the  decree, 
though  he  has  obtained  a  rehearing,  has  not,  unfortu- 
nately, obtained  a  decision.  It  is  greatly  to  be  regretted, 
but  the  decree  now  stands. 

Unfortunately,  years  have  passed,  and  these  matters 
have  not  come  to  a  really  practical  conclusion  before 
the  Master.  The  whole  rents  have  been  received  by 
this  gentleman,  and  applied,  as  it  is  now  said,  in  some 
respects  at  least,  for  charitable  purposes,  such  as  met 
with  the  approbation  of  the  Judge  at  the  time  the  decree 
was  made,  and  with  the  consent  of  Her  Majesty's  At- 
torney-General, by  whom  this  decree  was  prosecuted. 
I£  he  has  not  fair  allowance  made  for  every  thmg  of 
that  kind,  I  think  he  will  have  the  means  of.  redress  in 
this  Court  I  have  not  the  least  doubt  that  all  fair 
allowances  will  be  made. 


I  do  not  think  the  matter  is  perfectly  clear ;  but,  on 
the  best  consideration  I  can  give  the  matter,  I  think 
the  Attorney-General  is  entitled  to  have  an  account  of 
these  rents  which  have  accrued  due,  and  have  been  re- 
ceived since  the  date  of  the  decree,  making  to  the  legal 
personal  representative  all  proper  allowances  not  only 
for  the  mere  expenses  of  the  estate  in  receiving,  the 
rents,  but  also  for  any  chariti&ble  purposes,  though  not 
distinctly  within  the  words  of  the  original  charitable 
foundation. 
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HUMBLE  V.  HUMBLE.  March  20. 

TN  this  case,  a  question  was  raised,  whether,  in  paying  A  purchaser 

his  purchase  money  and  interest  into  Court,  the  cha8c?mone3%" 
purchaser  was  entitled  to  deduct  the  amount  of  the  ^ith  interest, 
income  tax  on  the  interest  under  the  102nd  section  (a),  is  not  to  de- 

which  is  to  the  following  effect :  —  ^"^^  ^«  '°- 

^  come  tax 


'^  And  be  it  enacted,  that  upon  all  annuities,  yearly 
interest  of  money,  or  other  annual  payments,  &c.  either 
as  a  charge  on  any  property"  &c.  ''or  as  a  personal 
debt  or  obligation  by  virtue  of  any  contract,  or  whether 
the  same  shall  be  received  and  payable  half-yearly,  or 
at  any  shorter  or  more  distant  periods,  there  shall  be 
charged  for  every  20«.  of  the  annual  amount  thereof 
the  sum  of  7(/.*'  &c.  &c.,  ''  and  the  'person  so  liable  to 
make  such  annual  payment,**  &a  ''  shall  be  authorised 
to  deduct  out  of  such  annual  payment  at  the  rate  of 
Id.  for  every  20s.  of  the  amount  thereof,  and  the 
person  to  whom  such  payment  liable  to  deduction  is  to 
be  made  shall  allow  such  deduction." 

Mr.  Spenee^  Mr.  Teed^  and  Mr.  lUddett,  appeared  for 
different  parties. 

Holroyd  v.  Wyatt  (4)  was  cited. 

The  Master  of  the  Bolls  decided  against  the  de« 
duction. 

(a)  5  &  6  Vict.  c.  35.  984. ;  Dinning  v.  Henderson^  19 

(*)  \  De  G.iS.  125. ;  and      L.  J.  (a,)  273. 
see  Dawstm  v.  Dauwrn,  11  Jur. 


payable  on 
the  interest. 
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Marek2l. 

Though  a 
Phnntifl^  can- 
not compel  a 
Defendant  to 
nake  a  dis- 
corery  of  hit 
returns  for 
income  tax, 
ftill  a  ftate- 
ment  (as  eri- 
dence  of  a 
misrepresent* 
ation  of  the 
value  of  his 
business)  that 
he  made  such 
returns,  is  not 
impertinent. 


MITCHELL  V.  KOECKER 

^l^riE  supplemental  bill  in  this  case  sought  a  dis- 
'^  covery  of  the  returns  made  by  the  Defendant  to 
the  Commissioners  of  property  tax.  The  Plaintiff's 
object  being  to  shew  that  the  Defendant  had  repre- 
sented the  profits  of  his  business  to  be  less  than  what  he 
had  stated  to  the  Pliuntiff  on  purchasing  it  On  a  former 
occasion,  a  demurrer  to  the  discovery  sought  by  this  bill 
was  allowed  (a) ;  but  the  Court  gave  liberty  to  amend 
the  bill 

The  Plaintiff  amended  his  bill  by  striking  out  the 
interrogatories,  but  retaining  the  statements  as  to  the 
Defendant's  return  of  his  income  to  the  Commissioners. 
The  Defendant  took  exceptions  to  these  statements  for 
impertinence,  which  the  Master  overruled,  and  the  De- 
fendant then  took  exceptions  to  the  Master's  report, 
which  now  came  on  for  argument. 

Mr.  fVriffMf  for  the  Defendant,  in  support  of  the 
exceptions. 

It  is  contrary  to  the  policy  of  the  act  (i),  to  allow  a 
disclosure  of  the  returns  of  a  person's  income.  The 
Court  would  not  receive  evidence  on  the  subject,  and 
the  statement  is  therefore  impertinent,  and  ought  not 
to  remain  on  the  record ;  for  '^  non  debet  aUigari  quod 
probatum  non  reUvat^  Read  v.  Hambey{cy  The 
Court  said  on  the  demurrer  (a),  that  if  evidence  were 
produced  of  these  facts  at  the  hearing  it  would  not  be 
received. 

{The 

(fl)  1 1  Beav.  380.  (c)  1 CA.  Ca.  44. 

\b)  5&6Fic/.c.S5. 


KOBCKBR 
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[The  Masteb  of  the  Rolls.    I  decided  that  the  1849. 

Plaintiff  waa  not  entitled  ,to  the  discovery  of  these  ^^"^^'^ 

matters  from  the  Defendant,  and  not  that  he  was  not  «. 
at  liberty  to  prove  the  fact  aliunde,'] 

That  would  be  impossible,  since  it  could  only  be 
proved  by  unlawful  means^  through  the  wrongful  dis- 
closure of  a  clerk,  collector  or  commissioner,  contrary  to 
his  plain  duty. 

[The  Masteb  of  the  Rolls.  The  Plaintiff  might 
produce  some  evidence,  but  whether  it  would  be  re- 
ceivable is  not  now  to  be  determined] 

Mr.  Turner  and  Mr.  J.  Anderson,  contra.  The  De- 
fendant has  confused  two  distinct  things :  —  the  right 
to  discovery,  and  the  right  of  alleging  material  facts  to 
be  proved,  if  possible,  at  the  hearing.  It  was  decided, 
on  the  demurrer,  that  the  Plaintiff  had  no  right  to  the 
discovery  from  the  Defendant,  an4  nothing  more.  It  is 
possible  that  some  legitimate  evidence  may  be  produced 
of  the  facts  alleged.  In  The  King  v.  Clarke  (a),  the 
declarations  of  a  Defendant  to  Commissioners  as  to  his 
income  were  received  in  evidence  to  prove  that  he  was 
disqualified  to  kill  game. 

Mr.  Wrightj  in  reply. 

Tlie  Master  oftl^e  Rolls  overruled  the  exceptions, 
and,  upon  the  application  of  the  Defendant,  gave  him 
further  time  to  answer. 

(a)  8  Term  Rep.  220. 
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March  30. 


LOSCOMBE  t^.  WINTRINGHAM. 


SIR  CLIFTON  WINTRINGHAM,  on  the  mar- 
riage  of  Mr.  and  Mi-s.  aijtan   fVheat,  in  1787, 
executed  a  bond  to  trustees,  to  secure  the  pajment,  on 
^flS^'and  *^®  ^^^^  ^^  ^^^  survivor  of  himself  and  Lady  fTtn^ 
wife,  on  cer-     tringham,  of  16,000i     The  sum  was  to  be  held  on  trust 
for  Mr.  and  Mrs.  Clifton  Wheat,  for  their  respective 
lives,  and  subject  to  certain  trusts  for  their  children 


A,  B.  bound 
himself  to  pay 
16,000/.  on 
the  death  of 
the  survivor 


tain  trusts, 
under  which, 
on  a  contin- 
gency, the  /    1  .  ,  1       /*.     N    .  1 
amount  was  to  (which  never  took  enect)^  in  trust  to  pay  the  same  to 

^iT^lV^  b"  ^^^  CUfion  Wintringham,  his  executors  &c. 

his  will,  gave 
the  16,000/., 
if  it  should 
revert,  to 
trustees,  on 
trust  to  pay 
thereout 
14,000/.  to 
C  and  three 
legacies  of 
500/.  each  to 
charities,  and 
'*  the  remain- 
ing sum  of 
500/."  to  the 
Foundling 
Hospital.  His 
wife  survived 
him  nine 
years,  and 
the  sum  of 
16,000/.  was 
invested  in 
25,702/.  3  per 
cents.     In 


Sir  Clifton  Winiringham,  by  his  will,  after  disposing 
of  his  residuary  estate,  referred  to  the  bond  thus  given 
by  him ;  and  he  directed,  in  case  '^  the  sum  of  money 
in  bond  as  aforesaid,  or  any  part  thereof,  should  revert 
into  the  residuum  of  his  estate,  at  any  time,  pursuant 
to  the  several  limitations  expressed  in  the  sud  marriage 
settlement,^  then  he  gave  the  same  trustees  the  sud 
sum  of  16,000/.,  on  trust  to  pay,  or  cause  to  be  pwd 
"thereout,  the  sum  of  14,000/.  of  lawful  money  of 
Great  Britain,  unto  Clifton  Loscombe,  and  the  heirs 
male  of  his  body  "  &c. ;  "  and  with  respect  to  the  sum 
of  1000/.,  part  of  the  said  sum  of  16,000/.,  he  be- 
queathed 500iL  to  the  Marine  Society,  and  500L  to  the 
Society  for  the  increase  and  encouragement  of  good 
servants.  And  with  respect  to  the  further  sum  of 
1848,  the  con-  500/.,  part  of  the  said  sum  of  16,000/.,"  he  gave  the 
uenS*^  when"    ^™®  *^  Magdalen  Hospital;  and  he  proceeded :  "  I  give 

the  fund  re-      and  bequeath  the  remaining  sum  of  fiOO/.,  part  of  the 
verted,  and  n  •  j 

amounted  to  aforesaid 

considerably  more  than  16,000/.    Held,  that  the  legatees  were  entitled  to  money 
legacies  only,  and  not  to  the  whole  fund. 
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aforesaid  sum  of  16,000/.,  to  the  governors  &a  of  the 
Foundling  HotpUaV^ 

Sir  Clifton  Wintrifigham  died  in  1794,  and  Lady 
Winiringham  in  1805.  In  1807,  25,7022.  3  per  cents., 
the  then  value  of  1 6,000 Jl  sterling,  was  set  apart  by  the 
Court,  and  carried  to  a  separate  account,  to  answer  the 
debt  due  on  bond.  The  income  was  paid  to  Mrs.  Wheats 
the  surviving  tenant  for  life ;  and  she  having  died  in 
November  1848,  this  sum  of  stock  "  reverted  "  to  the 
estate  of  Sir  Clifton  Wintrinffham,  and  became  subject 
to  the  disposition  contained  in  his  will. 

A  petition  was  now  presented  by  Clifton  Loscombe^ 
praying  payment  to  him  of  fourteen-sixteenths  of  the 
25,702/.  3  per  cents.,  and  of  the  remuning  two-six- 
teenths to  the  several  charities. 
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The  question  was,  whether  the  legatees  were  entitled 
to  16,00021  sterling,  or  to  the  whole  fund,  which  in 
value  was  considerably  more. 

Mr.  Boupett,  in  support  of  the  petition.  The  effect  of 
the  will  is  to  give  the  whole  produce  of  the  bond  and  its 
fruit.  The  testator  deals  with  the  whole  in  portions, 
and  expressly  gives  the  last  600/.  as  *'  the  remaining 
sum,"  contemplating,  therefore,  the  disposal  of  the  whole. 
The  case  is  similar  to  dispositions  of  policies,  which 
carry  with  them  any  bonus.     Parhes  v.  Bott  (a). 

Mr.  Turner  and  Mr.  Baggallayy  for  the  charities. 
That  this  is  a  gift  of  the  whole  fund,  and  of  the  pro- 
duce of  it,  is  evident  from  the  use  of  the  words  "  re- 
maining sum  of  500/."  The  legatees, take  the  whole 
amount  of  stock  between  them,  in  the  relative  propor- 
tions 

(a)  0  Simons,  388. ;  and  see  Courtney  ▼.  Ferren^  1  Smons,  137. 
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tionfi  of  the  stuns  named.  The  investment  was  made 
at  their  risk^  and,  if  the  funds  had  fallen,  they  must 
have  borne  the  loss ;  conversely,  they  must  be  entitled 
to  any  benefit  arising  from  the  investment 

[The  Master  of  the  Rolls.  Did  the  testator 
direct  the  investment?]  No:  that  was  provided  for 
by  the  settlement,  to  which  he  was  a  party.  In  Paye 
V.  LeapingweU{a)^  the  testator  directed  an  estate  to  be 
sold,  but  not  for  less  than  10,000il ;  he  gave  legacies 
out  of  the  monies  amounting  to  780021,  and  "  the  over- 
plus monies  "  to  A.  B.  The  estate  was  sold  for  less  than 
7000/.,  and  it  was  held  that  all,  including  A*  B.,  who 
was  held  entitled  to  his  share,  abated  in  proportion. 

The  testator  intended  to  dispose  of  the  whole,  for  he 
knew  that  a  long  interval  must  elapse  before  the  hap- 
pening of  the  contingency  on  which  it  was  to  **  revert," 
during  which  an  investment  was  necessary,  which  would 
subject  the  fund  to  possible  variations  in  value. 

Harvey  v.  Coohe  (b)  was  also  cited« 

Mr.  Calvert,  cantri,  was  not  called  on  by  the  Court. 

The  Master  of  the  Rolls. 

The  claim  is  made  not  upon  the  construction  of 
the  settlement,  or  on  the  rights  under  it ;  not  under 
any  investment  of  the  testator  himself,  nor  in  conse- 
quence of  this  sum  being  severed  by  the  act  of  this 
Court,  and  appropriated  to  the  payment  of  these 
legacies,  which  would  have  been  of  the  utmost  import- 
ance :  but  the  claim  is  founded  on  the  construction  of 
the  testator's  will.  It  is  said,  that  at  the  time  the  will 
was  made,  and  at  the  death  of  the  testator,  it  was  his 

clear 
(a)  18  Vci.  463.  (0  4  Ruts.  34. 
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dear  inteBtion  to  dispose  of  the  whole  investment.  I  can       1849. 
neither  discover  a  dear  intention,  nor  a  glimpse  of  any 
such  intention. 

The  testator  became  a  debtor  for  the  sum  of  16,000/., 
which  was  to  be  dealt  with  according  to  the  trusts  of 
the  settlement.  It  was  to  be  invested  when  raised,  but 
it  was  not  raised  in  his  lifetime:  it  remained  a  debt 
due  from  the  testator  at  his  death ;  and  whether  it  coulc| 
be  applied  in  the  manner  directed  by  his  will,  depended 
on  a  contingency  which  did  not  cease  until  November 
1848. 

The  testator,  at  ihe  time  of  making  his  will,  knowing 
tins  was  a  debt  due  from  him,  takes  notice  of  it  as 
such,  and  of  the  contingency  on  which  he  would  become 
owner;  and  in  that  event,  he  contemplated  becoming 
owner  of  a  sum  of  money  charged  on  his  estate,  and 
which  would  be  a  debt  due  from  him  at  his  death.  I 
am  surprised  that  a  man's  debt  is  to  be  treated  as  an 
investment:  I  can  find  nothing  of  the  kind;  I  con- 
sider it  as  a  debt  due  from  him,  payable  on  certain 
events.  There  being  no  investment,  no  fund  capable 
of  improvement,  and  no  appropriation  whatever,  he 
makes  this  provision :  he  gives  these  sums  of  money  to 
be  applied  in  a  particular  way,  out  of  a  particular  sum 
of  money  charged  on  his  estate.  I  cannot  make  out 
a  similarity  to  any  of  the  cases  cited:  I  think  he 
intended  these  legades  to  be  paid  in  money,  on  the 
happening  of  the  contingency,  and  that  these  sums  only 
became  payable;  consequentiy,  the  surplus  falls  into 
the  residue  of  the  testator's  estate. 


NOTB.  •—  See  yorrit  v.  ffmruon,  2  Mad.  268.;  MaUhem  v. 
Maude,  \  Ruu.  4>  M.  397.  ;  Saulh  V.  FUMgeraid^  3/«r.  ^  IT.  8. ; 
Lucas  V.  Bond,  8  Keen^  136. 
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The  ATTORNET^ENERAL  r.  BEES. 


BY  this  information,  the  Crown  claimed,  by  royal 
prerogative,  the  eoil  and  mines  under  the  sea  shore 
of  an  estuary,  or  arm  of  the  sea,  called  the  Bury  River, 
in  Camutrthemkire.  It  allied  that  the  Defendants 
had  worked  the  coal  mines  under  such  shore,  by  means 
of  a  shaft  in  the  adjoining  lands. 

The  information  prayed  a  declaration  of  the  rights  of 

the   Crown :  —  that  the  boundaries  might  be  distin- 

^^oiMin-  gtiished,  and  that  the  Defendants  might  account  for 

varying  an 
antecedent 
which  alters 
the  meaning 
iiCsuch  stat^ 
iiient,  the 
Piaintiffis 
not  entitled 
to  a  new 
EJiswer  to 
such  inters 
FQgitory,  UD- 
lera  he  ape- 


If  a  Defendant 
pats  in  an 
answer  to  an 
intqrropatory, 
which  IS  ac- 
<]uiesced  in 
b_v  the  Plain- 
tiif,  and  the 
bill  is  after- 
wards 
amended* 
leaving  the 
interrogatory 
and  the  cor- 
responding 


the  coal  improperly  taken* 


The  sixth  interrogatory  required  the  Defendants  to 
set  forth,  according  to  their  "knowledge,  remembrance, 
information,  and  belief,  whether  they  had  not,  by" 
means  of  the  pit  or  shaft  sunk  in  the  land  of  the 
Defendant  WilKam  Chambers,  or  by  means  of  some 
other  and  what  shaft  or  pit  &c.,  lately  and  when  first, 
opened  and  worked  veins  or  seams  of  coal  and  culm,  or 
h^  but?D^  one  of  them,  lying  under  the  said  sea  share  belonging  to 
firndantwho  Her  Majesty,  and  whether  they  had  not  raised  and 
fhe  new"  ^  ^"8  "P  ^^  <>r  *ome  and  what  quantities  of  coal  or 
meaning  of  culm,  &om  parts  of  the  said  veins  or  seams  which  lay 
the  statement  ^ 

by  professing  *^**w. 

U*  answer  it,  mast  do  so  fully. 

An  answer  may  be  verbally  fall,  but  technically  insui&cient,  at  where  a  De- 
fendant sets  up  his  ignorance  of  fiicts  as  to  which  he  has  plunly  the  means  of  ob- 
LLinlng  the  information  required. 

The  answer  of  persons  engaged  in  working  a  coal  mine  which  stated,  that  they 
rould  not,  as  to  their  belief  or  otherwise,  set  forth  the  mode  of  working,  held  in- 
sufficient ;  the  Court  assuming  that  they  must  have  workmen  under  their  control 
from  whom  such  informaUon  might  be  derived,  and  which  the  Defendants  were 
tiound  to  afford. 


CASES  IN  CHANCEBY.  61 

under  the  said  sea  share  between  high  and  low  water        1849. 
mark,  and  sold  or  disposed  of  the  same  for  yarious  large, 
or  some  and  whatj  sums  of  money^  or  how  otherwise. 

The  seven  Defendants  put  in  an  answer,  whereby, 
in  answer  to  the  sizdi  interrogatory,  they  said,  they  did 
not  know,  and  could  not  set  forth  as  to  their  informa- 
tion, belief  or  otherwise,  whether  those  Defendants  had, 
«  by  means  of  the  pit "  &c.  &c«  (following  llie  terms  of 
the  interrogatory.) 

No  exceptions  were  taken  to  this  answer.  The  in- 
formation was  afterwards  amended,  and  the  extent  of 
the  title  of  the  Crown  to  the  sea  shore  was  changed,  and 
the  meaning  of  the  expression  '^  the  said  sea  shore  *'  was 
varied.  The  sixth  interrogatory  was  left  unaltered,  and 
the  seventh  interrogatory  was  struck  out  and  replaced 
by  another,  which,  amongst  other  things,  asked  as  fol- 
lows :  —  '^  whether  it  is  not  true,  that  even  now,  a 
considerable  portion  of  such  workings  lies  under  the 
sea  shore,  which  is  to  the  seaward  of  the  present  high 
water  mark  at  ordinary  neap  tides." 

To  the  6th  and  7th  interrogatories  in  the  amended  bill 
the  Defendants  answered  as  follows :  — 

And  Defendants  do  not  know,  and  cannot  set  forthi 
as  to  their  belief  or  otherwise^  whether  or  not  Defend- 
ants (who  are  members  or  partners  of  the  Fool  Colliery 
Company)  have,  by  means  of  the  pit  or  shaft  sunk  on 
the  land  of  the  Defendant  William  Chambers^  or  by 
means  of  any  other  shaft  or  pit "  &c^  '^  lately,  or  at 
any  time  first,  opened  and  worked  the  veins  or  seams 
of  coal  and  culm,  or  any  or  either  of  them,  allied  in 
said  information  to  be  lying  under  the  sea  shore,  in 
said  infonnatioii  ttated  to  belong  to  Her  Migesty;  or 

E  2  save 
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1849.  save  as  herein  appean,  whether  or  not  they  have  nused 
and  dug  up  huge,  or  some  and  what,  quantities  of  ooal 
and  cubn  from  such  parts  of  the  veins  or  seams  which 
are  in  said  information  stated  to  lie  under  the  sea 
shore  between  high  and  low  water  mark,  or  sold  or  dis- 
posed of  the  same  for  yarious  large,  or  some  and  what, 
sums  of  money,  or  how  otherwise. 

«  And  these  Defendants  say,  they  do  not  know  and 
cannot  set  forth,  as  to  their  belief  or  otherwise,  whether 
or  not  it  is  also  true,  that  even  now,  a  considerable 
portion  of  such  workings  as  are  alleged  in  the  informa- 
tion to  be  carried  on,  lies  under  the  sea  shore  which  is 
to  the  seaward  of  the  present  high  water  mark,  at 
ordinary  neap  tides." 

The  Attomey-Generalf  insisting  that  these  two  in- 
terrogatories had  not  been  answered,  took  exceptions  to 
the  answer;  and  the  Master  having  over-ruled  them, 
the  case  was  brought  before  the  Court,  upon  appeal 
from  his  judgment. 

Sir  J.  RomiUy  (Solicitor-G-eneral),  Mr.  Turner,  and 
Mr.  Mdukf  in  support  of  the  exceptions,  argued,  that 
the  answer  was  insufficient ;  for  the  Defendants,  who 
had  the  power  of  obtaining  the  information  sought,  could 
not  be  allowed  to  escape  the  obligation  of  giving  a  dis- 
covery, by  the  mere  statement  that  they  were  ignorant 
That  they  were  bound  to  obtain  from  their  servants  and 
workmen,  who  were  under  their  control,  the  informa- 
tion asked,  and  to  answer  upon  *' their  information,  as 
well  as  on  their  knowledge  and  belief."  Earl  of  Glen" 
gall  V.  Frazer{a)  and  Taylor  v.  Rundell(b)  were  cited. 

Mr. 

(a)  2  Hare,  101.  Ph.  104.;   1  PhUUps,  822.;  and 

(6)  11  Simons,  391. ;   CV.  4*      1  I^  *  C.  (C.  C.)  128. 
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Mr.  Malins  and  Mr.  RenshaWf  for  the  Defendants, 
aigued,  that  the  Informant,  having  taken  no  exception 
to  the  first  answer  as  to  the  sixth  interrogatory,  conld 
not  now  object  to  the  sufficiency  of  the  answer  to  it, 
Ovey  y.  Leighton  (a),  in  which  case,  it  was  held,  that  a 
Phdntiff  having  waived  an  objection  to  the  insufficiency 
of  the  answer  to  the  orig^al  bill,  could  not  recur  to  it 
on  the  answer  to  the  amended  bilL 

That  the  Defendants,  who  had  pledged  their  oaths  to 
their  ignorance  of  the  facts  interrogated,  had  sufficiently 
answered  the  bill,  and,  that  not  being  expressly  required 
so  to  do  by  the  bill,  they  were  not  bound  to  seek  in* 
formation  from  other  sources  equally  open  to  the  In- 
formant. That  the  answer  on  knowledge  and  belief 
included  all  knowledge  on  information;  and  that  in 
practice,  this  form  was  universally  adopted  in  answer- 
ing  bills. 

Sir  John  RondUy  in  reply.  This  case  differs  from 
(hey  V.  Leighton,  because  the  antecedent  referred  to  in 
the  sixth  interrogatory  has  been  changed  by  the  amend- 
ment ;  and  here  the  Defendants  have  acquiesced  in  the 
new  meaning. 

7%e  Mastsb  oftlie  Rolls. 

With  regard  to  the  first  exception,  the  principle  on 
which  it  must  be  decided  is  this : — If  a  Plaintiff  makes 
a  certain  statement  in  his  original  bill,  and  founds  an 
interrogatory  on  it,  which  is  answered  by  the  Defend  • 
ant,  and  the  answer  is  acquiesced  in. and  submitted  to 
by  the  Plaintiff,  and  afterwards,  the  Plaintiff,  by 
amendment,  changes  the  antecedents  or  facts  on  which 
the  statement  and  question  are  founded,  I  am  of  opinion 

that 
(a)  2  i^Mi.  ^  Si.  234. 
E  3 
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that  the  fmswer  to  that  interrogatory,  having  been 
acquieeoed  in  by  the  Plaintiff,  must  afterwards  be  held 
to  be  sufficient  An  interrogatory  must  be  founded 
upon  a  preceding  statement  or  allegation,  which  gene- 
rally or  very  often  depends  on  something  antecedent 
If  the  antecedent  be  changed  ever  so  much,  I  appre- 
hend that  if  the  statement  and  the  interrogatory  renuun 
unchanged,  the  former  answer  put  in  to  it  and  acquieeoed 
in  by  the  Pliuntiff  must  be  taken  to  be  sufficient 


But  although  a  Plaintiff  is  not,  undei^  such  circum- 
stances, entitled  to  have  a  new  answer  to  the  old  inter- 
rogatory, unless  he  specially  intimates  to  the  Defendant 
in  the  amended  bill  that  he  requires  a  new  answer,  as 
might  have  been  very  easily  done  in  this  case,  yet  if 
the  Defendant,  on  his  part,  acquiesces  in  the  new  mean- 
ing of  the  relative  expression  contained  in  the  statement 
and  interrogatory,  and  admits  himsdf  under  the  obli- 
gation of  putting  in  a  new  answer  to  it,  and  does  so 
accordingly,  you  must  take  the  matter  altogether,  and 
as  if  there  had  been  no  acquiescence  on  the  part  of  the 
Pkintiff  in  the  sufficiency,  the  Defendant  himself  not 
relying  on  it 


The  question  then  comes  to  this :  whether  the  cir- 
cumstances of  this  case  are  such,  as  to  induce  the  Court 
to  say,  that  the  answer,  though  verbally  a  full  and  suffi- 
cient answer,  is  really  and  technically  so.  I  do  not  find 
that  these  Defendants  say  that  they  have  been  unable  to 
get  information  from  their  workmen.  They  are  required 
to  answer  ^^as  to  their  knowledge,  remembrance,  in- 
formation^  and  beliefi**  yet  they  content  themselves  with 
saying,  that  they  do  not  know,  and  cannot  set  forth  as 
to  their  belief,  or  otherwise,  &c.  &c  I  quite  agree  with 
Mr.  MaUns  as  to  the  ordinary  effect  of  the  words  "  be- 
lief or  otherwise ;  ''yet  it  is  singulari  that  in  a  case  where 

the 
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the  knowledge  must  naturally  be  derived  fiom  the     ^  1849, 
persons  employed  by  them^  the  Defendants  have  thought    attobhby- 
fit  to  omit  the  expression  **  information.^     I  do  not      General 
recollect  any  case  exactly  like  this ;  but  one  might  very  .      j^bbs. 
well  conceive  many  cases,  in  which  the  Court  would  not 
be  satisfied  with  such  an  answer/where^  though  it  might 
be  perfectly  true  that  the  Defendants  were  ignorant  of 
the  facte,  yet  that  they  must,  of  necessity,  have  the  in- 
formation within  their  reach,  and  had  only  to  ask  for  it. 

These  gentlemen  are  engaged  in  working  a  coal  mine 
of  considerable  extent  They  must,  of  necessity  (I  do 
not  think  the  matter  resto  on  conjecture),  have  work- 
men and  other  persons  in  their  employ  engaged  in 
carrying  on  these  works,  and  under  their  influence 
and  control,  from  whom  eveiy  information  respecting.: 
the  coal  working  might  be  obtained.  The  question  then 
really  is,  whether,  in  such  a  case  as  this,  it  is  necessary 
that  the  means  of  obtaining  the  information  should  be 
indicated  by  the  answer,  as  was  the  case  in  both  the 
authorities  cited;  or  whether  the  means  of  ixiformaticm 
must  not,  necessarily,  be  presumed  to  be  within  the 
knowledge  of  the  Defendante?  I  think  that  this  is  a 
matter  of  dear  presumption,  for  every  pum  of  ordinary 
understanding  must  know,  that  there  must  be  persons 
from  whom  the  information  required  might  have  been 
derived.  I  must  presmne  that  this  mine  is  conducted 
in  the  ordinary  way  in  which  mines  are  conducted  j  and 
I  cannot  divest  myself  of  the  belief  that  these  gentle- 
men have  workmen  and  agente  from  whom  they  might, 
without  difficulty,  have  got  the  information  required. 

For  these  reasons  I  think  I  must  hold  that  these  ex- 
ceptions ought  to  be  allowed. 


^4 
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Dtc. 


In  re  CAWTHORNR 


Where  an 
executor  payi 
•  legacy  into 
Court,  under 
theTruatee 
Indemnity 
Act  (10  k 
llKie^.e.96.) 
hitcoataof 
paying  it  in 
are  to  be 
borne  by  the 
estate;  but 
those  of 

Kying  it  out 
,  thekgatee. 


T||TIS.  CA  WTHORNE  bequeathed  a  sam  of  lOOOi 
^^  to  trustees^  for  the  separate  use  of  Mrs.  Harwood 
for  life,  with  remainder  to  her  children.  The  testatrix 
died  in  1838,  and  the  legatee  encumbered  her  interest 
to  several  persons. 

In  July  1848,  Vesey  T.  Datoson,  the  sole  executor, 
pud  the  l^acy  into  Court,  under  the  Trustee  Indemnity 
Act,  10  &  11  Vict  c.  96.  A  petition  was  now  presented 
hj  Mrs.  Hare,  an  incumbrancer,  for  the  investment  of 
the  fund,  and  an  order  for  payment  of  the  dividends. 


Mr.  Beakfin  support  of  the  petition. 

Mr.  Greene,  Mr.  7\imer,  and  Mr.  Thanuu  Parker, 
junior,  for  the  Respondents. 

7%e  Masteb  of  the  Rolls  sud,  that  the  executor 
having  piud  the  money  into  Court  was  bound  to  attend 
and  assist  the  Court  in  its  distribution ;  that  he  was 
entitled  to  his  costs  of  this  application,  as  between  so- 
licitor and  client,  out  of  the  fund ;  but  that  the  costs  of 
paying  the  money  into  Court  must  be  borne  by  the  tes- 
tatrix's estate,  (a). 


(a)  Reg.  Lib.  I8i8  A.  fo.  1047. 
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The  ATTORNEY-GENEBAL  v.  PILGBIM.        jd^  ^^ 

TN  1521,  a  freehold  garden  in  Norwich,  containbg  Ijcascof 
-^  about  half  an  acre,  was  devised  to  charitable  uses  for  for  999  yws, 

the  benefit  of  the  parish  of  SL  Andrew's.  !"^ij«^  to  * 

^  fixed  rent  of  j 

10/.  and  a 

By  an  indenture  dated  in  1699,  certain  parties,  de-  ^J^^^^ 
scribed  as  trustees  on  behalf  of  the  parish  and  the  in  building, 
churchwardens,  "  by  and  with  the  consent  and  appro-  i^^,Ja«"^ 
bation  of  the  parishioners  of  the  said  parish,  in  con-  sn  allowance 
sideration  that  John  Copping  had  undertaken  to  lay  out  j^g  refused.  * 
the  sum  of  SOOL  in  building  upon  the  said  premises,"     .^^  ^^en- 
and  in  consideration  of  the  yearly  rent  thereby  reserved,  charity  pro- 
demised  "  all  that  their  orchard  and  garden  ground,  with  P*!??  ?*^  ^®, 
the  houses,  edifices,  and  buildings  thereupon  built"  &c  ontii  of  proof ' 
for  tiie  term  of  1000  years,  at  the  yearly  rent  of  lOi,  Jj^^J^**^® 
<<  for  the  use,  benefit,  and  sustentation  of  the  said  par 
rish."     Copping  thereby  covenanted  to  build  a  house  or 
houses  upon  the  said  premises,  and  expend  about  such 
buUdmg  300/.,  and  keep  the  same  in  repair  during  the 
term. 

The  property  had  previously  been  let  for  82,  per 
annum. 

.  By  mesne  assignments,  the  lease  became,  in  1810, 
vested  in  Bobberds,  who  sold  the  premises  in  different 
portions.  He  sold  a  part  to  Smith  for  the  residue 
of  the  term,  fixing  and  reserving  1/.  as  the  appor^ 
tioned  part  of  the  ground  rent  on  the  sud  premises. 
In  1830,  Smithy  in  consideration  of  200/.,  assigned 
this  part  of  the  premises  to  the  Defendant  Pilgrim  for 

the 
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the  residue  of  the  term  of  1000  years,  subject  to  the 
apportioned  rent  o(lL  ^ 

This  information^  insisting  that  the  lease  of  1699  was 
improvident,  prayed  that  it  might  be  set  aside  as  agunst 
the  Defendants.  The  information  stated,  that  '^  within 
a  few  years,  various  messuages  and  buildings  had  been 
erected  "  on  the  charity  estates,  and  it  allied,  that  the 
whole  property  was  now  worth  nearly  200L  a  year; 
but  this  fact  was  not  proved. 

The  portion  of  the  property  possessed  by  Pilgrim 
consisted  of  a  pawnbroker's  shop,  let  at  a  gross  rent  of 
8/.  8«.,  but  producing  6^  clear  on  an  average. 

The  value  of  the  whole  property,  supposing  it  not  to 
be  built  on,  and  let  as  a  garden  ground,  was  proved  to 
be  from  82.  to  92.  a  year. 

By  his  answer.  Pilgrim  said  he  purchased  the  lease 
bond  fde^  and  with  no  other  knowledge,  belief,  or  sus- 
picion that  the  said  premises  were  part  of  the  charity 
estate,  than  what  was  disclosed  by  the  statement  of  the 
deed  of  1699,  in  the  abstract  of  title  thereto  delivered 
to  him. 


'.  Mr.  Turner  and  Mr,  RogerSy  in  support  of  the  in- 
formation. The  lease  of  1699  being  for  a  termof  999 
years  is  invalid;  Attorney-General  y.  Green. {a)  Such 
a  lease  amounts  to  an  alienation  of  the  property ;  ^^- 
tomey- General  v.  Backhouse  (b);  and  it  is  incumbent 
on  those  who  attempt  to  support  such  a  transaction,  to 
shew  that  it  was  beneficial  to  the  charity;  Attorneys 

General 


(fl)  6  Vet,  p.  i52. 


(A)  17  Fw.  p.  891. 
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^fen^ral  v.  Brettingham.  (a)  The  Defendant  must  be 
keld  to  have  notice  of  the  facts  appearing  upon  the 
leaee  irhich  he  purdhaBed,  and  which  shew  its  invalidity: 
Atiamty-Creneral  v.  PargeUr*  (i) 

Mr.  BaggaUay  for  the  churchwardens  and  trustees. 


1849. 


.  Attorkbt- 

OSNBEAL 

V. 

PaoBin. 


Mr.  RoupeU  and  Mr.  Elmsley^  for  Pilgrim.    First, 
notice  of  a  lease  being  a  lease  of  charity  property  does 
not  carry  with  it  notice  of  its  invalidity.     Secondly, 
^  lease  of  charity  property  will  not  be  set  aside  as  of 
^^irae,  merely  on  account  of  the  extent  of  the  term 
\^Tited,  and  there  is  no  positive  rule  against  alien- 
ation: Attomey-Creneral  v.  Warren,  (c)    In  the  case  of 
The  Attarney-'General  v.   Hungerford  {d)^  a  lease  of 
charitj  lands  renewable  for  ever,  at  a  fixed  rent,  was 
aapported  by  the  House  of  Lords.     So  in   The  At- 
tomeif-General  v.  The  South  Sea  Company  (e),  a  lease 
of  charity  property  for  999  years  was  upheld  by  this 
Coart,  the  arrangement  appearing  free   from  fraud, 
uid  for  the  benefit  of  the  charity.     Here  the  value  of 
the  land  itself  has  not  increased;  but  the  increase  is 
attributable  to  the  outlay  made  on  the  faith  of  the 
lease.    Thirdly,  upon  the  face  of  this  lease,  it  ap- 
pears to  have  been  granted,  on  full  consideration^  by 
the  churchwardens,  with  the  authority  of  the  parish^ 
ioners,  who  were  the  parties  entitled  to  the  benefit  of 
it,  and  therefore  it   ought  not  to  be  set  aside  after 
such  concurrence  and  long  subsequent  acquiescence. 
Sir  John  Leachj  in  a  case  somewhat  similar,  observed, 
it  is  not "  the  office  of  a  court  of  equity,  at  the  distance 
of  more  than  two  centuries,  to  undo  an  arrangement 

which 


(a)  3  ^€91;.  p.  95. 
(i)  ^Beacn  150. 
(c)  25imro.291. 


((0  2  a  ^  Fin.  357. 
BUgh^  437. 
(e)  4  Beav.  453. 


and  8 
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which  was  perfectly  fair  at  the  time  between  the  con- 
tracting parties,  and  was  sanctioned  with  the  full  i4>- 
probalion  of  the  executor  of  the  founder,  and  has  become 
unequal  only  fix>m  accidents  arising  out  of  the  course  of 
time:'*  Attamey-General  v.  Pembroke  Hall  {a) 

Mr.  Rogers^  in  reply,  cited  SugdetCs  House  of  Lords^ 
635.,  Attorney-General  v.  FoordQi),  The  Church- 
wardens ofDeptford  v.  Sketchley  (c),  and  59  G.  3.  c.  12. 
J.  17. 


The  Master  of  the  Bolls. 

Having  regard  to  the  case  of  The  Attamey^General 
y.   Green  (d),  and  to  the   subsequent  cases,  I  think 


that  this  lease  cannot  be  maintained.  It  is  a  lease  of 
charity  land  for  999  years,  at  a  fixed  rent  of  lOiL,  with 
a  covenant  to  lay  out  300/.  in  building.  That  is  reaUy 
all  there  is  in  this  case. 


The  law,  as  at  present  understood,  allows  the 
alienation  of  charity  land,  if  made  under  circtunstanoes 
which  shew  that  it  is  fairly  made,  and  for  the  benefit 
of  the  charity.  I  cannot  say  that  this  case,  on  the 
face  of  it,  is  conclusive,  but  in  the  absence  of  any 
evidence  from  the  party  called  upon  to  miuntain  the 
lease,  I  think  that  the  conclusion  to  be  drawn  from  the 
lease  itself  is  such,  as  to  justify  the  Court  in  saying,  that 
this  lease  cannot  be  maintained.  I  have  said,  during  the 
discussion,  that  there  might  be  circumstances  which 
would  fully  justify  the  alienation  of  charity  property  : 
I  acted  on  that  principle  in  the  case  of  The  At- 
torney-General  v.    TA^  South   Sea  Company  (e)y  and 

am 


(a)  2  SSm.  4*  St.  441. 

(b)  6  Bern.  288. 

(e)  SQ.B.  Rep.  394. 


(d)  6  Vet.  452. 

(e)  4  Beat.  453. 
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am  not  aware  that  that  decision  has  ever,  in  any  way> 
been  disturbecL  I  must  agun  repeati  that  the  Court 
is  ready  to  attend  to  circumstances ;  but  they  must  be 
brought  forward  by  the  party  who  seeks  to  take  ad-^ 
vantage  of  them.  If  the  Defendant  had  even  stated 
any  circumstances  which  would  have  warranted  an  in* 
quiry,  I  should  have  been  disposed,  in  a  case  like  this, 
to  have  directed  one ;  but  I  find  no  such  circumstances 
even  alleged*  It  is  the  bare  case  of  a  lease  of  charity 
knd  for  999  years  (which  amounts  to  an  alienation)  at 
a  fixed  rent  of  lOL  There  is  a  covenant  to  lay  out  SOOL, 
but  for  whose  benefit  I  profess  I  am,  at  this  moment, 
totally  unable  to  ascertain,  considering  that  this  was 
an  alienation.  I  must  therefore  conoder  this  a  bad 
lease. 


1849. 


It  is  siud,  that  the  Court  ought  to  be  influenced  by  the 
length  of  time  which  has  elapsed  since  1699.  It  would 
certainly  be  a  very  great  mistake  to  suppose,  that  this 
Court  does  not  attend  to  kpse  of  time,  during  which  a 
great  deal  of  important  evidence  must  necessarily  have 
perished.  If  there  are  indications,  not  of  themselves 
altogether  satisfactory,  whidi  tend  to  a  certain  pre- 
sumption or  conclusion,  the  Court,  after  a  great  length 
of  time,  will  give  a  greater  weight  to  those  indications 
than  it  would  in  a  modem  transaction.  But  here  there 
are  no  indications  at  all  shewing  the  validity  of  this 
transaction. 


I  should  fed  reluctant  to  dispose  of  this  case  without 
inquiry,  if  there  were  grounds  for  one ;  for  nobody  can 
feel  more  strongly  than  I  do  the  great  hardship  there 
is  on  persons,  who  having  bought  land,  and  innocentiy 
remained  in  possession  for  a  length  of  time,  are  turned 
out  of  it,  in  consequence  of  a  defect  in  the  title  which 
arose  long  aga    I  feel  greaUy  for  persons  in  that  situa- 

tiouy 


M 
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He  afterwards  recovered  at  law  in  ejectment  {a),  and  in 
an  action  of  trespass  for  the  mesne  profits,  (ft) 

In  the  meantime,  however  (18th  June,  1838),  the 
Company  had  instituted  this  suit,  which  was  attached 
to  the  yice-Chancellor  of  England^s  Court,  insisting 
that  the  Companj,  or  the  heir  of  SUdmare,  as  their 
trustee,  were  entitled  to  be  admitted  on  payment  of 
the  fine. 


In  July  1838  the  Vioe-Chanoellor  of  England  granted 
an  injunction  to  restrain  Dimes  obtaining  possession  in 
the  ejectment ;  and  that  order  was  afterwards,  on  the 
14th  of  December  1838,  confirmed  by  Lord  Cottenhanu 

The  cause  was  heard  by  the  Yice-Chancellor  of 
England  in  November  1846,  when  he  declared,  that  the 
heir  of  Skidmare  ought  to  be  admitted  as  trustee,  on 
payment  of  the  fine  and  fees  to  be  settled  by  the 
Master  (c),  and  upon  rehearing,  the  decree  was  affirmed 
by  Lord  Cattenham,  on  the  27th  o{  January  1848.  {d) 

Dimes  afterwards  discovered  that  Lord  Cottenham^ 
at  the  time  he  made  the  order  upon  appeal,  was  the 
holder  of  ninety-two  Grand  Junction  Canal  shares; 
some  in  his  own  right,  and  others  in  a  representative 
character.  Dimes,  insisting  on  the  invalidity  of  the 
decree,  made,  as  he  alleged,  by  a  Judge  mterested  in 
the  subject  matter,  gave  notice  of  motion  before  the 
Lord  Chancellor,  that  the  order  made  by  him  on  the 
petition  of  appeal  and  rehearing  of  the  Defendant  Dimes 
might  be  discharged.  That  the  Plaintifis  might  replace 
in  the  hands  of  the  Registrar  the  sum  of  202.  deposited 

by 


(a)  9Q,B.Rep.&\%. 
(6)  9Q,B.Rep.^9. 


(r)  \&SmQM,¥^. 
(d)  17 L.  J.  (Ch.)  206. 


DutMB. 
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by  the  Defendant  on  presenting  his  petition  of  lehear-       1849. 
ing,  and  repay  to  Mr.  Dimes  65L  lOs.,  the  amount  of    jjl^OaiiifD 
taxed  costs  of  the  petition  incurred  by  the  Plaintifli^     Juhctioii 
which  had  been  paid  by  Dimes.     That  the  title  of  the      Coimiimy 
petition  might  be  amended,  as  in  the  notice  of  motion 
mentionedj  and  then  that  the  petition   might  be  re- 
stored to  his  Lordship's  paper  of  rehearings  and  a{qpeala. 
And  that  proper  directions  might  be  given,  by  issuing 
a  commission  or  otherwise  as  might  be  necessary,  for  the 
hearing  and  determination  of  the  said  petition  of  re- 
hearing and  appeal  before  the  Master  of  the  Solk^ 
assisted  by  two  Judges  of  Her  Migesty's  Courts  of 
Common  Law  at  Wesiminsier. 

The  Lord  Chancellor  haying  requested  the  Master  of 
the  Bolls  to  hear  the  motion,  and  to  oonnder  what 
order  ought  to  be  made,  the  motion  was  now  brought 
on  in  this  Court 

Mr.  Daniel,  Mr.  Peacoekj  and  Mr.  Smythies,  in  sup- 
port of  the  motion.  The  order  of  the  27th  of  January 
1848  ought  to  be  discharged,  in  consequence  of  the 
pecuniary  interest  of  the  Judge  who  pronounced  it :  it 
is  void,  being  a  decision  of  a  Judge  in  favour  of  himself 
and  the  other  shareholders.  The  other  matters  men- 
tioned in  the  notice  of  motion  are  merely  conseque&tiaL 

That  a  Judge  shall  not  adjudicate  in  a  matter  in 
which  he  has  an  interest,  has  been  the  settied  kw  of 
this  country  for  centuries.  The  earliest  authority  re- 
ktes  to  the  Lord  Chancellor,  and  shews  that  a  decree 
made  by  him  between  strangers,  in  a  matter  concerning 
himself,  is  absolutely  void. 

It  is  in  RoUes  Abriifyment,  and  is  stated  as  follows: 

— ''  Si  le  Seignieur  Chancellor  fait  un  decree  enter  2 

Vol.  XIL  F  estrangen^ 
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ettmngevi^  ea  on  cboie  quo  oonoerne  luy  mesne  en  in* 
terertt  et  pmr  luy  mmuet  <^  eit  wM^  puF  ceo  que  il  ue 
poet  estre  uu  Judge  eu  io|i  cause  demetne.  H.  II  J^ 
en  Cbmcery,  enter  Sir  J.  Egtrtm  and  le  Sdgneur  de 
Durb^t  and  A>0ry  reaolve  per  le  Seigneur  Chancellor 
CeJbsandi>e<Umi^*'(a) 

Again,  in  Earl  «/*  ZVf4y'«  Com  ((),  <'  it  was  resoM 
by  the  Lord  CbanoeUor,  the  Chief  Justice  of  England, 
the  Master  of  the  BoUs»  DoJkrldgp  and  Winch  Justices, 
1.  That  the  Chamberldn  of  Che^kr^  being  sole  judge  of 
Equity,  oannot  deeree  any  thing  wherein  Imnaelf  is 
party,  for  he  cannot  be  a  judge  in  propria  eauiA  :  but 
in  such  case  where  he  is  party,  the  suit  shall  be  heard 
here  in  the  Chanofi»7  coram  dmmno  Rpgt.^ 

In  the  City  of  JUmdm  ¥«  WQod{c\  an  action  waa 
brought  in  the  Mayor's  Court  against  Wood  for  400L, 
as  a  forfeiture  for  not  serving  the  office  of  Sheri£ 
Baron  HaUeU  said  i  {d)  ^^  But  another  error  assigned  is, 
that  this  action  is  brought  by  the  Mayor  and  Com- 
monalty of  London  in  a  court  holden  before  the  Mayor 
and  Aldermen,  and  the  reoord  says,  that  the  Mayor  and 
Commonalty  of  lAmdon  came  before  that  court,  that  isi 
the  Mayor  and  Commonalty  came  before  the  Mayor  and 
Aldermen,  so  that  the  Mayor  is  both  judge  and  p^rty,  s 
thing  against  natural  justice.  And  this  I  hold  to  be 
error,  for  though  the  Mayor  be  not  sole  Plaintiff,  nor 
sole  Judge,  yet  he  is  essentially  Plaintiff  and  Judge ;  "^ 
M  an^  he  quoted  Hob.  87*,  that  an  act  of  parliament 

against 

(a)  2  RoUe^t  Abr.  tit.  Judges^  s^rreit  mq  judge  dmmaeJ'-^ 

A.  pi.  11.,  and  14  rmrrt  Ahr.  IMtleUm,  $  212. 
tit.  Judget,  A.   pi.  11.      <«£st  (b)  \2  Rep.  114. 

eocounter  reason  que  si  tort  soit  (c)   19  Modern^  669. 

fiut  A  ua  home,  que  il  de  ooq         (d)  IkH  678. 
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against  natural  equity,  as  ito  make  one  a  judge  in  his       1849. 
own  cause,  would  be  merely  void."  ttITgiu^ 

Jdnctiok 
Lord  HoU,  in  the  same  case,  observed,  on  this  point(a),       Canal 

''I  agree  where  the  city  of  London  chums  any  freedom  ^^^ 

or  franchise  to  itself,  there  none  of  London  shall  be 
judge  or  jury,  for  there  they  daim  an  interest  to  them- 
selves against  the  rest  of  mankind,''  &c  &c.  *^  But  the 
true  great  point  ia^  that  the  Court  is  held  before  the 
Mayor  and  Aldermen,  and  the  action  brought  in  the 
names  of  the  Mayor  and  Commonalty,  and  that  very 
man,  who  is  head  of  the  city,  and  without  whom  the 
dty  has  no  ability  or  cajMidty  to  sue,  Js  the  very  person 
before  whom  the  action  is  brought^  and  this  cannot  be 
by  the  rules  of  any  law  whatever,  for  it  is  against  all 
laws  that  the  same  person  should  be  party  and  judge  in 
the  same  cause ;  for  it  is  manifest  contradiction;  for  the 
party  is  he  that  is  to  complain  to  the  judge,  and  the 
judge  is  to  hear  the  party,  the  party  endeavours  to  have 
his  will,  the  judge  determines  against  the  wiQ  of  the 
party,  and  has  authority  to  enforce  him  to  obey  his 
sentence,  and  can  any  man  act  agunst  his  own  will  or 
enforce  himself  to  obey  ?  The  judge  is  agent,  the  party 
is  patient,  and  the  same  person  cannot  be  both  agent 
and  patient  in  the  same  thing;  but  it  is  the  same  thing 
to  say  that  the  same  man  may  be  patient  and  agent  in 
the  same  thing,  as  to  say,  that  he  may  be  judge  and 
party,  and  it  is  manifest  contradietion.  And  what  my 
Lord  Coke  says  in  Doctor  Bonham*s  case  in  his  8  Co.(b) 

is 

(a)  12  Modem,  0S7.  tUtqmB  mom  debet  et$e  jmieg  m 

(6)  118  a.  **  Tbecenaon  csa-  proprim  eamia,  mo  imjmm  ctf 

not  be  jodgct,  mkustcn,   snd  aliquemgu(BTtiei$ejudkem;vod 

parties ;  judges  to  giire  MDtonoe  oae  csnaot  be  judge  and  at- 

or  judgniaits  sunisten  to  snke  teniej  for  say  of  tbs  partk*. 

suBBMBs;  andpsrdes  to  kave  JDy«r,3  JP.6.  6&;  dSf.S.  1&, 

themoietjortlisfadntoie,^  a  IT.  S.  lai.  SOs^  SI  ^.4. 
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is  far  from  any  extravagancy,  for  it  is  a  very  reasons- 
able  and  true  saying,  that  if  an  act  of  parliament 
should  ordain  that  the  same  person  should  be  party  and 
judge,  or,  which  is  the  same  thing,  judge  in  lus  own 
cause,  it  would  be  a  void  act  of  parliament,  for  it  is  im- 
possible that  one  should  be  judge  and  party,  for  the  judge 
is  to  determine  between  party  and  party,  or  between  the 
government  and  the  party,  and  an  act  of  parliament  can 
do  no  wrong,  though  it  may  do  several  things  that  look 
pretty  odd." 


And  as  to  the  objection  that  the  Becorder  was  the 
judge.  Lord  Holt  added  (a) :  "  the  placita  are  virtually 
held  before  the  Mayor  and  Aldermen,  though,  in  fact, 
the  Recorder  acts  and  is  as  a  deputy,  and  the  steward  of 
a  court,  who  has  a  deputy,  cannot  sue  in  the  court  before 
his  deputy,  and  a  deputy  acts,  and  of  right  ought  to 
act,  in  the  name  of  his  principaL" 

In  Brookes  v.  The  Earl  of  Rivers  (b),  "  the  Court 
held,  that  where  a  Judge  has  an  interest,  neither  he 
nor  his  deputy  can  determine  a  cause  or  sit  in  Court; 
and  if  he  does,  a  prohibition  lies."  (c) 

In 


47  a.  &c.  And  it  appears  in  our 
books,  that  in  many  cases,  the 
common  law  will  controul  acts 
of  parliament,  and  sometimes 
adjudge  them  to  be  utterly  void; 
for  when  an  act  of  parliament  is 
against  common  right  and  rea- 
son, or  repugnant,  or  impossible 
to  be  performed,  the  common 
law  will  controul  it  and  adjudge 
such  act  to  be  void." 

118  ft.  •*  So,  if  any  act  of  par- 
liament gives  to  any  to  hold,  or 
to  have  conusans  of  all  manner 
of  pleas  arising  before  him  within 
his  manor  o[D^  yet  be  shall  hold 


no  plea  to  which  he  himself  is 
party ;  for,  as  hath  been  said, 
iniquum  est  aliquem  tuce  ret  esse 
judicem,'** 

(a)  12  Modem,  690. 

{b)  Hardret,  503. 

(c)  In  an  Anonymous  ctue^  I 
Saik.  396.  it  is  stated  "Per 
HoU  C.  J.,  The  Mayor  of /T^rr- 
ford  was  laid  by  the  heels  for 
sitting  in  judgment  in  a  cause 
where  he  himself  was  lessor  of 
the  Plaintiff  in  ejectment,  though 
he,  by  the  charter,  was  sole 
Judge  of  the  court" 
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In  Great  Charte  v.  Kennington  (a),  •'  two  Justices  of 
peace  made  an  order  of  removal,  which  was  quashed 
at  sessions,  because  one  of  the  Justices  of  the  peace  was 
an  inhabitant  of  the  parish  from  whence  the  pauper  was 
removed.  Upon  debate  in  B.  IL  it  was  insisted,  that  13 
&  14  Car.  2.  c,  12.  gives  the  power  to  any  two  Justices 
of  the  peace:  and  so  has  been  the  practice.  And  the  in- 
stance of  corporations  where  there  are  but  two  Justices  of 
the  peace  or  but  one  parish  was  insisted  on.  And  besides 
there  lay  an  appeaL  But  the  Court  held,  that  this  was  a 
judicial  act,  and  the  party  interested  is  tacitly  excepted. 
Lord  Raymond^  who  lived  in  the  parish  of  Abbotfi  Lang^ 
ley,  went  off  the  Bench,  when  one  of  their  orders  came 
before  the  Court.  They  sud  the  practice  could  not 
overturn  so  fundamental  a  rule  of  justice,  as  that  a  party 
interested  could  not  be  a  judge.  And  as  to  the  case  of 
corporations,  they  said,  that  if  it  appeared  there  were 
no  other  Justices,  it  might  be  allowed  to  prevent  a 
failure  of  justice.  And  therefore  they  confirmed  the 
Girder  of  sessions,'*  and  the  act  of  16  Geo.  2.  c.  18*  was 
passed  to  remedy  this. 
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In  the  case  of  The  King  v.  The  Inhahitanti  of  Yar- 
pole  (6),  it  was  admitted,  that  on  an  appeal  to  the  Ses- 
sions against  an  order  of  removal,  those  Justices  who 
ore  rated  to  the  relief  of  the  poor  in  either  of  the  con- 
tending parishes  could  not  vote ;  and  in  The  King  v. 
Gudridge  {c\  the  same  rule  was  held  to  apply  upon  an 
appeal  against  an  order  for  the  allowance  of  overseers' 
accounts. 


In  the  Q^een  v.  Commitsioneri  for  Paving  of  Chelien* 
ham  {d)f  it  was  held,  that  upon  an  appeal  from  a  rate. 

Commissioners 


(a)  2  Strange,  1X73. 

(b)  4  Term  Sep.  71. 


-P3 


(c)  5  Bam.  ^  C.  459. 

(d)  \  Q.  B.  Bep.  i67. 
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Commiflsionen  who  were  ratepajen  could  not  yote, 
and  an  order  of  Sessions,  in  which  three  Commissioners 
who  were  ratepayers  had  voted,  was  quashed. 

If  any  one  of  the  magistrates  hearing  a  case  at  Ses- 
sions be  interested  in  the  result,  the  Court  is  im- 
properly constituted,  and  an  order  made  in  the  case  will 
be  quashed.  Lord  Denman  says,  "  in  my  judgment  a 
decision  is  vitiated  by  any  one  interested  person  taking 
part  in  it."  The  QuMfi  v.  Tlu  JuMtice$  of  Hertford' 
shire,  (a) 

The  objection  is  substantial,  and  is  one  of  the  greatest 
importance,  considering  the  tendency  of  modem  l^isla- 
tion  to  vest  the  administration  of  justice  in  mngle 
Judges,  and  sometimes  without  appeal  If  it  be  a 
matter  of  discretion,  Masters  in  Ordinary,  Tudng 
Masters,  Becorders  and  Judges  of  County  Courts,  may 
decide  cases  in  their  own  favour,  and  in  some  instanoes 
such  decisions  would  be  final 

The  objection  that  Lord  Cottenham  had  an  interest 
must  have  been  known  to  the  Plaintiffii ;  and  if  it  had 
been  stated  on  the  record,  the  bill  would  then  have 
been  addressed  to  the  Queen,  and  the  cause  heard  before 
the  Master  of  the  Bolls,  and  the  decree  enrolled  under 
her  sign  manual,  and  every  difficulty  would  thus  have 
been  avoided. 


Mr.  Turner,  Mr.  James  Parker y  and  Mr.  Bushy  contra, 
W  the  Plaintiffs.  We  admit  the  general  rule  of  law. 
If  the  objection  had  been  stated,  or  had  ooourred  to  the 
Lord  Chancellor,  no  doubt  he  would  have  hesitated  in 
rehearing  the  cause ;  but  Mr.  Dimes  himself,  by  pre- 
senting 

(a)  6  Q.  B.  Rep.  753. 
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sdnting  Ug  petition  of  apped  to  the  Loid  QuuioeDor,        1M9« 

choee  his  juriadiction^  to  wluch,  no  doabt^  he  woaU  j^Toiuim 

hare  sabmitted  if  the  dedeion  had  been  in  hia  faTOor,  JoiiGTioa 
but  which^  b^ng  adTone^  he  now  qUoitions. 

The  antfaoritiea  dted  do  not  apply  to  the  case  of  a 
corporation ;  nor  is  there  any  authority  for  bidding  tiiat 
a  Jndge,  by  ponesnng  ihaies  in  a  corpomte  oompany^ 
has  eueh  an  interest  as  to  disqualify  him  ftom  adjudi^ 
eating  in  any  question  reUting  to  the  ootporate  pro- 
perty, and  that  any  judgment  pronounced  by  him  is  a 
nullity. 

Lord  SUbm  must  haye  made  many  oofders  As  to  Bank 
stock  and  other  matters  in  which  the  Bank  ckf  England 
were  concerned,  although  he  held  Bank  stock.  Where 
there  is  no  other  mode  of  dedding,  the  sole  Judge,  ex 
iieeeffAlBfe,mustact,asintheCBee(Atedftom  Sirange.{a) 
In  the  case  of  a  Justice  being  an  inhabitant  of  a  parish 
interested,  it  is  said,  «<  And  ai  to  the  case  of  cor* 
porations,  they  [the  Court]  said,  that  if  it  af^eaied 
there  were  no  other  Justices,  it  might  be  aUowed,  49 
jffenent  afaUnre  ofjutHceJ'  Here  the  Lend  Chanodkr 
is  the  only  Judge  who  can  have  jurisdietion,  for  all 
decrees  are  made  for  him  and  enrolled  as  such,  and  if  he 
be  incapacitated,  no  adjudication  can  be  had* 

Again,  if  the  decree  be  erroneous,  it  cannot  be  set 
aside  or  avdded  by  motion,  and  on  affidavit;  it  must  be 
done  by  Inll  of  review,  giving  the  parties  the  oippat^ 
tunity  of  contesting  by  evidence,  regularly  taken,  and 
with  the  power  of  cross-examination  of  the  witnesses, 
the  facts  stated  on  the  record. 

There 
F  4 
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There  is  this  difficulty  alao,  that  if  the  Lord  ChMi- 
oellor't  interest  prevented  his  making  the  decree,  the 
Qame  objection  equally  prevents  his  applying  his  judicial 
mind  to  the  question  of  the  validity  of  the  order. 

[The  Master  of  the  Rolls.  If  an  order  be  made, 
inadvertently,  by  a  Judge  not  having  proper  jurisdic- 
tion, has  he  not  authority,  on  the  matter  being  brought 
to  his  attention,  to  discharge  it^  or  to  remove  it,  as  an 
obstructbn  out  of  the  way  of  the  party  affected  by  it  ?] 

Any  order  made  by  the  Lord  Chancellor  on  this 
motion  would  be  as  inoperative  as  his  decree,  and  no 
other  Judge  of  the  Court  has  any  jurisdiction  over 
the  Lord  Chancellor's  order. 


If  the  decree  complained  of  were  set  aside,  the  decree 
of  the  yice-Chancellor  of  England  would  remain :  this 
discussion  is  therefore  fruitiess.  The  Defendant  might 
appeal  to  the  House  of  Lords,  and  obtain  the  decision 
of  a  disinterested  tribunal  The  Pluntiflb  would  aid 
him ;  but  even  then,  according  to  his  axgument,  there 
would  still  be  this  objectbn,  that  the  decree  of  the 
Yice-Chancellor  of  England  must  first  be  enrolled,  and 
then  it  would  become  the  decree  of  the  Lord  Chanoellor, 
for  the  rule  applies  to  ministerial  as  well  as  to  judicial 
acts,  as  taking  a  fine  or  recognisance. 

In  BojcokCs  Abr.  (tit.  Execution  B.  1.  note  a.)  it  is 
said,  **  that  if  a  person  enters  into  a  recognisance  to  the 
Chancellor,  for  a  debt  due  to  himself,  it  is  a  void  re- 
cognisance;  for  the  law  will  not  trust  him  with  the 
exercise  of  his  power  in  his  own  case,"  &c  (a) 


As 


(a)  Dyetf  880. ;  8  B€p.  1 18  a. 
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Ab  to  the  matters  of  this  motbn  said  to  be  oonse- 
quential,  the  restoration  of  the  appeal  would  be  useless ; 
and  it  is  clear  the  Court  has  no  jurisdiction  to  issue  a 
commission,  which  it  was  resolved  in  the  Earl  of  Derby^s 
Case  (a)  the  King  cannot  do. 

Mr.  Randell  and  Mr.  G.  L.  Bussell,  for  other  parties. 
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Mr.  Daniely  in  reply.  Mr.  Dimes  proceeded  in  ig- 
norance of  the  exbtence  of  the  interest  possessed  by  the 
Lord  Chancellor  in  the  canal.  There  would  be  no 
denial  of  justice  if  the  bill  had  been  properly  addressed 
to  the  Queen.  This  is  not  an  attempt  to  get  rid  of  a 
decree  by  motion,  because  it  is  a  decree  in  form  only : 
it  wants  the  proper  judicial  authority,  and  the  ^OSculty 
in  granting  the  consequential  relief  is  no  answer  to  the 
principal  relief  asked. 


The  Master  oft/ie  Rolls. 

In  this  case,  the  Lord  Chancellor  was  moved,  that  an 
order  made  by  him  on  the  petition  of  appeal  and  rehear- 
ing of  the  Defendant  Djmes  might  be  discharged: 
that  the  PlaintifTs  might  replace  in  the  hands  of  the 
B^strar  the  sum  of  202^,  deposited  by  the  Defendant 
on  presenting  his  petition  of  rehearing,  and  repay  to 
Dimes  65/.  10«.,  the  amount  of  taxed  costs  of  the  peti- 
tion incurred  by  the  Plaintiffs  which  had  been  paid  by 
Dimes:  that  the  title  of  the  petition  might  be  amended, 
as  in  the  notice  of  motion  is  mentioned  ;  and  then,  that 
the  petition  might  be  restored  to  his  Lordship's  paper  of 
rchearings  and  appeals,  and  that  proper  directions  might 
be  given  by  issuing  a  commission,  or  otherwise  as  might 
be  necessary,  for  the  hearing  and  determination  of  the 

said 
(a)  \2Rep.  114. 


Mntf  93. 
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Bftid  petitioa  of  rehearing  and  appeal  before  the  Maaier 
of  the  Bolla,  assisted  by  two  Judges  of  her  Miyesty^s 
Courts  of  Common  Law  at  Wettmhuter. 

The  Lord  Chancellor  having  requested  me  to  bear 
the  motion,  and  to  consider  what,  if  any,  order  ought  to 
be  made  upon  it,  I  was  attended  by  Counsel,  and,  haying 
heard  the  arguments  in  support  of  and  against  the  mo- 
tion, I  have  considered  the  case,  and  have  been  requested 
by  his  Lordriiip  to  state  my  opinion  thereon  in  this 
plaoe. 

The  order  sought  to  be  discharged  was  made  by  the 
Lord  Chancellor  on  a  petition  for  the  rehearing  of  a 
decree  made  by  the  Vice-Chancellor  of  EnglmuL  His 
Lordship  thereby  affirmed  the  decree  made  by  his 
Honor.  If  his  Lordship's  order  were  discharged^  die 
decree  of  his  Honor  would  remain  in  full  force ;  and  the 
position  of  the  parties  would  not  be  in  any  material 
d^ree  altered.  And  it  has  been  stated  at  the  bar  by  the 
Counsel  of  Mr.  Dimes,  that  at  present  the  only  object 
of  Mr.  Dimes  in  making  this  application  is  to  be  placed 
in  the  same  ntuation  in  which  he  was  heiore  the  Lord 
Chancellor's  order  was  pronounced. 

The  application  is  not  made  on  the  ground  of  any 
alleged  error  in  his  Lordship's  judgment  Counsel  on 
both  sides  have  abstained  from  making  any  observation 
upon  the  merits  of  the  matters  in  litigation  between  the 
parties  in  the  cause ;  but  as  Mr.  Dimes  desires  his  peti- 
tion of  rehearing  to  be  restored  to  the  Lord  Chanoell(M**s 
paper,  I  must  presume  that  he  still  alleges  the  decree 
of  the  Vice-chancellor  of  England  to  be  erroneous,  and, 
by  consequence,  that  the  Lord  Chancellor's  order  affirm- 
ing that  decree  is  erroneous ;  but  except  in  that  way,  and 
inferentially,  no  imputation  has  been  made  before  me 
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against  the  order  which  Mr«  Dimes  seeks  to  diseharge.  It 
was  made  after  full  argument,  and  may  be  perfectly  just ; 
but  it  is  contended,  that  the  Plaintiffs  are  not  entitled  to 
the  benefit  of  the  judgment  which  they  have  obtiuned, 
and  that  the  ordw  ought  to  be  discharged  on  motion, 
without  a  rehearing  or  any  regard  being  had  to  the 
merits  of  the  case  as  between  the  parties. 

The  ground  of  the  application  is,  that  the  Lord 
Chancellor,  at  and  before  the  date  of  the  order,  was, 
and  still  is,  concerned  in  interest  in  the  matters  in  qae»- 
tion  in  the  cause. 

The  suit  relates  to  Oertain  pnqierty  to  which  the 
Plaintifiii,  and  the  Defendant  respectivdy,  claim  to  be 
entitled. 
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The  Plaintifl^  are  an  incorporated  Joint  Stock  Com* 
pany,  possessing  property  and  effects  to  which  the  pro- 
prietors are  entitled  in  shares,  and  the  Lord  Chancellor 
having  been,  long  before  and  at  the  date  of  the  order,  a 
proprietor  of  certain  shares  in  the  Company,  it  is  alleged 
by  Mr.  Dimes,  that  there  is  such  an  interest  in  the  con- 
cerns and  general  property  of  the  Company  attached  to 
these  shares,  that  the  Lord  Chancellor,  as  owner  of 
them,  was,  and  is,  thereby  incapacitated  to  act  as  Judge 
in  any  cause  to  which  the  Company  is  a  party* 

It  seems  scarcely  worth  while  to  oonmder  the  nature 
or  amount  of  the  interest  attached  to  such  shares  in  a 
Joint  Stock  Company,  the  value  depending  on  the 
market  price  on  sale,  or  on  the  result  of  a  winding  up 
of  the  affairs  of  the  Company.  He  has  a  strange  notion 
of  things,  who  supposes  such  an  interest  to  be  capable 
of  produdng  any  bias  in  the  mind  of  a  Judge  administer- 
ing  justice  in  pubUc,  and  subject  to  appeal  in  a  matter 

having 
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1849.       having  no  direct  or  special  relation  to  the  Talue  of  such 

Tlir^iuirD   ®'""^*'    ^^**  ^^  ^®  present  occasion,  it  seems  to  me 

Junction     more  satis&ctory  to  assume  that  the  interest  is  such  as 

Compaay     ^  make  it  undesirablej  at  least,  if  not  objectionable,  to 

V.  bring  a  litigated  matter  affecting  the  Company  before 

a  Judge  who  has  any  such  interest 

The  fact  of  the  Lord  Chancellor  being  the  owner  of 
such  shares  in  the  Grand  Junction  Canal  Company  was, 
upon  the  inquiry  of  Mr.  Dimes  subsequent  to  the  hear- 
ing, communicated  to  him  by  the  direction  of  his  Lord- 
ship. Mr.  Dimes  says,  that  he  was  not  aware  of  it  at 
the  time  when  he  presented  his  petition  of  rehearing, 
or  at  the  time  when  the  order  was  made,  and  it  is  not 
allied,  that  at  the  same  time  the  Lord  Chancellor  was 
aware,  or  conscious,  that  he  had,  or  could  be  supposed 
to  have,  any  interest  in  the  matters  in  question  in  the 
cause. 

Mr.  Dimes  has  not  stated  any  special  reasons,  or, 
indeed,  made  any  special  application,  for  a  second  re- 
hearing, upon  which,  waving  any  objection  on  the 
ground  of  allied  incapacity,  the  cause  might  have  been 
reheard  for  the  Lord  Chancellor  by  other  judges ;  but 
insisting  on  a  very  important  principle,  from  which  he 
says  there  ought  to  be  no  deviation  or  exception,  the 
application  itself  is  made  on  grounds  which  must  be 
considered  as  purely  technical,  and,  in  form,  applicable 
only  to  a  technical  objection.  He  alleges  no  error  in 
the  order  of  which  he  complains ;  but  he  says  that  the 
Judge  was,  by  his  interest,  incapacitated  from  acting 
as  Judge  in  the  case,  and,  consequently,  that  any  act 
done  or  order  made  by  him  as  Judge  is  merely  void. 
Nullity  of  the  order  is  the  sole  ground  of  the  applica- 
tion, which  must  be  dealt  with  in  the  manner  in  which 
Mr.  Dimes  himself  has  thought  fit  to  make  it. 

There 
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There  Is  no  question  as  to  the  validity  and  importanoe 
of  the  general  rulci  that  no  one  is  to  be  a  Judge  in 
his  own  cause^  and  that  no  Judge  ought,  by  himself 
or  his  deputy,  to  hear  and  determine  a  cause,  or  make 
any  order,  or  do  any  judicial  act,  in  a  cause  in  which 
he  has  a  personal  interest.  This  is  a  fundamental  and 
most  important  rule,  not  to  be  departed  from  without 
necessity ;  and  in  all  cases  where  there  are  several  courts 
of  concurrent  jurisdiction,  or  one  court  composed  of 
several  co-ordinate  Judges,  capable  of  being  held  without 
the  presence  of  any  of  them  who  may  be  concerned 
in  interest,  there  is  no  difficulty  in  acting  on  the  rule. 

But,  general  and  important  as  the  rule  is,  cases  may 
arise,  in  which  it  must  give  way  to  circumstances  and 
to  the  necessity  of  avoiding  any  denial  of  justice.  In 
the  case  between  the  parishes  of  Great  Charte  v.  Keti" 
ningtan  (a)  the  Judges  said,  *'  the  practice  could  not 
overturn  so  fundamental  a  rule  of  justice,  as  that  a 
party  interested  could  not  be  a  Judge ;  and  as  to  the 
case  of  corporations  "  and  no  other  Justices,  which  had 
been  referred  to  in  the  argument,  they  said,  '*  that  if  it 
appeared  there  were  no  other  Justices,  it  might  be 
allowed  to  prevent  a  failure  of  justice.'' 

A  fulure  of  justice  was,  therefore,  in  this  dictum^ 
considered  to  be  a  greater  evil  than  a  departure  from 
that  fundamental  rule,  that  a  party  interested  cannot  be 
a  Judge. 
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And  where  the  whole  jurisdiction  over  the  matters  in 
question  is  vested  in  one  Judge,  where  there  are  no  co- 
ordinate Judges,  where  the  subordinate  Judges  are,  in 
substance  and  effect,  deputies,  whose  orders  are  not 
complete  or  final,  till  they  are  formally  sanctioned  and 

adopted 
(a)  %Sirange^\VlZ. 
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1849,       Adopted  by  one  Chief  Judge,  oaeea  must  arise,   in 
ThToRAKp    ^^*®**  **  ^V  ^  diflScult,  if  not  impossible,  to  act  in 

JuN cTion     strict  conformity  with  the  rule  without  denying  justiee. 
Canal 
Compsny 

«•  Now  the  Lord  Chancellor,  whatever  may  be  the 

judicial  assistance  provided  for  him  by  law,  ia  virtually 
the  sole  Judge  of  the  Court  of  Chanceiy,  upon  bills  of 
complaint  addressed  to  him ;  and,  notwithstanding  his 
position,  he  cannot  be  so  entirely  withdrawn  from  the 
afl^irs,  business,  and  duties  of  cardinary  life,  as  to  be 
altogether  exempted  from  the  necessity  of  sumg  or  being 
sued  in  the  Court  of  Chancery,  or  exempted  from  all 
personal  interest,  in  matters  which  may  be  litigated 
in  the  Court  of  Chancery. 

The  cases  in  which  the  Lord  Chancellor  is  %  party  to 
the  suit  are  provided  for,  by  the  established  pmotice  of 
addressing  the  bill  of  complaint  on  which  relief  is  sought 
not  to  the  Lord  Chancellor,  as  in  the  uaual  ooura^ 
but  to  the  Kii^,  in  his  High  Court  of  Chancery.  In 
such  cases,  the  cause  may  and  ought  to  be  heard  before 
the  Master  of  the  BoUs,  with  or  without  assistance  <-— 
the  order  or  decree  is  made  personally  by  the  Master  of 
the  Rolls  with  his  assistants  (if  any),  but  it  is  fonnally 
and  technically  completed,  made  final,  and  enrolled  as 
the  decree  of  the  King. 

Such,  I  conceive,  to  be  the  r^ular  course  of  proceeding 
m  such  cases,  although  some  variances  and  discrepanciea 
in  the  form  may  be  found  in  the  records  of  the  Court 

But  cases  in  which  the  Lord  Chancellor  is  a  necessary 
or  proper  party  do  not  assist  in  the  determination  of  ti^ 
present  case,  in  which  the  Lord  Chancellor  is  not  so  iiH 
terested  as  to  be  a  party,  either  necessary  or  proper  to 
the  suit     The  bill  is  not,  and  I  apprehend  could  not 

have 
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have  properly  be^n  addreraed  to  the  Q^een  in  her  Oourfc 
of  Chanoeiy.  It  is  addressed  to  the  Lord  Chancellor 
himself,  Any  order  wade  in  the  cause  by  the  Master 
of  the  Bolls  or  any  Yioei-ChanoeUor  must  be  subject  to 
be  reheard)  discharged,  or  altered  by  the  Lord  Chancellori 
and  by  him  alone,  and  must  be  adc^ted  and  sanctioned 
by  him,  before  it  can  be  or  be  deemed  to  be  a  complete! 
and  final  o«der  of  the  Court  of  Chancery ;  and,  eonse^ 
quently,  if  the  Lord  Chancellor  cannot,  in  sucb  a  case, 
lawAiUy  make  any  judicial  order,  or  do  any  judicial  act, 
there  must,  of  necessity,  be  a  failure  of  justice  in  the 
Court  of  Chancery. 


1849. 


The  OsAMD 

Junction 

Canal 

Company 

DlMBI. 


The  rule  strictly  applied  to  the  extent  now  contended 
for  would  make  it  unlawful  for  the  Lord  Chancellor, 
being  a  proprietor  of  Bank  ot  EngUmd  or  EaH  India 
stook,  or  being  a  trustee  of  the  British  Museum^  which  he 
is  officially,  having  in  that  character  important  duties  to 
perfonn,  to  make  any  ord^,  or  do  any  act  in  any  cause- 
in  which  the  Bank  of  England^  or  the  EoMt  India  Com-< 
pony,  or  HlMb  British  Museum  might  happen  to  be  parties. 
Many  other  analogous  cases  might  easily  be  stated, 
and  the  objection  would  not  be  less,  though  the  sub« 
jeet  of  immediate  litigation  did  not  directly  relate  to 
any  thing  in  which  the  Lord  Chancellor  might  be  per« 
sonally  concerned  or  interested,  or  to  any  duty  which  it 
might  be  incumbent  on  him  personally  to  perform; 
because  the  general  assets,  and  the  general  conduct  of 
such  a  corporation  or  society  as  I  have  been  alluding 
to,  may  be  more  or  less  affected  by  the  result  of  any 
litigation  in  which  the  corporation  or  society  may  be 
engaged,  and  the  general  assets  or  general  conduct  of 
the  corporation  or  society  being  affected,  the  value  of 
shares,  the  interest  of  proprietors,  and  the  particular 
duties  of  trustees  may  be  remotely,  and  consequently  in 
degree,  affected.    But  interests  ol  this  kind  do  not 

make 


so 
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make  it  necessary  or  proper  that  all  persons  poesesring 
them  should  be  made  parties  to  the  cause ;  and  in  cases 
where  the  Court  of  Chancery^  or,  in  other  words,  the 
Lord  Chancellor,  has  the  sole  jurisdiction  in  the  matters 
brought  into  litigation,  it  may  well  be  asked,  whether 
the  Lord  Chancellor,  even  if  he  wished  to  do  so,  could 
lawfully  refuse  to  hear  and  adjudicate  in  such  a  case  of 
indirect  and  remote  interest  ?  The  question  does  not 
seem  to  be  so  much  whether  the  Lord  Chancellor  can 
lawfully  make  an  order,  as  whether  he  can  lawfully 
refuse  to  make  an  order,  when  the  purposes  of  justice 
require  it.  But,  for  the  purpose  of  considering  how  this 
matter  stands  in  the  present  case,  let  it  be  supposed, 
that  the  interest  imputed  to  the  Lord  Chancellor  had 
been  known  when  the  decree  of  the  Yice-Chancdlor  of 
England  was  pronounced  against  Mr.  Dimes,  and  that 
Mr.  Dimes,  bebg  dissatisfied,  had  desired  to  appeal. 
The  Lord  Chancellor  being,  as  is  now  alleged,  incapable 
of  hearing  the  case,  Mr.  Dimes  must  have  desired  to 
appeal  from  the  decree  of  the  Vice-Chancellor  of  Eng-* 
land  to  the  House  of  Lords ;  and  surely  he  had  a  right 
to  do  so,  and  ought  to  have  had  the  means  allowed 
him,  and  thereby  be  enabled  to  bring  any  error  of 
which  he  complained,  before  a  perfectly  competent  and 
disinterested  tribunal.  But  he  could  not  take  his  ap- 
peal to  the  House  of  Lords  until  he  had  enrolled  the 
decree,  and  the  decree  of  the  Vice-Chancellor  of  Eng^ 
land  could  not  be  enrolled  before  it  had  received  the 
signature  of  the  Lord  Chancellor.  According  to  the 
true  effect  of  the  argument  addressed  to  me,  this  sig- 
nature could  not  have  been  lawfully  affixed ;  for  though 
it  was  alleged  that  the  act  of  signature  was  merely 
ministerial,  and  might,  therefore,  have  been  lawfully 
affixed,  though  the  Lord  Chancellor  could  do  no  ju- 
dicial act,  yet  I  am  of  opinion,  that  the  signature  of 
the  Lord  Chancellor  to  the  decree  made  by  a  subordinate 

Judge 


DiMIS. 
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Judge  is  not  a  merely  ministerial  act    The  Lord       1849. 
Chancellor  haying  confidence  in  the  decree  of  his  sub-    •JI^'q'^ 
ordinate  Judge,  and  in  the  officer  who  certifies  the  pro-     JcNCTieic 
ceedings  to  be  regular,  may,  if  he  thinks  fit,  in  aid  of     (^^!JJJy 
.justice,  and  in  order  to  ^ye  parties  the  means  of  ap-      ^  v. 
pealing  to  the  House  of  Lords,  at  once  ngn  the  docket 
of  a  decree  made  by  the  Master  of  the  Bolls,  or  Vice- 
Chanoellor,  without  applying  his  mind  to  the  considera- 
tion of  the  merits  of  the  case,  or  himself  inyestigating 
the  agreement  between  the  docket  and  the  proceedings 
or  orders.    In  these  circumstances  he  may  in  one  sense 
be  said  to  act  ministerially ;  but,  in  truth,  the  act  is  judi- 
cal: and  the  Lord  Chancellor  may  refuse  to  sign  the 
docket,  without  first  personally  satisfying  himself  that 
it  is  right  to  do  80b 

In  tins  stage  of  the  cause,  therefore,  by  the  direct 
argument  of  Mr.  Dimes,  the  Lord  Chancellor  could  not 
haye  lawfully  heard  the  case;  and,  by  a  necessary  con- 
sequence of  his  argument,  tiie  Lord  Chancellor  could 
not  haye  lawfully  affixed  his  rignature  to  the  docket  of 
the  Yice-ChanceUor's  decree;  the  decree  could  not 
haye  been  lawfully  enrolled,  and  the  House  of  Lords 
oould  not  haye  lawfully  heard  the  appeaL  Eyery  step 
would,  according  to  the  argument  used  in  this  case, 
haye  been  a  nullity.  The  Lord  Chancellor,  being  in- 
capacitated to  make  any  order,  could  neither  reverse  the 
decree  of  the  Vice-chancellor,  nor  affix  his  signature  to 
the  docket  of  the  decree,  so  as  to  enable  Mr.  Dimes  to 
appeal  to  and  procure  its  reyersal  by  the  House  of 
Lords ;  and  supposing  the  decree  of  the  yice-Chancellor 
of  England  to  be  erroneous,  as  Mr.  Dimes  aUeged,  there 
must  haye  been  a  complete  ftulure  of  justice  in  the 
Court  of  Chancery.  Nothing  less  than  an  act  of  parlia- 
ment could  haye  afibrded  Mr.  Dimes  any  relief. 

Vol.  XIL  G  I  am. 
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I  ain>  hbwever,  6f  opinion,  that  the  argnment*  of  Mr.. 
Dimes  is  fallacious,  and  that  the  Lord  ChaneeUdr  could 
not  have  properly  or  lawfully  held  himself  to  be  in- 
6apacitated  to  make  any  order  in  the  cause.  I  oonrnder 
the  fiogning  of  the  decree  of  a  subordinate  judge  by  the 
Lord  ChanoeUor  to  be  a  judicial  act;  but  I  am  never* 
theless  of  opinion,  that,  if  Mr.  Dimes  had  desbed  it,  the 
Lord  Chancellor  not  only  might,  but,  in  the  discharge 
of  his  duty,  must  have  signed  the  docket,  and  thereby 
enabled  Mr.  Dimes  to  go  at  once  to  the  House  of  Lords^ 
where  complete  justice  might  have  been  satis&ctorily 
done. 


But  Mr,  Dimes,  in  ignorance  of  the  interest  which 
he  has  since  discovered,  presented  to  the  Lord  Chan- 
cellor an  ordinary  petition  to  rehear  the  cause,  on  the 
greund  of  aUeged  emx  in  the  decc^  of  the  Yitie-Chan- 
odlot  of  England;  and  I  will  now  suppose  that,  at  the 
time  of  the  cause  being  called  on  for  hearing  before 
the  Lord  Chancellor,  the  interest  had  been  discovered 
^dA  stated,  the  objection  taken  and  not  waived,  what 
could  or  ought  to  have  been  done?  The  motion,  in  a 
part  of  it  which  was  abandoned  at  the  hearing  before 
me,  asked,  that,  on  the  restoration  of  Mr.  Dimeis  pe- 
tition to  the  Lord  Chancellor's  "paper  of  rehearings  and 
appeals,  proper  directions  might  be  given,  by  issuing  a 
commission  or  otherwise,  as  might  be  necessary,  for 
the  hearing  and  determination  of  the  petition  of  re- 
hearing and  appeal  before  the  Master  of  the  Bolls,  as- 
sisted by  two  Judges  of  her  Majesty's  Courts  of  common 
law  at  Westminster.  I  think  that  this  part  of  the  mo- 
tion was  very  properly  abandoned;  1st.  because  I  am  of 
opinion  that  the  Lord  Chancellor  has  no  legal  authority 
to  issue  any  such  commission  as^  is  suggested  (a),  and 

idly, 

(a)  CokeU  4th  Init.  87.  97.  213. ;  18  Rep.  114. 


Dimes, 
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2dl7/  becfruse  the  undoubted  authority  of  the'  Lord       1849. 
Chancellor^  to  require  the  assistance  of  the  Master  of    jT^q^ 
the  Bolls  in  any  judicial  matters  pending  in  the  Court     Junction 
of  Chancery^  does  not  enable  him  to  depute  to  or  vest      comwt 
in  the  Master  of  the  Soils  that  authority,  which  is  by 
law  Tested  in  the  Lord  Chancellor  alone,  to  reverse, 
dischaige,  or  alter  any  decree  or  order  of  the  Yice-r 
Chancellor  of  England,  (a) 

It  is  plain,  therefore,  that  Mr.  Dimes  has  not  well 
fonaidered  the  nature  of  the  case,  or  his  course  of  pro- 
9eedin£^  if  he  has  any  ground  of  complaint ;  and  the 
fsourse  at  first  suggested  by  Mr.  JDiW«  being  nowproperly 
abandoned,  the  question  remains,  what  could  or  ought 
to  have  been  done,  if  the  interest  had  been  discovered 
and  stated,  and  the  objection  taken  and  not  waived  at 
the  hearing  ?  And  this  is^  in  effect,  precisely  the  same 
question  which  would  arise,  if  the  present  application, 
to  the  extent  it  is  now  pressed,  were  complied  with. 
Could  the  Lord  Chancellor  have  lawfully  refused  to 
make  any  order  or  to  interfere  in  any  way?  It  is 
dear  that  no  order  could  be  made  upon  the  petition 
but  by  the  Lord  Chanoellor.  No  extraneous  or  foreign 
assistance,  no  hearing  by  other  Judges,  nor  any  judg- 
ment pronounced  by  them  could  make  the  order  any 
thing  but  the  order  of  the  Lord  Chancellor.  In  this 
respect  it  would  be  like  the  case  of  Wood  v.  The  Cor- 
poration of  London  (b),  in  which  an  action  had  been 
brought  in  the  name  of  the  Mayor  and  Commonalty  of 
the  city  of  Londouj,  in  the  Court  of  the  Mayor  and 
Aldermen  of  London.  The  trial  took  place  before  the 
Becorder,  in  the  absence  of  the  Mayor ;  but  it  was 
fa^ld,  that  ^  thoi^h  the  Mayor  absent  himself,  and 
the  Beciorder  tats  for  hioa,  and  that  by  the  custom  of 

the 
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1849.       the  city,  yet  it  alters  not  the  case;   for  though  the 
T^Oranb    ^^^^'^^^  ^**  personally,  and  it  is  personally  his  jndg- 
JuNCTioN      ment,  yet  it  is  l^ally  and  virtnally  the  act  of  the 
Compimy      Mayor.     The  Becorder  is  his  deputy,  and  his  act  is  the 
V-  act  of  his  snperion     The  style  of  the  Court  is  Coram 

Majore  &c ;  and  a  man  cannot  sue  either  before  himself 
or  his  deputy."  So,  if  the  Lord  Chancellor  were  to  be 
absent  himself  and  ask  the  Master  of  the  BoUs,  with  or 
without  assistance,  to  hear  the  case,  the  order  made,  on 
such  hearing,  whatever  it  might  be,  would  legally  and 
virtually  be  the  order  and  act  of  the  Lord  Chancellor, 
and,  according  to  the  argument  in  support  of  this  motiont 
would  be  on  illegal  act  and  order.  No  party  has  a  right 
to  call  upon  a  Judge  to  make,  and  a  Judge  may  certainly 
refuse  to  make,  an  illegal  order,  and  it  is,  I  think,  an 
unavoidable  consequence  of  the  aigument  of  Mr.  Dimes, 
if  it  were  held  to  be  valid,  that  the  Lord  Chancellor 
ought  to  refuse  to  make  any  order  in  this  case,  though 
the  consequence  should  be  a  fiiilure  of  justice,  or  rather 
a  denial  of  justice,  to  Mr.  Dimes  himself,  and  what  Mr. 
Dimes  now  asks  would  not  in  the  least  d^ree  relieve  him 
&om  the  difficulty  in  which  he  ima^nes  himself  to  be 
involved.  What  he  asks,  in  effect,  is,  that  the  order 
made  to  affirm  the  decree  of  the  yice-Chancellor  of 
England  may  be  treated  as  a  nullity,  for  the  purpose 
of  restoring  the  cause  to  a  situation  in  whidi  there 
must  be  either  a  refusal  to  make  any  order  and  thereby 
a  denial  of  justice,  or  some  other  order  must  be  made, 
which,  on  the  same  ground  as  the  order  already  made, 
ought  to  be  treated  as  a  nullity,  again  producing  a 
denial  of  justice. 

The  absurdity  of  this  course  of  proceeding  is  mani- 
fest, and  there  is  no  excuse  for  it.     There  need  be  no 
denial  or  fulure  of  justice  in  this  or  any  like  case.     It 
may  be  admitted,  that  in  all  cases  where  the  strict  appli- 
cation 
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cation  of  the  rule  would  not  lead  to  a  failure  of  jufitice, 
the  Judge  ought  not  to  make  an  order  in  a  case  in 
which  he  is  interested.  This  being  so,  and  it  being  of 
the  utmost  importance  to  avoid  every  thing  tending  to 
throw  even  a  breath  of  suspicion  on  the  purity  of  the 
administration  of  justice,  I  am  nevertheless  of  opinion 
that,  even  in  a  case  of  imputed  interest,  the  Judge  is 
not  incapacitated  from  making  an  order,  if  by  refusing 
to  do  so,  justice  would  be  denied. 


1849. 
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Dimes. 


If  the  interest  had  been  suggested  at  the  time  of  the 
hearing,  I  presume  that  the  Lord  Chancellor,  acting  as 
any  other  Judge  would  do  on  the  like  occasion,  would 
have  proposed  to  the  parties  to  have  the  case  heard  before 
some  other  Judge  or  Judges,  upon  whose  opinion  or 
advice  his  Lordship  might  make  such  order  as  should 
appear  right ;  and  if  both  parties  had  consented  to  this, 
all  might  have  been  well.  No  order  could  indeed  have 
been  made  free  from  the  objection  which  Mr.  Dimes 
now  insists  upon ;  but  there  might  have  been  a  hearing 
for  the  Lord  Chancellor  before  other  Judges ;  an  order 
might  have  been  made  in  his  Lordship's  name,  by  those 
other  Judges,  and  an  enrolment  of  the  order,  under  the 
Lord  Chancellor's  signature,  would  have  enabled  either 
party  to  appeal  ultimately  to  the  House  of  Lords.  But 
although  perfect  justice  might  in  this  way  have  been 
done,  and  all  real  and  substantial  objection  entirely 
obviated,  it  would,  according  to  the  argument  of  Mr. 
Dimes,  have  been  all  wrong,  and  the  whole  proceeding 
would  have  consisted  of  a  series  of  nullities.  If  either 
party  had  insisted,  as  Mr.  Dimes  now  does,  that  the 
Lord  Chancellor  was  incapacitated  from  making  any 
order,  his  Lordship  would  then  have  had  to  consider  that 
objection,  and  to  determine  what  was  necessary  to  be 
done  to  prevent  a  failure  of  justice ;  and  bearing  in 
mind  that  the  only  object  of  this  present  application  is 

C  3     '  to 
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to  place  the  cause  in  the  sitaalioa  I  have  last  sup* 
posed,  I  think  that  the  ooly  real  question  to  ))e  now 
eonsideied  is,  what  ia  required  to  be  done  to  prevent  a 
failure  or  denial  of  justice.  It  does  not  appear  to  me 
to  be  necessary  to  make  any  renuurk  upon  the  unqualified 
assertion  sometimes  made  even  by  high  authority,  upon 
the  inoapadty  not  only  of  Judges  and  Courts,  but  even 
of  Parliament  itself,  to  do  certain  supposed  acts,  in 
certun  supposed  circumstances,  and  upon  the  allied 
nullity  of  such  supposed  acts  when  attempted,  (a)  I  do 
not  concur  in  the  truth  of  the  broad  and  unqualified 
assertions  which  have  sometimes  been  made  on  these 
subjects,  and  which  appear  to  me  to  have  a  strong  ten- 
dency to  mislead  the  unwary ;  and  it  is  my  duty,  on  this 
occasion,  to  express  my  own  opinion,  that  there  is  not 
and  cannot,  in  any  case,  be  an  incapacity  of  a  Judge  to 
make  any  order  or  do  any  act  in  a  matter  within  the 
proper,  peculiar,  and  exclusive  jurisdiction  of  his  office, 
if  such  order  or  act  be  necessary  to  prevent  a  fiftilure  of 
justice.  I  think  that  whatever  his  interest  may  be,  if 
justice  cannot  be  had  without  an  act  or  order  of  hisL,  he 
eamiot  lawfully  refuse  to  do  the  act  or  make  the  order 
required.  It  appears  to  me,  that  in  cases  where  ques- 
tions of  this  kind  arise,  the  Judge  must  have  a  certain 
degree  of  discretion,  and  that  having  the  ci^iacity  his 
duty  does  not  extend  further  than  the  necessity  of  the 
case  requires;  if  there  are  other  Judges  having  co- 
ordinate jurisdiction,  and  sufficient  in  number  to  make  a 
Court  without  his  attendance,  he  may  and  ought  to  re- 
tire and  refuse  to  act  at  aU ;  but  if  he,  like  the  Lord 
Chancellor,  should  be  the  sole  Judge  having  jurisdic- 
tion in  the  case,  it  is  otherwise.  He  must  do  what  is  in- 
cumbent on  him  to  prevent  a  failure  of  justice.  He  is 
not  to  disregard  the  objection  to  a  cause  being  heard  and 

dedded 
(tf )  See  anie,  p.  S7. 
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decided  by  a  Judge  who  is^  or  Ib  even  suspected  to  be  1849. 
Interested  in  the  subject  of  litigation ;  but  neither  is  he 
to  disregard  his  first  duty  to  prevent  a  £Eulure  of  justice  i 
and  applying  these  principles  to  the  present  case  (that 
of  a  petition  to  rehear  a  cause  in  which  the  Vice-Chan- 
cellor  has  made  a  decree),  I  think,  that,  notwithstanding 
any  aD^ed  incapacity  from  interest,  the  Lord  Chancellor 
might  lawfully  and  properly  sign  the  docket  of  the 
Yice-Chancellor's  decree,  for  the  purpose  of  enabling 
the  party  to  appeal  to  the  House  of  Lords,  and  inight, 
lawfuUy  and  properly,  if  neither  party  objected,  prooure 
the  case  to  be  heard  for  him  by  other  judges  (»  another 
judge,  whose  disinterested  opinioa  and  advice  might 
enable  him  to  make  an  order  formally  and  substantially 
his  own, — a  course  of  proceeding  wUch  would  not  be 
founded  either  on  the  incapacity  of  himself  or  on  a 
delegation  to  any  other  of  his  own  peculiar  authority 
to  reverse  an  order  of  the  Yice-Chancellor  of  England 
on  a  re-hearing.  But  if  either  party  should  cibjeot  to 
this  course  of  {»oceeding,  as  it  would  not  be  necessary 
to  prevent  a  denial  of  ju^ioe,  I  think  that,  notwith- 
standing his  legal  capaeity  and  duty,  he  might,  lawfully 
and  properly,  dedine  to  hear  and  decide  the  cause  on 
the  merits,  or  even  to  commit  the  hearing  to  any  other 
or  others  for  the  purpose  of  making  an  order  of  his  own, 
on  the  advice  or  opinion  he  might  receive.  In  such  case, 
the  party  complaining  of  the  Vice- Chancellor's  decree 
could  be  relieved  from  any  error  only  by  appeal  to  the 
House  of  Lords,  —  an  ample  and  sufficient  remedy ;  if 
the  law  were  such  that  the  House  of  Lords  could  not 
hear  an  appeal  from  a  decree  of  the  Court  of  Chancery 
which  had  not  been  personally  pronounced  by  the  Lord 
Chancellor  himself,  and  on  a  hearing  by  himself,  I  think 
that  in  such  case  (which  happily  does  not  exist)r  it  would 
be  the  duty  of  the  Lord  Chanoellor  to  helar  and  make 
an  order  on  the  merits  of  the  case,  because  in  no  other 
•    O  4  way 
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1849*  irty  oonld  a  fiulnre  of  justice  be  prerentedi  HaTing  aa 
aatliarity  to  exercise  and  a  duty  to  perform^  his  discre- 
tion in  the  exerdse  of  his  aathority  and  in  the  perform- 
ance of  his  duty,  must  be  governed  by  his  view  of  the 
necessity  of  the  case ;  the  necessity  under  which  he  is 
to  prevent  his  peculiar  and  personal  pontion  from  oc- 
casioniag  a  failure  or  a  denial  of  justice.  He  is  not  to 
abstiun^  because  the  drcnmstances  may  be  painful  to 
himself,  or  such  as  he  would  wilUngly  escape  from. 
And  for  the  reasons  I  have  stated,  I  am  of  opinion  that 
an  order,  which  he  may  make,  in  the  exerdse  of  that  £s- 
cretion,  is  not  void  for  incapad^,  and  ought  not  to  be 
treated  as  a  nullity. 

On  the  whole,  therefore,  oonddeiing  that  Mr.  Dimes 
has  rused  an  objection,  which  (if  valid)  is  unavoidable, 
and  leads  directly  to  a  denial  of  justice :  — that  if  the 
opbion  which  I  have  stated  be  correct,  it  would  be  the 
duty  of  the  Lord  Chancdlor  to  fnable  Mr.  Dme*  to  enrol 
the  decree  already  made,  and,  if  Mr.  Dimes  should  denro 
it,  the  order  to  be  made  on  the  pres^it  application,  and 
that  by  such  means  any  error,  if  error  there  be,  of  which 
Mr.  Dimes  may  have  reason  to  complain,  may  be  fully  * 
and  satisfactorily  redressed  in  A»  House  of  Lords:  — 
considering  further,  that,  except  by  appealing  to  the 
House  of  Lords,  Mr.  Dimes  has  no  means  of  obtun- 
ing  relief  against  the  decree  of  the  Vice-chancellor  of 
England  J  even  if  the  order  made  by  the  Lord  Chan- 
cellor were  dischaxged,  —  and  that  granting  this  appli- 
cation would  be  of  no  avul,  but  would  leave  the  case 
subject  to  the  same  objection  and  difficulty,  firom  which 
Mr.  Dimes  may  relieve  himself,  as  soon  as  he  pleases,  by 
an  appeal  in  the  usual  course,  I  am  of  opinion,  and  shall 
humbly  advise  the  Lord  Chancellor,  that  this  motion 
ought  to  be  refused  with  costs. 

Affirmed  by  Lord  CaUenkam,  2  Hall  ^  Tw.  92. 
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EOSS  V.  EOSS.  J«M?so. 

rriHE  testator  gaye  the  residue  of  his  real  and  per-  A  jiarty 
-'-   sooal  estate  unto  his  brother's  children  equally,  tingent  Inter- 
as  tenants  in  common,  with  cross  remainders,  in  the  fat  jns  trust 
,  fund  mavy  m  a 

event  of  any  of  them  dying  under  twenty-one*  proper  case, 

nave  it 
brought  into 
The  testator  died  in  1831,  and  administration  was  Court  for  his 

granted  first  to  his  widow,  and  afterwards  to  Susannah,  ^^^^" ' 


the  eldest  child,  on  her  attaining  twenty-one.  shew  some 

sufficient 
ground  for  it. 
There  were  eight  children,  James  Augustus^  who  was      Motion  to 
1     -ni  •     -^        r  1  m«        1     1    .1  •      ,   pay  trust  fund 

the  Plamtm,  and  seven  others.     They  had  all  attained  into  Court, 

twenty-one  except  Henrietta  and  Emma.  '^"u^'th"at*"** 

Siere  was  no 
Part  of  the  testator's  property  consisted  of  a  sum  of  ^S^bi^ 
stock  standing  in  his  name,  and  by  arrangement,  this  that  the  fiind 
sum  was  divided,  and  six  eighths  paid  to  the  Plaintiff  ^^(^,  ^ 
and  the  other  five  children  who  had  attained  twenty-one.  sufficiently 
The  remaining  two  dghths,  being  794iL  10«.,  were  still  surutgei. 
in  the  Bank,  and  appropriated  as  the  shares  of  the  infant 
Defendants  Henrietta  and  JSmma* 

This  bill  was  filed  by  James  Augustus  Bass,  one  of 
the  children,  against  the  widow,  the  administratrix,  and 
the  other  residuary  legatees,  for  an  account  of  the  real 
and  personal  estate.  The  answer  admitted  the  above 
facts  as  to  the  two  ei^ths  of  the  stock  standmg  in  the 
Bank,  under  the  above  arrangement,  in  trust  for  the 
two  infant  Defendants,  and  stated,  that  the  Plaintiff  had 
recrived  more  than  his  share  of  the  residue. 
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It  was  now  moved,  on  behalf  of  the  Plaintiff,  that 
this  sum  should  be  paid  into  Court,  and  also  for  pro- 
duction of  documents. 

Mr.  Turner  and  Mr.  Renshaw,  for  the  Plaintiff,  con- 
tended, that  as  the  Plaintiff  had  a  contingent  interest 
in  the  fund,  which  would  take  effect  in  the  event  of 
the  infants  dying  under  twenty-one,  he  was  entitled  to 
have  the  fond  brought  into  Court  for  his  protection ; 
and  that,  pending  a  suit  for  administration,  the  ordinary 
rule  was,  to  bring  the  trust  money  into  Court 

Mr.  Roupell  and  Mr.  Batten^  for  the  infants,  resisted 
the  application,  on  the  ground  that  the  Plaintiff  had 
nothing  but  a  remote  oontingency  in  a  small  share  in  the 
fund  which  did  not  exceed  163/«  That  there  was  no 
charge  of  danger  or  insecurity,  and  that  even  if  there 
had  been,  the  Plaintiff  might  protect  his  interest  by  a 
distringas.  That  the  Plaintiff  bad  acquiesced  in  the 
arrangement  made  upon  the  division,  and  that  his  only 
object  was  to  create  a  fund  in  Court  for  the  pajment  of 
the  costs  of  suit. 


Mr.  Liqyd,  for  the  administratrix,  also  resisted  th^ 
application  as  being  unnecessaxy. 

The  Mastbb  oftke  BOLLS, 

Am  I  bound  to  order  this  sum  to  be  brought  into 
Court  in  a  case  where  I  see  no  danger  ?  There  was  a 
time  when  it  was  almost  considered  as  a  mere  matter 
of  course  to  order  trust  funds  to  be  brought  into  Court ; 
but  now  the  question  always  is,  whether  there  exists 
any  suflScient  ground  for  such  an  interposition.  Here, 
though  there  has  been  an  appropriation,  the  Plaintiff, 
who  has  a  contingent  interest,  is  not  prevented  making 
this  application  ;  for  a  party  having  merely  a  contingent 

interest 
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interest  in  a  sum  of  stock  may,  no  doubt,  in  a  proper 
case,  apply  to  have  it  brought  into  Court  The  Plain* 
tiff,  however,  in  this  case,  can  sufficiently  protect  his 
interest  by  the  ordinary  process  of  distringas^  and  that 
will  save  a  great  deal  of  complication  and  expense. 

The  ground  on  which  I  now  proceed  is  this :  —  There 
is  not  the  least  allegation  or  pretence  of  any  danger  to 
the  fund ;  and  it  also  appears,  that  there  is  a  debt  due 
from  the  Plamtiff  to  the  estate,  which  affords  ample 
security  to  him ;  besides,  the  Plaintiff  may  adopt  a  pro- 
cess out  of  Court,  by  which  the  ftind  cannot  be  removed, 
without  notice. 

The  real  question  is  as  to  the  costs  of  this  motion, 
and  I  think  I  ought  not  to  give  any. 


o 


OLDFIELD  ».  COBBETT.  ii%3i. 

N  the  30th  of  March  1840,  on  the  petition  of  the  A  motion 

Dcing  refused. 
Plaintiff,  an  order  was  made,  that  the  Plidntiff's  with  costs, 

costs  of  certain  impertinence  in  an  affidavit  of  the  De-  not£^^*^' 

fendant  should  be  taxed  and  paid  by  Cobbett  (not  stating  renew  the 

to  whom).     The  costs  were  taxed,  and  on  the  Uth  of  ^g^  hav!  ^'^ 

June  a  subpoma  for  costs  issued,  directing  them  to  be  been  paid. 

paid  to  the  Plaintiff.    Cobbett  was  then  in  custody  in  the  ^as  made  on 

Fleety  he  having  been  brought  up  under  a  commission  ^®  appljca- 

of  rebellion,  issuing  out  of  the  Court  of  Exchequer,  Plaintiff  that 

and  by  that  Court  committed  (a),  and  in  consequence  ^^^jj  ^"^ 

the  attachment  was  lodged  at  the  Fleet  as  a  detainer.       taxed  and 

rpL     paid  without 

(fl)  See  1  pmp»,  M7.  X^i!  %lie 

iubpana  for  costs  directed  them  to  he  paid  to  the  PlaintiC  and  an  attachment  issued 
in  the  usual  form.    Held,  r^ular.  ^ 

It  is  not  necessary  to  bring  up  a  party  who  is  in'costodj  for  non-payment  of  costs. 
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The  Fleet  priaon  was  abolished  by  the  5  &  6  VieL 
e.  22.,  and  CcbUtt  was  afterwards  turned  over  to  the 
Queen's  Prison  under  the  provittons  of  that  statute. 

Mr.  Greene  now  moved  that  Cchbelt  might  be  dis- 
charged, on  various  grounds.    He  argued  as  follows :  — 

First.  There  is  no  order  on  Cobbett  to  pay  to  the 
Pluntiff;  the  order  of  the  30th  of  March  directs  CobbeU 
to  pay,  but  does  not  state  to  whom.  The  forms,  imder 
the  General  Order  of  May  1839(a),  of  the  writs  of^ 
fa.  and  elegitf  shew,  that  the  orders  on  which  they  issue 
direct  to  whom  the  money  or  costs  is  to  be  paid.  They 
run  thus,  which  sum  was  ordered  ''  to  be  paid  by  the 
siud  C  2>.  to  A.  B.^  If,  therefore,  it  is  necessary 
where  the  property  of  a  party  alone  is  in  question, 
h  fortiori,  it  is  necessary  where  the  personal  liberty  of 
the  subject  is  concerned,  in  which  case  nothing  ought  to 
be  left  to  inference.  The  regular  form  of  order  is  to 
direct  to  whom  the  costs  are  to  be  paid. 

[The  Master  oftlu  Bolls.  But  does  not  the  tub^ 
potna  for  costs  direct  the  costs  to  be  pud  to  the  Plain- 
tiff? (ft)] 

Yes;  but  it  is  not  warranted  by  the  order.  Neither 
the  order  nor  the  certificate  of  taxation  shew,  that  the 
costs  were  adjudged  to  be  paid  to  the  Plaintiff.  In 
Tat/lor  V.  Jardine(c)  an  order  was  directed  to  bo 
amended  by  addmg  the  words  '*  and  paid  by  the 
Plaintiffs.'' 

2.  The 

(a)  Ord.  Can.  141.  (c)  1  Hare,  316. 

(b)  See  the  form  of  iuhpofna 
for  costs  then  and  now  in  (brce, 
Ord,  Can.  62.  339. 
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2.  The  attachment  is  not  a  warrant  of  committal:  a  1849, 
warrant  is  necessary  to  detain  a  party  in  cnstod j,  and  the 
Defendant  ought  to  have  been  brought  up  and  committed 
The  writ  of  attachment  commanded  the  Sheriff  to  attach 
Cobbeti,  so  as  to  have  him  before  the  Court  to  answer 
touching  his  contempt  for  non*payment  of  the  costs,  (a) 
It  therefore  contemplated  his  being  brought  up  before 
the  Court,  in  order  that  the  Court  might  make  an  order 
for  his  committal  Not  havbg  been  brought  up  (b),  he 
ought  to  be  discharged. 

3.  The  Queen's  Prison  Act(c)  only  authorised  the 
transfer  of  such  persons  as  had  been  committed;  for  the 
warden  was  to  certify  '*  the  names  of  the  prisoners  then 
in  his  custody,  with  the  several  causes  and  times  of  their 
commitments.^  As  Cobbett  had  not  been  <<  committed,**  he 
was  wrongfully  transfeixed,  and  is  now  improperly  and 
without  ^sufficient  authority  detained  in  the  Queen's 
Prison.  He  was,  formerly,  in  the  custody  of  the  warden 
under  a  contempt  of  the  Exchequer,  but  he  has  since 
been  discharged  from  it  {dj. 

Mr.  Turner,  eontriu  First  On  the  26th  of  March 
1847,  a  motion  was  made  before  the  Lord  ChanceUor 
to  discharge  Cobbett  from  this  process,  that  is,  to  set  aside 
the  subpoenai  the  service  of  the  stdfpoBna,  and  the  attach- 
ment, and  that  motion  was  refused  with  costs.  He  now 
states  the  particular  grounds  in  his  notice  of  motion ; 
but  the  object  is  the  same,  and  a  party  cannot  bring 
forward  the  same  motion  from  time  to  time  by  merely 
varying  the  reasons.  This  Court,  therefore,  has  no 
jurisdiction  to  entertain  the  motion. 


2.  He 


(a)  8ee  2Sm.  Pr.  653.  (3d         (c)  5  *  6  Ftci.  c.22. 
ed.)  id)  1  PW^»  557. 

(b)  lWA.e.2e. 


94> 
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Qldfibld. 

r. 

Ck)iiBBTT« 


.'  2;  He  has  not  paid  the  coBta  of  the  former  appliea- 
tio&B  for  the  same  purpose,  wfaidi  have  been  repeatedly- 
refused  with  oosts.  His  oondnct  is  oppressive  in  the 
extreme.  He  has  been  offered  his  diseharge,  if  he 
would  undertake  to  bring  no  action ;  but  he  remains  in 
priscA  harassing  the  Plaintiff  witib  these  motions,  which 
have  already  put  him  to  an  expense  exceeding  600L 


.  3.  As  to  the  first  of  die  alleged  irregularities.  The 
order  of  the  30th  of  March  was  obtained  on  the  i^ 
plication  of  the  Plaintiff,  who  had  the  carriage  of  the 
order,  and  Cobbett  was  thereby  otdered  to  pay  the  costs. 
There  eould^  therefore,  be  no  doubt  as  to  whom  they 
were  payable,  besides  the  mbpcma  for  costs  expressly 
directs  them  to  be  paid  to  the  Plaintiff.  As  to  the 
second  objection,  the  only  cases  in  which  it  is  necessary 
to  bring  up  a  party  are  upon  contempt  for  Bon-«ppear* 
aiKse  or  for  want  of  answer  (d)«  As  to  the  third,  the^ 
act  applies  to  ^'  all  the  prisoners  confined  in  the  Fket 
Prison  "  (i),  and  the  <<  warrant  oi  cooimitment "  means 
every  process  authorising  a. detainer.  Cobbeti  was' 
then  under  commitment  by  the  Court  of  Exchequer, 
and  Iras  detained  under  the  attachment  out  of  this 
Court.  He  was  properly  transferred  with  all  Un 
causes  of  detMuer. 


Mr.  Greene  in  reply. 


The  Masteb  of  the  BoLLS. 

I  have  great  satis&etion  in  finding  the  case  of  Mr.  Cob^ 
iett  brought  distinctly  before  the  Court,  and  to  have 
the  grounds  so  well  stated  and  so  forcibly  and  properly 
brou^t  before  the  Court.     Hitherto,  it  has  been  my 

misfortune 

(a)l>r.4.  ff.86.  #.15.,Rtile5.         (5)  5  ft  6  FiA  c.  2S.  #.  S.    ' 
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miafdrtune  to  have  the'  soatter  stated  in  auch  a  way. 
that  I  ootid  never  understand  what  he  was  aiming  at, 
but  I  now  know  what  is  sought,  and  the  Teasons  in  sop- 
port  of  it. 

If  I  were  merely  to  consult  my  own  indinationi  I 
should  discharge  him  immediatelyi  finding  he  has  been 
detained  in  Custody  so  loug  as  nine  years.  I  should  be 
glad  thia  he  suffered  no  more.  But  I  must  consider 
what  it  is  my  duty  to  do^  having  regard  to  the  practice 
of  the  Court,  and  to  the  rights  of  the  Phdntiff.  Mr. 
Ccbbett  might  long  ago  have  been  out  of  custody.  His 
discharge  haa  been  offered  him  in  Courtj  on  his  under* 
taking  to  bring  no  action.  I  am  Quite  igmurant  why 
that  condition  was  required  on  the  one  side,  or  why  it 
was  declined  on  the  other.  The  parties  not  being  able 
to  come  to  an  accommodation,  stand  on  their  legal 
rights,  and  I  must,  therefore,  decide  them  according  to 
the  established  practice  of  the  Court. 

In  the  first  place,  I  think  Cobbett  has  no  right  to: 
make  this  application  to  me,  because  the  former  appli- 
cutioB  made  to  me  on  the  same  matter  wad  refused  with 
costs,  and  those  costs  have  not  yet  bete  paid. 

Next,  I  think,  that  as  to  most  parts  of  tins  motion,  it 
iis  substantially  the  same  as  that  which  was  refused  by. 
the  Lord  Chancellor,  and  therefore  I  have  not  jurisdie- 
lion  to  review  his  decision.  I  am  glad,  however,  that 
the  reasons  have  been  so  deariy  stated ;  and,  after  this 
argument,  I  hardly  think  I  ought  to  abstain  from  stating 
ndy  opinion. 

.  My  opmioii  is,  that  the  subpcma  was  warranted  by. 
the  order.  It  is  not  done  with  the  precision  it  might ; 
(>ut  there  are  many  cases  in  Which  the  Court  awards 

costs 
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1849.  coBts  to  be  paid  by  a  party  without  sajring  to  whom. 
One  instance  is,  where  a  bill  is  dismiased  with  coats 
before  the  hearing:  not  a  word  is  sud  as  to  whom  they 
are  tobepaid(a). 

Then  as  to  the  attachment.  It  does  not  necessarily 
follow  that  a  party  is  to  be  brought  up  into  Court  to  be 
turned  over  to  the  Queen's  Prison.  The  Act  of  Par- 
liament has  provided,  in  oertiun  cases,  that  a  Defendant 
in  custody  shall  be  brought  to  the  bar  of  the  Court 
within  a  limited  time,  in  order  that  certun  things  may 
be  ascertained.  The  act  refers  to  particular  cases,  and 
this  is  not  one  of  them,  (b)  There  is  a  ample  duty  to 
be  performed,  namely,  the  pajrment  of  41Z.  Ss.  9dL  for 
costs  due  from  the  party  in  custody  to  the  party  to 
whom  it  is  ordered  to  be  paid;  that  duty  remains  un- 
performed, and  Coibeit  is  therefore  properly  detained  in 
custody. 

The  third  reason  uiged  is,  that  the  act  only  applies 
to  persons  under  commitment  The  answer  is,  that 
there  was  a  commitment  by  the  Exchequer,  and  a 
transfer  was  legally  made,  and  he  is  legally  detiuned. 
There  is  an  end  of  all  argument  on  the  subject 

I  refuse  this  motion,  because  Mr.  Cobhett  is  not 
entitled  to  moke  it,  he  not  having  paid  the  costs  of 
the  former  motion.  I  think,  that  in  substance  and 
effect,  this  must  be  considered  the  same  as  the  previous 
motion,  and  that  it  is  not  altered  by  the  new  reasons. 
The  case  came  before  me  on  certain  reasons:  it  was 
then  taken  to  the  Lord  Chancellor  and  by  him  aflBrmed, 
and  now  the  Defendant  comes  before  me  for  the  same 
thing,  but  on  different  grounds.    This  cannot  be  done. 

(a)    See    SeUm  on    Decree,         (b)    1    FT.  i,    c.  36.  #.  15. 
380.  Rttle& 
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1849. 


EDWARDS  V.  EDWARDS.  March  si. 

AprU2. 

^TIHE  testator  gave  the  residue  of  his  estate  to  three  «  Lawful 
-'-   trustees,  upon  trust,  in  case  his  daughter  Mary  "?"®  *  |"  » 
should  marry,  then  <<  to  pkce  out  and  secure  the  sum  upon  the 'con- 
of  1000^  in  such  manner,  that  she  should  receive  the  if*^?.?*"?" 
interest  thereof  to  her  own  sole  and  separate  use  during  and  that,  to 
her  life,  and  the  principal  sum  of  1000/.  to  be  divided  JfM^Jehll. 
equally  among  her  lawjtd  issue,  but  in  default  of  such  dren"  bom 
issue,  then  that  the  said  1000/.  should  revert  to,  and  feri^^fdL- 
again  make  part  of,  the  residue  of  his  estate."    And  in  tribution. 
pase  his  daughter  Marianne  should  marry,  then   ''to 
place  out  and  secure  the  sum  of  700/.,  in  such  manner, 
that  she  should  receive  the  interest  thereof  to  her  own 
sole  and  separate  use  during  her  life,  and  after  her 
death,  the  said  sum  of  700/.  to  be  divided  equally 
among  her  lawful  issue,  and  in  default  of  such  issue, 
the  same  shall  again  revert  to  and  make  part  of  the 
residue  of  his  estate."    And  in  case  his  daughter  Ann 
should  marry,  he  directed  his  trustees  to  place  out 
the  clear  residue  of  his  estate  and  effects,  in  such  man- 
ner, that  his  daughter  Ann  should  receive  the  interest 
thereof  to  her  own  sole  and  separate  use  during  her 
life,  and  the  principal  money  to  be  divided,  after  her 
death,  equally  amongst  her  lawful  issue.     And  in  de- 
fault of  such  issue  of  his  daughter  Ann,  in  trust  to 
place  out  and  secure  the  same  to  the  use  of  his  daughter 
Mary  for  her  life,  and  after  her  death,  to  be  equally 
divided  among  her  lawful  issue,  and  in  default  of  such 
issue  of  hb  daughter  Mary,  in  trust  to  place  out  and 
secure  the  same  to  the  use  of  his  daughter  Marianne 
for  her  life,  and  after  her  death  to  be  equally  divided 
among  her  lawful  issue. 
Vol.  XII.  //  «And 
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1849.  '^  And  in  default  of  such  issue  of  all  his  three  daughters, 

^'"^""^     then,  upon  trust,  to  place  out  and  secure  the  same 

V.  to  the  use  of  his  son  John  Eliot  for  his  life,  and  after 

Edwakm.     j^  ^^^^   ^  ^  equally  diyided  among  his   lawful 

issue;  and  in  default  of  such  issue,  then  in  trust  to 

divide  the  said  residue  and  remainder  of  his  estate  and 

bfibcts,  equally,  among  all  the  ehUdren  of  Thomas  Ban- 

doll  and  Janet  Anderson,  shalre  ahd  ishare  alike^  and  in 

default  of  lawful  issue  of  either  of  them,  the  whole  of 

the  said  residue  or  remainder  to  he  divided  equaUy 

atnong  the  children  of  the  other  dhare  and  shai^  tilik^." 

In  a  subsequent  part  of  his  will  he  made  three  several 
dispositions  of  money  in  favour  of  each  of  his  three 
daughters  for  her  life,  "  and  to  her  lawful  issue  ^  equally^ 
with  gifts  over  "  in  default  of  such  issue."" 

The  daughters  Anh  and  Mary  died  unmarried.  Ma- 
rianne married  and  had  seven  childlren,  three  of  whotli 
predeceased  her. 

By  the  decree  made  in  this  cause  in  1829,  the  divi- 
dends on  the  whole  residuary  fund  were  directfed  to  be 
paid  to  Marianne  for  life,  or  until  further  order,  with 
liberty  to  any  of  the  parties  to  apply. 

Marianne  died  in  December  1848,  and  a  petition  was 
presented  on  behalf  of  her  four  surviving  children,  for 
payment  to  them  of  the  fund.  One  of  the  four  sur- 
viving children  had  four  children,  on  behalf  of  whom  a 
claim  was  made  to  participate  in  the  fund. 

Mr.  Roundell  Palmer,  for  the  four  surviving  children. 
The  decree,  by  directing  payment  of  the  dividends  to 
Marianne  for  life,  establishes  this :  —  That  the  gift  ovet 
*'  in  default  of  lawful  issue  "  is  not  too  remote. 

The 


Edwards 
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The  word  "  issue  "  is  used  by  the  testdtor  as  equira-       18494 
leut  to  "  children/'  in  the  limitation  to  the  "  children  " 
of  Tlkomas  Randall  and  Janet  Anderson^  and  in  default  o. 

of  "  lawfvl  issue  "  of  either,  then  among  the  "  children  "  Edwaedi- 
of  the  other.  "  Issue "  must,  therefore,  be  construed 
'*  children "  in  the  other  parts  of  the  will,  and  either 
the  four  turyiTing  children,  or  they  and  the  represent- 
atives] of  the  three  who  are  dead,  are  entitled  to  the 
fiind-  He  cited  Sibley  v.  Ferry  (a),  Farrant  v.  iW- 
chols(b).  Hedges  y.  Harpur{c),  Williams  v.  2Teafc(d), 
Bidgeway  y.  MunUttriek.  (e) 

Mr.  RenshaWf  Mr.  Goldsmid,  and  Mr.  Cotton  argued, 
that  the  expression  'Mssue"  would  let  in  the  grand- 
children bom  before  the  period  of  distribution  to  par- 
ticipation of  the  fund,  as  in  Dalzell  y.  Welch  (g).  Head 
y.  Randall  (h),  Evans  y.  Jones  (t),  and  see  Gale  y.  Ben^ 
net{k\  Wyth  y.  Blackman.  (l) 

They  also  cited  EVicombe  y.  Gompertz  (m),  and  Car- 
ter y.  BentaU.  (n) 

Mr.  R.  Falmer,  in  reply. 

The  Masteb  of  the  BoLLS. 

The  expression  "  issue  "  may  either  mean  all  the  de- 
scendants in  eyery  degree,  or  it  may  be  used  in  a  more 
limited  sense.     The  word  admits  of  different  meanings, 

and 


(a)  7  Fes.  522.  (t)  2  CtMy.  516. 

(6)  9  Beavan,  327.  (k)  Ambler,  681. 

Ic)  9  Beavan,  ^79.  (/)  1    Veg.    sen.!  196.,    and 

(d)  6  Hare,  239.  Ambler,  555. 

(e)  1  Br.  *  War.  84.  (m)  3  MyL  *  Cr.  127. 
(g)  2  iSSmoiif,  319.  (n)  2  Beavan,  551. 


(A)  2r.*C.{C.C)231. 
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1849.  and  when  used  in  an  ambiguous  or  equivocal  sense,  its 
meaning  must  either  be  collected  from  the  immediate 
context,  or  bj  reference  to  the  mode  in  which  it  is  used 
elsewhere  in  the  same  will. 

But  besides  this,  the  same  word  may,  on  different 
occasions,  and  from  the  immediate  context,  have  two 
different  meanings,  and  therefore  great  difficulties  may 
possibly  arise. 

But  ifj  in  the  first  part  of  a  will,  you  have  this  word 
used  equivocally,  and  nothing  in  the  immediate  context, 
to  enable  you  to  construe  its  meaning;  but,  in  another 
part  of  the  same  will,  you  have  the  ambiguity  corrected, 
and  find  it  used  in  a  particular  sense,  the  presumption 
is,  that  the  testator  has  always  used  it  in  that  sense  in 
which  you  find  it,  where  he  himself  has  corrected  the 
ambiguity. 

That  I  consider  to  be  the  case  here.  In  the  first 
part  he  has  used  the  word  "  issue  **  equivocaUy,  and  in 
the  subsequent  part  he  has  used  it  in  such  a  way  as  to 
shew  that  he  considered  the  expression  as  equivalent  to 
the  word  **  children.''  I  think,  therefore,  we  must  as- 
sume, that  he  applied  it  in  that  sense  in  every  part  of 
his  will.  The  word,  I  admit,  may  have  a  more  extended 
sense,  but  on  this  will,  I  think  the  funds  are  divisible 
in  sevenths  between  the  children  who  are  living,  and 
the  representatives  of  those  who  are  dead. 
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1840. 

BAKER  V.  GIBSON.  March  30,Sl. 

^|"HE  tcstatruE,   Ann  Smith,  had  three  daughters^  A  testatrix 

-■-    Ann,  Lydia,  and  Elizabeth.    By  her  will,  she  gave  'j^^^'Jfi  ^^^^ 

,        %,  -       -  /  ^         daughters, 

the  produce  of  her  real  and  personal  estate  to  trustees,  as  gave  one-third 

to  one  third  to  Ann  for  life,  with  remainder  to  her  hus-  \?c  ^^\!^^ 

uie,  witn  re- 
band  for  life,  with  remainder  to  Unit's  children,  with  mainder  to 

remainder  to  the  other  two  daughters  for  life,  and  after-  J^|^rtWel^° 

wards  to  their  children,  with  an  ultimate  limitation  to  with  cross- 

her  (the  testatrix's)  *•  own  next  of  kin  and  legal  personal  between  them, 

representattvesJ"  ^}^}^  an  ,.   . 

^  ultimate  lunit- 

ation  to  her 

She  gave  the  other  two  thirds  severally  in  a  similar  Ji^\nd°fecid  ^ 
way  to  Lydia  and  Elizabeth,  with  similar  limitations  personal  re- 
over,  mutatis  mutandis,  with  an  ultimate  limitation  "  to  Seld^thaniie 

her  oum  next  of  kin  and  legal  personal  representatives.^       class  of  next 

of  kin  was  to 
be  ascertained 

The  testatrix  died  in  1807,  Ann  died  in  1808,  Eliza-  ^\,^^^  ^^^ 

of  the  testa- 
beth  in  1845,  and  Lydia,  the  surviving  daughter,  in  trix,  and  that 

1846.    None  of  the  daughters  had  chUdren.    The  ques-  ^Si  teninte 
tion  now  arose,  who  took  the  property  under  the  ulti- 
mate limitation  to  the  testatrix's  '*  own  next  of  kin  and 
legal  personal  representatives." 

•  Mr.  Turner  and  Mr.  Rogers,  for  Crahtree,  the  legal 
personal  representative  of  Lydia  and  Elizabeth.  There 
are  three  questions :  first,  as  to  the  construction  of  the 
words  **  own  next  of  kin  and  legal  personal  represent- 
atives.'" Secondly,  as  to  whether  the  gift  vested  at  the 
death  of  the  testatrix  or  of  the  surviving  daughter ; 
and,  thirdly,  whether  the  class  took  as  joint  tenants,  so 
that  the  survivor  became  entitled  to  the  whole. 

^3  On 
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1840.  On  the  first  point,  thej  relied  on  Kilner  \.  Leech  (a), 

where,  under  an  ultimate  limitation  to  '^  next  of  kin  or 
personal  representatiyefl  in  a  due  course  of  administra- 
tion, according  to  the  Statute  of  Distributions,"  the 
next  of  kin  had  been  held  entitled  to  the  ezduaon  of 
the  personal  representatives,  and  they  referred  to  the 
Statute  of  Distributions  (i),  in  which  the  term  *^  legal 
representatives"  was  used  On  the  second  point,  they 
cited  Seifferth  v.  Badham  (c),  Jenkins  v.  Oawer  (d), 
Allen  V.  Thorp  (e),  Nicholson  v.  Hllson  (y\  Wart  v. 
Rowland  {h\  HoUoway  v.  Holloway(J),  JLasbury  v.  Nno' 
port{k\  Smith  v.  Smith{l)t  and  Urqyhart  v.  Urquhart(jn\ 
where  it  had  been  held,  that  the  class  of  next  of  kin 
was  to  be  ascertained  at  the  death  of  the  testator,  and 
not  at  the  death  of  the  tenant  for  life,  and  Say  v. 
Creed{n),  where  the  same  general  rule  was  admitted: 
the  third  point,  they  argued,  had  been  determined  in 
Withy  v.  Mangles  in  this  Court  and  by  the  House  of 
Lords (o),  where  the  gift  was  to  the  ''next  of  kin," 
and  it  was  held,  that  they  took  as  joint  tenants. 

IVIr.  J.  Forster,  for  the  trustee,  objected,  that  the 
case  could  not  proceed  in  the  absence  of  those  persons 
who  were  the  next  of  kin  of  the  testatrix  at  the  death 
of  the  daughters ;  but 

The  Master  of  the  Bolls  said  that  this  was  un- 
necessary, as  he  considered  that  point  now  firmly, 
aettled. 

Mr- 

(a)  7  Beavan,  202.  sod    10          (i)  5  Ves.  399/ 

Beavan,  362.  {k)  9  Beavan^  376. 

(6)  22  Sc  23  Car.  2.  e.  10.  i .  6.  (0  1^  Shums,  317. 

(o)  9  BeMOH,  370.  (si)  18  Sknom,  618. 

(d)  2  Collyer,  637.  («)  5  Hare,  580. 

(e)  7  Beavan,  72.  (o)  4  Beavan,  358.  and  10  CI. 
(g)  14  Shnons,  549.  ^  JFIn.  215. 
(h)  2  PhUGps,  635. 
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Mr.  Roupell  and  Mr.  Webby  for  the  representatiyes  of 
Anriy  then  contested  the  third  point  only,  arguing  that 
the  next  of  kin  took  as  tenants  in  common.  They  cited 
fVoodgate  v.  Unwin  (a\  where  there  was  a  bequest  to 
A.  for  life,  and  after  her  decease,  to  her  children  when 
they  arrived  at  twenty-one,  and  it  was  held,  that  the 
children  took  as  tenants  in  common.  They  argued 
also,  that  the  gift  being  to  the  '^  next  of  kin  and  their 
legal  personal  representatives,*'  the  testatrix  intended^ 
in  the  event  of  the  death  of  any  one  of  the  next  of  kin, 
that  her  personal  representative  should  take  in  her  right 
or  by  substitution,  and  that  effect  could  only  be  given 
to  this  by  holding  that  they  took  as  tenants  in  common. 

Mr.  Turner^  in  reply.  In  Woodgate  v.  Unwiug  the 
children's  shares  vested  on  their  respectively  attaining 
twenty-one;  and  yesting  at  different  times,  they  could 
not  take  as  joint  tenants;  but  here,  the  whole  vested  at 
the  death  of  the  testatrix. 

The  Master  of  tJte  Bolls  said  he  would  consider 
the  question  of  joint  tenancy. 


loa 


1849. 


Bakbr 

Gip«ON. 


The  Master  of  the  Bolls  said  he  had  read  the  will, 
and  was  of  opinion  that  the  next  of  kin  took  as  joint 
tenants. 


Mardi  31 


(a)  4  Shnont,  129. ;  but  see  Stratton  v.  Best,  2  B,  C.  C. 
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ApHl  19.  ELLIS  r.  MAXWELL. 

Reridusfy       HpHIS  cause,  reported  aii/e(a),  now  came  on  for  fur- 

P^SrJ^        ^  therdiiection*. 

bequeathed  ia 

tnut  for  aU  j^  testator  William  Maxwell,  by  his  will,  dated  the 

the  sons  and  ,  \  ^ 

daughters  of     25th  of  March   1818,  devised  his  freehold  estates  to 

fwhowwe  trustees  in  fee,  to  the  intent  that  his  wife  might  there- 
living),  the  oot  receive  an  annuity  of  1000/.  for  her  life,  and  his 
vMteJ  at  ^^  '^^^^  Maxwell  (a  lunatic)  might  have  applied  for  his 
twcntv-one,  benefit,  an  annuity  of  lOOOi  The  testator  directed 
payable  or  <^U  the  residue  of  the  yearly  rents  to  be  invested  in  the 

transmiMible'*  public  funds,  "to  the  end  that  the  same  might  become 
until  the  ^  ^  ,  /  ,  «,,,.,     ^  . 

deaths  of  il.     a  part  of  his  personal  estate,   and  to  be  disposed  of  in 

"  ui  ^'nta^d  ^^^^  manner  as  he  should  thereafter  direct  and  declare 

powers  of        touching  or  concerning  the  same. 

maintenance. 

Held,  that  the 

sons  and  And,  subject  to  the  charges,  the  testator  directed  his 

attmning  '        trustees  to  stand  seised  of  his  freehold  estate,  to  the  use 

twenty-one,      ^f  ^j^g  g^g^  g^^  ^f  ^^  body  of  his  son  John  in  tail  male, 

acquired  vest-  ,  -^  ^ 

ed  interests,    with  remainder  to  the  other  sons  of  his  son  John,  sue- 

rlchrs^f^  cessively  in  tail  male,  with  remainder  to  his  daughter 

future-bom  Arm  Lyte  for  life,  with  remainder  to  the  use  of  the  first 

that  after  at-  ^^^  ^^  ^^®  body  of  Ann  Lyte  in  tail  male,  with  other 

twning  remainders  over.     And  the  testator  directed,  that  no 

they  were  en-   person  should,  under  the  limitations  and  trusts  afore- 
titled,  in  the  a^:.i 
life  of  i4.  and  ^*"* 
J?.;to  payment                                        (a)  3  Beavan,  587. 
of  their  shares 
of  the  income,  though  not  of  the  capital. 

The  rents  of  /mA  estates  were  directed  to  be  accumulated  and  become  part  of 
the  personal  estate.  Held,  that  althoush  the  Tfiellusion  Act  did  not  apply  to  Trith 
estates, yet  that  it  applied  to  the  rents, as  invested  from  time  to  time,  and  that  although 
the  rents,  which  ought  to  be  considered  as  corptig,  might  be  invested  for  more  than 
twenty-one  years  from  the  testator's  death,  yet  that  the  income  thereof  could  not. 

As  to  the  custody  of  plate  left  as  heir-looms,  in  the  interval  before  any  person  be- 
came entitled  to  the  possession. 
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said,  become  entitled  to  the  lands  in  pofi8e86ion»  or  to       1849. 
the  rents  and  profits  thereof,  during  such  time  as  any 
antecedent  limitations  remained  in  contingency. 

The  testator  then  gave  his  personal  estate  to  his 
tritstees,  "  upon  the  trusts  after  mentioned,  for  the  bene- 
fit of  all  the  sons  and  daughters  of  his  eon  John  Max* 
well  and  his  daughter  Ann  Lyte,  save  and  except  a  first 
bom  or  eldest  son,"  &c.  &c. ;  "  and  to  that  end,  he 
directed  the  trustees  to  transfer  the  trust  funds  unto  all 
his  younger  grandchildren,  equally  to  be  divided  be- 
tween them,  as  and  when  being  sons  they  should  attain  the 
age  of  ticenty-ane  yearsy  or  being  daughters  they  should 
attain  that  age  or  be  previously  married,  it  being  his 
will,  that  each  of  their  several  shares  and  interests  should 
become  vested  at  that  age^  or  the  previous  marriage  of 
daughters,  though  such  shares  should  not  become  poy- 
able  or  transmissible  until  after  the  demise  of  both  his 
son  and  daughter."  And  he  directed,  that  if  only  one 
grandchild  should  live  to  attain  such  vested  interest,  the 
whole  fund  should  go  to  such  only  grandchild. 

Power  was  given  to  the  trustees,  although  the  parents 
should  be  living,  to  apply  the  interest  of  each  grand- 
child's ''presumptive  share,"  even  including  an  eldest 
son's  share,  in  their  maintenance  and  education;  and 
the  surplus  was  to  be  accumulated,  and  paid  with  their 
original  shares  when  vested  and  transmissible.  The 
will  also  contained  a  clause  of  survivorship  of  the 
shares  of  those  who  should  die  without  having  acquired 
a  *'  vested  interest" 

The  testator  then  declared,  that,  after  the  decease  of 
his  son  and  daughter,  as  well  as  during  their  lives,  his 
trustees  should,  until  the  share  or  shares  of  all  his  grand- 
children '*  should  become  vested  and  assignable,  trans- 
ferable 
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l^^  ferable  or  payable,"  ai^lj  the  dindends  of  the  tmai  funds 
towaidfl  the  maiiitemince  and  edncatum  of  every  such 
child  and  childrea  respectiyely,  indoding  even  the  eldest. 

The  testator  made  his  wife,  Jane  Maxwell,  his  re- 
siduary legatee. 

As  to  his  i^te,  the  testator  thus  expressed  himself: 
*'  As  to  my  plate,  I  give  the  use  and  enjoyment  thereof 
to  my  said  dear  wife  during  her  natural  life  only,  and, 
after  her  decease,  I  give  the  same,  in  the  nature  of  aa 
heirloom,  to  the  person  who,  for  the  time  bdng,  shall 
be  in  the  actual  possession  and  enjoyment  of  my  free* 
hold  estates  under  the  limitations  of  this  my  will."      ^ 

The  testotor  died  the  8th  of  September  1818,  leaving 
Us  widow,  son  and  daught^,  surviving.  He  possessed 
real  estates  in  Ireland. 

The  testator's  son  John  Maxwell  still  remained  a 
lunatic  and  unmarried. 

His  daughter  Ann  had  four  children,  the  eldest  of 
whom  attained  twenty-one  on  the  29th  of  September 
1839 ;  the  second,  on  the  20th  of  April  1843 ;  the  third, 
on  the  2nd  of  June  1846,  and  the  youngest,  on  the  10th 
of  January  1849. 

The  term  of  twenty-one  years  after  the  testator's 
death  expired  on  the  8th  of  September  1839. 

This  suit,  instituted  by  the  trustees  for  the  adminis- 
tration of  the  testator's  estate,  came  on  for  hearing  in 
March  1841(a),  when]  it  was  declared^  that  according 

to 
(<f)lBeporled  3  Beavan,  5S7. 
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to  the  tariie  oonstruction  of  the  will»  do  long  iu  there  1849. 
should  not  be  any  son  of  John  Maxwell  born,  Henry 
fF.  M.  Lytey  as  being  the  eldest  son  of  Ann  Lyte^  and 
the  first  person  in  esse  entitled  to  the  testator's  freehold 
and  leasehold  estates  upon  the  death  of  the  survivor  of 
John  Maxwell  and  Ann  Lyte,  was  to  be  considered  an 
eldest  son  within  the  meaning  of  the  will,  and  was  not 
entitled  to  any  share  or  interest  in  the  corpus  of  the 
testator's  personal  estate,  or  of  the  surplus  rents  and 
profits  of  his  freehold  and  leasehold  estates  by  his  will 
directed  to  be  accumulated.  And  it  was  declared,  that 
during  the  period  there  should  not  be  any  son  of  John 
Maxwell,  Henry  W,  M.  Lyte,  notwithstanding  he  was 
such  eldest  son  of  Ann  Lyte,  and  was  the  first  person  in 
esse  entitled  to  the  freehold  and  leasehold  estates  upon 
the  death  of  John  Maxwell  and  Ann  Lyte,  had  been,  and, 
notwithstanding  he  had  attained  the  age  of  twenty-one 
years,  stiU  was  and  would  continue  to  be  entitled  to  an 
annual  allowance  out  of  the  dividends  and  the  trust 
fbnds  &;c.,  until  the  death  of  John  Maxwell  and  Ann 
Lyte.  And  it  being  by  the  said  will  directed,  that 
dthough  &a  [stating  the  power  for  maintenance  and 
education],  it  was  declared,  that,  regard  being  had  to 
the  aforesaid  declaration  as  to  the  said  Henry  W,  M. 
LyU  having  no  interest  in  the  corpus  of  the  said  tes- 
tator's personal  estate,  the  accumulation  so  directed  was 
Yoid  £rom  the  8th  day  of  September  1839,  being  twenty- 
one  years  from  the  death  of  the  said  testator ;  but  such 
declaration  was  to  be  without  prejudice  to  any  question 
as  to  the  right  of  any  younger  children  of  John  Maxwell 
and  Ann  Lyte,  who  being  a  son  should  attain  the  age 
of  twenty-one  years,  or  being  a  daughter  should  attain 
that  age  or  marry,  being  entitled  to  immediate  payment 
df  a  proportionate  part  of  the  surplus  interest,  &c«  And 
it  was  declared  (but  without  prejudice  as  aforesaid),  that 
Jane  Maxwell,  as  the  said  testator's  residuary  legatee, 

was 
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1849.  was  entitled  to  the  portion  of  the  said  sarplns  interest 
&C.  as  to  which  the  said  direction  to  accumulate  was 
or  might  thereafter  be  declared  to  be  void." 

Certain  enquiries  were  directed,  which  being  com- 
pleted, the  cause  now  came  on  for  further  directions. 

Mr.  Turner^  Mr.  Spence^  Mr.  RoupeUy  Mr.  Walpcle^ 
Mr.  Bagshawti  and  Mr.  IVillcock,  for  different  parties. 

The  questions  were,  Ist,  whether  the  grandchildren 
(other  than  the  eldest)  took  vested  interests  in  tho 
corpus  of  the  personal  estate  on  attaining  twenty-one, 
and  whether,  although  their  shares  could  not  be  paid 
until  after  the  death  of  the  testator's  son  and  daughter, 
the  income  in  the  meantime  ought  not  to  be  paid  to 
them. 

2.  As  to  the  mode  in  which  surplus  rents  of  the  Irish 
estates  ought  to  be  disposed  of,  which  were  not  affected 
by  the  English  act  against  accumulation  (a),  and  had 
been,  by  the  testator's  will,  directed  to  be  invested  and 
become  part  of  the  testator's  personal  estate. 

3.  As  to  the  custody  of  the  plate  between  the  death 
of  the  widow  and  the  coming  into  esse  of  a  person 
entitled  to  the  actual  possession  and  enjoyment  of  the 
freehold  estates. 

Seatt  V.  The  Earl  of  Scarborcuffh  (i)  and  Hheddtm  v. 
Goodrich  (c)  were  cited. 


T/ie 


(a)  40  Geo.  3.  c.  98.  (c)  8  K««y,  461 . 

(b)  I  Beapon,  154. 
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The  Master  of  the  Bolls.  1849. 

Some  of  the  difficulties  in  this  case  seem  to  have  been 
overcome  at  the  former  hearing;  I  have  therefore  no 
further  occasion  to  advert  to  them.  The  question  now 
raised  respecting  the  income  of  the  fund  which  has  been 
accumulated  to  the  extent  permitted  by  law  is,  whether 
that  income,  the  further  accumulation  of  which  is  for- 
bidden by  the  statute,  is  now  payable  to  the  persons 
who  have  obtained  a  vested  interest  in  that  fund.  There 
is  a  difference  between  a  gift  becoming  ''vested"  and 
becoming  **  payable  and  transmissible ;  "  it  may  vest  at 
one  time  and  not  become  payable  and  transmissible 
until  another  time.  The  testator,  I  think,  has,  by  this 
will,  made  a  sufficient  distinction  between  these  two 
things,  for  he  has  directed  specifically  that  the  fund 
should  be  vested  at  twenty-one,  but  not  payable  or 
transmissible  until  the  death  of  both  his  son  and  daughter. 
The  question  then  is,  what  is  to  take  place  between 
those  two  periods  of  time  ? 

The  children  were  all  infants  at  the  time  of  the  tes- 
tator's death;  there  was  therefore  apparently  a  long 
minority  to  be  expected,  during  which  their  education, 
as  well  as  their  maintenance,  was  to  be  provided  for ; 
and  the  testator  has,  accordingly,  directed  the  income  to 
be  applied  for  that  purpose.  The  gift  is  to  be  vested 
in  the  children  at  twenty-one,  although  not  to  be  pay- 
able or  transmissible  till  the  death  of  two  persons,  evi- 
dently for  this  reason,  because  the  persons  who  were  to 
become  entitled,  might,  iu  the  meanwhile,  be  constantly 
varying,  and  other  children  might  even  be  bom,  after 
some  of  them  had  attained  their  age  of  twenty-one. 
This  is  a  very  good  reason  why  the  shares  should  not 
be  payable  or  transmissible  until  the  time  which  he 
pointed  out,  if  he  meant  all  his  grandchildren  to  take 
equal  shares  in  the  capital  sum.     But  their  interests 

being 
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1849.  being  vested,  and  there  being  a  direction  for  mainte- 
nanoe  and  education,  the  question  is,  why  are  we  to 
consider  that  the  testator  meant  that  they  should  not 
have  the  fruits  of  the  property  after  it  became  vested 
in  them,  other  than  those  which  he  has  expressly  denied 
them. 

I  do  not  venture  to  say  that  it  is  perfectly  clear,  but 
I  think  that  the  reasonable  construction  of  this  will  is, 
that  I  ought  to  consider  that  these  children,  who  have 
all  attained  the  age  of  twenty-one,  and  have  obtained 
vested  interests  in  the  property,  and  who,  according  to 
the  intention  of  the  testator,  were  to  be  maintained  out 
of  it,  ought  now  to  receive  the  fruit  of  the  vesting, 
with  the  exception  only  of  that  from  which  the  testator 
has  excluded  them,  namely,  the  payment  of  the  capitaL 

I  think  that,  subject  to  the  right  of  the  eldest  sou 
to  be  maintained,  as  to  which  there  may  be  a  refer- 
ence, and  subject  to  the  contingencies  which  may  in- 
crease the  number  of  the  class  and  diminish  the  shareB 
of  each,  I  ought  to  declare  that  the  gift  is  vested,  and 
that  they  are  entitled  to  have  the  income  of  it  paid  to 
them* 

The  eonsequelice  is,  that  so  much  of  the  funds  ac^ 
cruing  after  twenty-one  years  from  the  testator's  death 
and  before  the  children  respectively  attained  twenty- 
one,  as  cannot  be  allowed  to  accumulate  and  has  not  been 
disposed  of  in  maintenance,  will  belong  to  the  widow  as 
residuary  legatee.  The  amount  will  vary  as  each  child, 
having  attained  twenty-one,  became  entitled  to  the 
whole  income  of  his  share ;  but  that  will  be  very  easily 
calculated. 

With  respect  to  the  real  estate,  I  confess  there  is  more 
doubt  about  that  than  any  thmg  else  in  this  case.    I  am 

inclined 
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inclined  to  believe  that  the  construction  contended  for  1849. 
is  right.  Considering  that  the  real  estate  and  the  in- 
come of  it  is  not  subject  to  the  proyisions  of  the  Thettus^ 
sen  Act  (the  contrary  of  which,  nobody  has  contended 
for),  how  do  the  directions  of  the  will  apply  to  it?  The 
testator  says  distinctly,  that  the  rents  are  to  be  invested 
and  become  a  part  of  his  personal  estate,  and  to  be 
disposed  of  in  the  manner  directed  by  the  will,  that 
is,  to  be  accumulated :  by  which  I  understand,  the  in- 
come is  to  be  added  to  the  principal,  which  is  personal 
estate.  It  is  not  because  the  rents  fall  into  the  personal 
estate  every  year  that  they  are  to  be  called  the  accu- 
mulation in  the  sense  which  this  Cotirt  gives  to  the 
tenn«  These  rents  are  portions  of  the  personal  estate 
acquired  year  by  year:  they  become  personal  estate, 
and  are  then  to  be  dealt  with  like  the  other  personal 
estate,  that  is  to  say,  they  are  to  be  applied,  so  far 
wA  they  may,  to  the  purposes  directed  by  the  will,  and 
if  any  part  of  the  direction  of  the  will  cannot  be  com- 
plied with,  such  as  the  direction  to  accumulate  beyond 
the  limited  period,  then  I  think  the  income  will  go  in 
the  same  way  as  the  income  of  the  other  parts  of  the 
personal  estate ;  that  is  to  say,  to  the  legatees. 

I  think  that  the  rents  fall  into  the  corpus  of  the  per- 
sonal estate,  and  that  the  income  of  it  will  go,  with  the 
income  of  the  other  personal  estate,  to  the  grandchildren 
on  attaining  their  ages  of  twenty-one.  It  is  a  portion 
of  the  capital  or  personal  estate,  received  from  year  to 
year,  which  cannot  be  allowed  to  accumulate  under  the 
statute,  and  therefore  the  income  of  it,  which  is  a  dif- 
ferent thing  from  the  accumulation,  belongs  to  the  resi- 
duary legatees. 

As  to  the  plate,  it  is  to  be  lefl  with  the  person  who 
shall  become  first  entitled  to  the  possession  and  the  en- 
joyment 
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1849.  joymcnt  of  the  estate.  If  that  cannot  be  done  by  tbe 
trustees,  I  must  order  it  to  be  placed  in  some  place  of 
security.  If  the  trustees  can  take  care  of  it  to  the 
satisfaction  of  all  parties,  that  would  be  the  most  con- 
venient mode  of  dealing  with  it  for  the  present ;  if  not, 
I  must  place  it  in  some  place  of  security,  as,  for  instance^ 
in  the  Bank  of  EnglaiuL 


Abstract  op  Decree. 

Declare  that  the  eurplus  rentii  and  profits  of  the  freehold  and 
leasehold  estates  form  part  of  the  corpus  of  the  residaary  personal 
estate,  and  ought  to  be  invested ;  and  that  the  income  is  to  be 
dealt  with  in  the  same  way  as  the  income  of  the  residuary  personal 
estate. 

Declare  that  the  trust  for  accumulation  of  the  residuary  personal 
estate,  including  the  income  from  the  investment  of  the  surplus 
rents,  beyond  twenty-one  years,  void. 

Declare  that,  subject  to  the  interests  of  the  future  children,  the 
three  younger  children  became  respectively,  on  attaining  twenty- 
one,  entitled  to  vested  interests  in  one  third  of  the  corpus  of  the  re- 
siduary personal  estate,  including  the  rents ;  but  that  such  shares  will 
not  be  payable  until  the  deaths  of  the  survivor  of  the  testator*s  son 
and  daughter ;  and  that  such  interests  are  subject  to  letting  in  the 
younger  children  of  John  Maxwell  (the  son)  or  any  other  children 
of  Mrs.  Lyte^  and  to  the  interest  to  arise  in  fiivour  of  Hetny  Wil^ 
ham  Maxwell  Lyle^  and  subject  to  the  right  of  maintenance  of  such 
children  till  they  respectively  attain  vested  interests. 

Declaration  as  to  the  rights  of  the  widow  to  the  surplus  income 
from  the  end  of  the  twenty-one  years  to  the  children  respectively 
attaining  twenty-one. 

Separate  declarations  that  each  of  the  three  younger  children,  on 
attaining  twenty-one,  became  entitled  to  one-third  of  the  subsequent 
income  of  the  residue,  including  the  income  of  the  investment  of 
the  surplus  rents. 

Reference  as  to  a  suitable  allowance  to  the  eldest  son  Henry 
WilRam  Jf  .  Lyie  for  the  future. 
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1849. 

THE  ATTORNEY-GENERAL  v.  WYG-  June  2. 5. 6. 

GESTON  HOSPITAL.  ^f  i^Jm.' 


B 


Y  letters  patent,  dated  13th  July  1513  (5  Hen.  8.),  Ordinances, 
license  was  granted  to  William  Wyggeston  and  ™ Asunder 
others  to  found  an  hospital,  to  consist  of  two  chaplains  *  pow»  con- 
and  twelve  poor,  to  pray  daily  for  the  health  of  the  royal  charter. 

King  and  Katherine  his  Queen,  during  their  lives,  and  ^^^  ***®  ™*"- 
1  ^  •  •  .  nagemcnt  of 
also  for  their  souls  after  their  deaths,  and  also  for  the  charity  pro- 
health  of  the  said  William  Wyggeston  during  his  life,  f^^^^  f  *"^^ 
and  for  his  soul  after  death,  and  for  the  souls  of  his  actofparlia- 
progenitors  and  benefactors.  The  hospital,  when  .^"^i^'o^d^ 
founded,  was  to  be  a  body  corporate,  and  license  was  nances  made 

given  to  endow  the  same  with  lands.  by  A.,  B^&,  C. 

held,  under 

mi      r       •    1  1.     1      n        t   1  1    •  ^^®  circum- 

Ihe  hospital  was  accordingly  founded,  and  it  was  stances,  to  be 

alleged,  but  not  clearly  proved,  that  certain  ordinances  ^nd"not*conh 

were  made  by  the  founder,  regulating,  amongst  other  firmed,  and 

things,  the  mode  of  letting  and  restricting  the  term  to  ^  m^lapse  ' 

three  years.  of  time,  set 

aside. 
A  charity 
On  was  estab- 
lished in  the 
reign  of  Hen,  8.  for  two  chaplains  and  twelve  poor.    In  1572,  Queen  EliztAeih^  by 
letters  patent,  ordained,  that  the  chaplains  and  poor  "  in  omnibus  et  per  omnia,  se 
gereot,  exhibebunt,  comiserabuntur  et   ebgentur,  juxta  ordinaciones,  regulas  et 
Btatuta,  in  hac  parte,"  to  be  made  by  A,^  B.,  and  C.    In  1574,  J.,  B,^  and  C.  ac- 
cordingly made  regulations,  giving  to  ttie  master  the  whole  management  of  the 
charity  property,  and  authorising  him  to  let  on  ikies,  and  appropriate  the  fines  to 
his  own  use.    In  1576,  an  act  of  parliament  confirmed  ^the  charter  of  1572,  and 
the  ordinances  made  or  to  be  made  by  A,,  B„  and  6'.    By  letting  on  fines,  the  pro- 
perty, which  was  worth  7000/.  a  year,  produced,  on  an  average,  only  1200/.,  nearly 
half  of  which  consisted  of  fines,  and  was  received  by  the  Master.     The  Court  held, 
that  this  ordinance  was  not  authorised  by  the  charter  or  confirmed  by  the  act  of 
parliament,  and  that  even  if  it  were,  still  that  this  proceeding  being  shewn,  in  the 
lapse  of  time,  to  be  prejudicial  to  the  objects  of  the  charity,  the  Court  would 
direct  a  new  mode  of  management  to  be  adopted. 

VouXlL  / 
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1849;  On  the  18th  February  1552  (6  Edward  6.),  the  letters 

patent  of  King  Henry  8th  were  confirmed  by  inspeximus 


Attorney- 
General      letters  patent. 

V. 

Wyqgeston*s 
Hospital.  On  the  7th  of  May  1572  (14  Eliz.),  letters  patent 

were  granted,  whereby,  after  reciting  the  letters  patent 
of  Henry  8th,  and  that  afterwards  the  said  hospital 
was  lawfully  fditnded  by  WiUiam  Wyggeston  and  en- 
dowed, and  that  the  then  chaplains  and  poor  of  the 
said  hospital  had  besought  the  Queen  to  extend  her 
munificence  and  favour  towards  them,  the  Qneen^ 
having  respect  to  the  glory  of  God,  and  wishing  the 
continuation  and  augmentation  of  the  said  hospital,  and 
that  so  holy  and  pious  a  work  of  the  smd  WiUlam  Wyg^ 
yestan  should  take  effect,  and,  also,  in  order  to  continue 
the  piety  of  worship,  and  for  the  better  relief  and  sup- 
port of  the  poor,  afflicted  with  want,  granted  and  de- 
creed, that  the  said  hospital  should  for  ever  thereafter 
consist  of  two  chaplains  and  twelve  poor,  &c 

The  letters  patent  then  proceeded  in  the  following 
terms :  —  "  Volentes  insuper  qd  tam  predict'  Capellani 
et  pauperes  quam  alii  imposter  in  suis  locis  surrogandi  aut 
associand  eligend  sive  adjungend  in  omnibus  etper  omnia 
se  gerent,  exhibebunt,  comiserabuntr  et  eligentur,  juxta 
Ordinacoes,  regul,  et  statuta  in  hac  parte,  per  dilec- 
tum  et  fidelem  consanguiueum  nostrum  Henricum 
Comitem  Huntingdon  et  predictum  consiliarium  nos- 
trum Kadulphum  Sadler  Milit  cancellarium  nostrum 
Ducatus  nostri  Lancastr  et  delectum  nobis  Georgium 
Bromley  Armigerum  Attorn  nostrum  Generalem  Du- 
catus nostri  predicti  seu  per  eor  supervenientes  imposter 
fiend  et  in  scriptis  redigend  specificand  et  declarand.'' 

These  ordinances  were  to  be  sealed  with  the  seals  of 
the  duchy  ot  Lancaster  and  the  private  seals  of  the  said 

Earl, 
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£«],  Chancellor,  and  Attorney-General,  or  the  snr*       1849. 
Yirorofthem.  .i^^^. 

General 
The  said  chaplains  and  poor  were  thereby  made  a  Wyggbston's 
body  corporate  and  politic,  with  power  to  sue  and  to      Hospital, 
take  lands  &&  with  power  to  lease.     And  her  said  ma- 
jesty Queen  Elizabeth  granted  to  the  said  chaplains  and 
poor,  to  the  use  of  themsdves  and  their  succeasors,  all 
and  singular  the  manors  &c  which  had  formerly  be- 
longed to  the  said  WilUcan  WyggeUoUy  and  the  rents  and 
profits  thereof. 

Henry,  earl  of  Huntingdon^  Ralph  Sadler,  and  George 
Bromley  afterwards,  in  1574,  made  and  ordained  certain 
statutes  and  ordinances  for  the  government  of  the 
hospital,  which,  among  other  things,  provided,  that  the 
master  should  have  full  control  over  all  the  rents, 
revenues,  goods,  and  chattels  of  the  hospital,  and  should 
have  full,  sole,  and  perfect  authority  to  conclude  for 
the  making  of  leases  of  the  lands  and  possessions  of 
the  hospital,  such  lands  to  be  leased  only  for  twenty- 
<me  years  or  under,  and  not  above,  or  for  one,  two, 
or  three  lives,  and  not  above;  and  upon  such  leases 
so  much  rent  or  more  should  be  reserved,  as  had  been 
commonly  pdid  for  the  same  within  the  space  of  twenty 
years  next  before  such  lease*  That  the  master  should 
employ  all  rents,  profits  of  wood,  sales,  and  other  money 
arising  from  the  lands  and  tenements  of  the  hospital 
(other  than  such  fines  as  should  be  reasonably  taken 
for  leases  thereafter  to  be  made)  to  the  only  use  and 
commodity  of  the  hospital  and  the  incorporation  thereof, 
if  the  same  were  not  disposed  to  other  uses  by  the  said 
ordinances ;  which  said  fines  for  leases,  it  should  he 
lawful  for  the  master  of  the  hospital  to  take  and  convert 
to  his  own  proper  use,  and  to  the  increase  of  his  living 
thereto.     The  master  was  to  receive  also  yearly,  out  t>£ 

1  2  the 


116  CASES  IN  CHANCERY. 

1849.       the  revenues  of  the  hospital,  the  sum  of  lOL  for  his 
j^^^^"^     stipend,  and  also  7*.  of  yearly  rent  out  of  the  lands 
General      and  tenements  appointed  for  the  maintenance  of  the 
Wyggbston*8  g"""°^^  school  there,  together  with  such  meadowing 
Hospital,      and  hay  as  the  master  there  used  to  have,  and  a  house 
and  certain  other  emoluments.     The  Chancellor  and 
council  of  the  duchy  of  Lancaster  were  to  have  au- 
thority to  visit  the  hospital,  with  power  to  examine 
the  faults  and  misbehaviour  of  the  master,  brother,  or 
poor  folks,  with  power  to  deprive  the  master  or  brother, 
upon  cause  duly  proved,  either  for  wiliul  and  immea- 
surable wasting  or  consuming  any  of  the  lands,  tene- 
ments, possessions,  or  goods  of  the  said  hospital,  by 
reason  of  unprofitable  and  outrageous  leases,  or  wood 
sales  or  otherwise,  or  for  placing  any  poor  within  in  the 
said  hospital  for  any  bribe  or  reward  or  less  for  corrupt 
religion. 

In  1576,  further  additions  were  made  to  the  charity 
by  Lord  Huntinffdatif  out  of  which  certain  payments 
were  to  be  made  to  the  schoolmaster  of  the  Free  School 
at  Leicester y  and  to  certain  scholars,  and  to  the  master, 
chaplain,  and  poor. 

By  a  private  act  of  parliament  passed  the  18  Eliz. 
(1576),  after  reciting  the  foundation  of  the  hospital  by 
William  Wyggestouy  and  the  letters  patent  of  14  EUz^ 
and  the  power  therein  to  make  ordinances,  **  for  the 
confirmation  and  establishment  whereof,  it  was  enacted, 
&c,  that  the  said  letters  patent  of  the  Queen  and  all  and 
every  the  grants,  articles,  clauses,  provisions,  authorities, 
jurisdictions,  and  ordinances  therein  specified  and 
granted,  and  all  and  singular  the  ordinances  made  or 
thereafter  to  be  made  by  the  said  Earl  of  Huntingdon^ 
Sir  Ralph  Sadler,  knight,  and  George  Bromley,  or  the 
survivors  of  them,  according  to  the  tenor  of  the  said 

letters 
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letters  patent  of  the  Queen,  should  stand,  remain,  and 

be  good,  perfect,  available,  and  effectual  in  the  law,  to 

all  intents  and  purposes,  according  to  the  purport,  true 

intent  and  meaning  of  the  same  letters  patent  of  the  '^yogeston's 

Bsad  Queen."  Hospital. 

The  present  information,  filed  in  December  1847, 
complained  principally  of  the  mismanagement  of  the 
charity  property.  The  property  consisted  of  above 
3,100  acres  of  land,  the  net  rental  of  which  amounted 
to  no  less  than  6,8882.  a  year,  but,  by  the  improvident 
mode  of  letting,  which  had  been  pursued,  an  average 
income  of  about  120021  a  year  only  was  produced  to 
the  charity,  of  which  about  532/.  consisting  of  fines  on 
renewals,  were  received  by  the  Master. 

The  present  information  stated,  that  the  annual  value 
of  the  charity  property,  including  the  coal  mines  there- 
under, was  10,000/.  per  annum,  that  the  leases  were 
improvident,  that  the  hospital  buildings  were  out  of  re- 
pair, that  the  ordinances  were  an  excess  of  the  authority 
given  by  the  letters  patent,  and  that  even  if  the  Court 
should  hold  them  not  to  be  so,  yet  that  they  did  not 
authorise  the  system  of  leasing,  but  that  they,  in  fact, 
ordfuned  that  the  leases  should  be  let  at  rack  rents. 

The  Master,  by  his  answer,  insisted  on  the  present 
practice  of  leasing. 

Mr.  Turner,  Mr.  Lloyd  And  Mr.  fV.  Morris,  in  support 
of  the  information,  argued,  first,  that  the  ordinances, 
in  regard  to  the  mode  of  leasing,  and  to  the  right  of 
the  Master  to  [^appropriate  the  fines  to  his  own  use, 
were  in  excess  of  the  authority  given  by  the  charter 
of  Elizabeth,  and  contrary  to  WyggestorC^  ordinances. 
Secondly,  that  these  ordinances  had  not  been  confirmed 

J  3  by 
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1849.       bj  the  act  of  parliament^  which  did  not  refet  to  them, 

ji^oufiVY*    ^^^  ^^^  generally  to  ordinances  made  according  to  the 

General      authority  given  by  the  letters  patent;  and,  thirdly, 

Wyogeston's  ^^^^  ^  ^^  system  were  now  found  detrimental  to  the 

Hospital,      charity,  the  Court  had  power  to  correct  and  alter  it ; 

Berkhampstead   Free    School  (a),   Attorney -General  v. 

Finch,  (b) 

Mr.  Boupell  and  Mr.  Metcalfe^  for  the  Hospital, 
and  Mr.  James  Parker  and  Mr.  Bevir^  for  the  present 
Master,  argued,  that  there  was  no  sufficient  proof  of 
the  existence  of  any  ordinances  made  by  Wyggeeton  the 
founder.  That  the  purposes  for  which  the  charity 
was  founded  were  superstitious  uses  within  the  Sta- 
tute of  1  Edw.  6.  c.  14. ;  PiUs  v.  James  {c\  Attorney'* 
General  v.  The  Fishmongers^  Company  {KnesewortKs 
Charity)  (d) ;  that  the  property  became  forfeited  to  the 
Crown,  and  was  now  subject  alone  to  the  charter  of 
Elizabeth^  and  the  act  of  parliament  confirming  it. 

That  the  present  mode  of  leasing  was  in  conformity 
with  the  ordinances,  and  similar  to  that  adopted  in  tho 
restruning  statutes  of  Elizabeth  (e) ;  Co.  Lit.  44.  a.  ; 
and  could  not,  after  having  been  acted  on  for  three 
centuries,  be  now  altered. 

They  argued,  that  the  visitatorial  powers  of  the 
Duchy  of  Lancaster  ought  not  to  be  interfered  with ; 
Attorney 'General  v.  Smithies,  (g) 

Mr. 

(a)  2  Vei.  4-  B.  134.  (e)   \»EHz.  c.  10. 

(b)  Unreported  V.  C.  E.  8th  (g)  I  Jr««,  289.  and  8  Myl. 
July  1842;  and  see  WaUan  v.  *  CV.  135. ;  and  see  Attorney 
Himworth  Hospitul,  2  Vem,  596.  General  v.  Dulvnch  College^  4 

(r)  HobaH^  121.  Seavan,  255.  and  AltomeyGe- 

(d)  2  Beavan,  151. ;  and  5  neral  v.  Magdalen  College,  10 
MtfL  *  CV.  11.  Beatm,  402. 
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Mr.  Turner,  in  reply.  1849. 

Attornby- 
The  Master  of  the  Rolls.  General 

V. 

Although  there  are  difficulties  on  some  parts  of  this  Wygoeston's 
case;  yet  as  to  what  is  to  be  ultimately  done,  I  feel 
no  difficulty  at  all.  Here  is  a  foundation  for  charitable 
purposes,  some  of  which,  no  doubt,  in  their  origin 
were  superstitious,  and  some  were  not:  however  the 
whole  property  was  devoted  to  uses  pious  or  charitable. 
This  property  now  produces  an  income  of  7000^  a 
year;  but  it  has  been  so  managed,  that  the  income 
arising  from  the  property,  without  regard  to  fines,  is 
650/.  a  year  and  no  more,  and  upon  an  average  of 
twenty-four  years,  the  fines  have  amounted  to  531/.  a 
year,  which  have  been  received  by  the  Master  and 
applied  by  him  to  his  own  use,  according  to  the  au- 
thority which  he  not  unreasonably  thought  was  fully 
vested  in  him. 

Now  to  suppose  that  a  charity  producing  7000i  a 
year  shall  be  left  with  an  income  of  only  1200/.  a  year, 
and  that  very  nearly  a  moiety  of  the  whole  shall  be 
applied  to  the  sole  use  of  one  member  of  the  Corpor- 
ation, is  a  thing  which  I  think  can  hardly  enter  into 
the  imagination  of  any  reasonable  man. 

Some  how  or  other,  it  must  be  put  on  a  better  foot-  * 
ing.  I  sincerely  wish  that  all  parties  interested  would 
concur  in  effecting  it :  but  greatly  have  I  been  sur- 
prised to  find  obstacles  to  relief  raised  by  the  Cor- 
poration, who  of  all  others  are  the  persons  most  in- 
terested in  getting  rid  of  the  abuse.  I  cannot  help 
thinking,  that  they  have  been  in  some  degree  misled 
both  as  to  their  interest  and  as  to  their  rights.  That 
the  Master  should  endeavour  to  retain  for  himself  an 

/  4  advantage 
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1849.        advantage  which  he  has  reason  to  believe  was  intended 
a'^rney-    ^^^-."^"^  ''^y  ^^^  founder  of  the  charity,  is  quite  nataral. 
Genebal      He  should  be  attended  to  with  all  the  regard^due  to 
Wyggeston's  *  '^^^   ^^^  ^  claiming  his  rights  only ;  but  at  the 
Hospiial,      game  time,  do  not  let  the  matter  be  misunderstood  in 
this  respect.     He  is  doing  this  not  for  the  benefit  of 
the  charity ;  but  for  the  purpose  of  securing  to  him- 
self a  very  large  income,  to  which  he  is  entitled,  if 
his  argument  be  right. 

It  appears  that  the  charity  was  founded  in  the  time 
of  King  Henry  the  8th.  After  his  death,  the  char- 
ters were  inspected  by  King  JEdunxrd  the  6th,  who 
added  a  confirmation  of  them  at  the  end ;  this  could 
not  extend  to  the  superstitious  uses ;  but  it  is  very  pos- 
sible that  the  revenues  intended  for  superstitious  uses 
were  to  be  applied  to  the  pious  uses.  It  is  not  my  in- 
tention, however,  to  go,  even  so  minutely  as  the  evi- 
dence here  would  enable  me  to  do,  into  the  investiga- 
tion of  very  obscure  matters  in  the  history  of  this 
foundation ;  nor  is  it  worth  while,  in  my  opinion,  to  do 
so ;  but  I  certainly  believe,  that  there  were  statutes  in 
the  time  of  Wyggeston^  and  I  think  it  extremely  proba- 
ble, that  those  statutes  restricted  the  power  of  granting 
leases  of  this  charity  property  to  an  extent  which  it 
would  not  even  now  be  thought  advisable  to  do. 

In  consequence  of  difficulties  which  had  arisen,  and 
for  some  reason  or  other,  the  full  force  of  which  I  do 
not  pretend  to  understand,  it  was  thought  proper,  on 
the  part  of  the  charity  and  the  persons  interested  in  the 
charity,  to  apply  to  Queen  Elizabeth  for  another  charter. 
The  charter  granted  by  her  recites  the  former  letters 
patent,  and  then  proceeds  to  say,  that  the  then  mem- 
bers of  the  hospital  had  humbly  besought  her,^  that 

she 
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she  would  extend  ''her  royal  munificence  and  grace       1849. 
upon  them."      It    then   proceeds:    "We,  therefore,     7^'^^*^ 
having  respect  to  the  glory  and  honour  of  the  high  Qod,      Genbhai. 
and  wishing  the  continuance  and  increase  of  the  hos-  wvgoeston's 
pital  aforesiud,  and  that  such  holy  and  pious  work  and      Hospital* 
intention  of  the  said   William   Wyggeston  be  duly  ef- 
fectcd,  according  to  his  wish,  also  for  the  continuance 
and  increase  of  pious  worship,  and  for  the  greater  relief 
and  support  of  the  poor  and  helpless  afflicted" — Those, 
therefore,  were  the  objects. 

Now,  without  enquiring  minutely  why  it  was  thought 
necessary  to  apply  to  her  for  a  new  charter  and  grant, 
but  thinking  it  highly  probable  that  there  were  uses 
which  were  superstitious  and  others  which  were  not: 
dunking  it  probable  that  doubts  had  arisen  whether 
those  uses  which  were  superstitious  could  be  supplied 
by  those  which  were  pious  (which  I  think  they  might 
have  been),  it  was  thought  right  and  expedient,  on  the 
part  of  the  hospital  and  the  members  of  the  hospital, 
to  aj^ly  to  her  for  a  new  charter,  which  was  granted 
for  purposes  all  of  which  are  charitable.  Can  there 
then  be  f he  least  doubt,  that  the  whole  revenue  of  the 
whole  property  was  intended  to  be  applied  to  pious  and 
charitable  uses? 

The  charter  proceeded  to  give  the  power  to  make 
ordinances,  which  has  been  the  subject  of  a  very  great 
deal  of  ingenious  and  learned  discussion.  My  own 
opinion  upon  that  clause  is,  that  it  did  not  give  to  the 
persons  appointed  power  to  make  ordinances  which 
were  entirely  to  govern  the  property  and  possessions 
of  this  hospital.  The  members  were,  among  them- 
selves, to  do  certain  things  according  to  the  rules  which 
were  to  be  made.  Now  those  rules  have  been  men- 
tioned 
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1849.  tioned  two  or  three  times  over  in  the  subsequent  pro- 
^■^^v""^  ceedings.  In  the  subsequent  act  of  parliament  no  such 
Gbvbral  interpretations  is  given  to  it  as  to  imply  that  it  extends 
^„  ^'  ,  to  the  entire  and  absolute  manairement  of  the  whole 
Hospital.  property ;  but  rather  to  the  rules  which  were  to  govern 
the  house.  That  it  was  not  to  govern  the  whole  pro- 
perty, and  did  not  comprise  the  power  of  leasing,  is,  I 
cannot  help  thinking,  demonstrated,  by  the  subsequent 
introduction  of  a  clause  for  the  very  purpose  of  giving 
a  power  of  leasing.  Power  being  given  to  certain 
persons  to  regulate  by  ordinances  those  matters  which 
depend  on  the  conduct  of  several  members  of  this  hos- 
pital, they  made  ordinances  which  extended  a  great 
deal  further,  for  they  gave  the  absolute  government 
and  chief  management  of  the  property  and  possessions 
to  the  Master,  and  at  the  same  time  gave  him  a 
power  of  leasing  upon  fines,  which  were  to  be  applied 
to  his  own  personal  use  and  benefit.  Certainly  a  more 
imprudent  sort  of  thing,  even  if  it  had  been  allowed^ 
could  hardly  be  imagined,  than  to  make  him  sole  ruler 
of  the  property,  to  determine  how  much  of  ^  revenue 
should  depend  on  fines,  and  how  much  on  rent;  he 
himself  being  entitled  to  apply  the  fines  to  his  own 
personal  use  and  profit  I  do  not  think  it  is  necessary 
to  go  very  minutely  into  that. 

It  is  now  useless  to  blame  the  imprudence  and  im- 
propriety of  the  conduct  of  those  no  longer  in  exist- 
ence ;  but  the  result  is,  that  a  revenue  of  7000/1  a  year 
is  reduced  to  1100/.  or  1200/.,  half  or  nearly  half  of 
which  is  applicable  to  the  sole  use  of  the  Master,  and 
not  to  the  poor  people  who  are  the  objects  of  the 
charity,  the  object  being  the  "  relief  and  support  of  the 
poor  and  helpless  afflicted" 

That 
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That  18  the  result ;  but  upoa  the  best  construotion        1849. 
which  I  can  give  to  this  charter,  and  looking  at  what  is    ^ttornby 
done  by  the  statutes  purporting  to  be  made  in  pursuance      Osnbrai* 
of  the  charter,  and  thinking  that  act  of  parliament  ^yogkston^ 
which  afterwards   passed  did  not  confirm  any  thing      Hospital, 
more  than  that  which  was  authorised  to  be  done  by  tlie 
letters  patent,  I  am  of  opinion,  that  there  was  an  excess 
of  authority  in  making  the  Master  the  sole  governor, 
and  in  giving  to  him  the  right  of  determining  how  much 
should  be  fine  and  how  much  should  be  rent,  and  in 
giving  him  the  right  of  applying  the  fines  absolutely  to 
his  own  use. 

Even  if  it  should  appear  to  be  otherwise,  and  that 
this  was  within  the  power,  nevertheless,  if  in  the  course 
of  the  200  and  300  years,  by  acting  upon  the  power, 
it  has  turned  out,  and  is  shewn  by  experience,  to  be 
prejudicial  to  the  objects  of  the  charity,  to  the  extent 
of  giving  an  equal  benefit  to  persons  who  are  not  objects 
of  the  charity,  — namely,  to  the  lessees,  for  it  comes  to 
that, —  then  I  think,  that  this  Court  could  not  avoid 
saying,  that  the  circumstances  were  so  changed,  that  the 
interests  of  the  charity  and  of  the  hospital  required  a 
new  mode  of  conducting  the  business  and  afiairs  of  the 
charity. 

That  being  my  opinion,  I  think  there  must  be  a  de- 
claration to  the  effect  I  stated  before.  It  appears  to 
me,  that  the  power  given  by  the  charter  of  Queen  Eliza-- 
beth  did  not  authorise  the  regulations  which  have  been 
made,  and  which  have  turned  out  so  prejudicial  to  the 
charity.  With  that  declaration,  refer  it  to  the  Master 
to  approve  of  a  scheme ;  but  as  I  presume  that  the  duties 
of  this  Master,  and  the  object  he  has  for  the  good  of 
the  hospital,  ought  to  depend  a  good  deal  upon  the 
visitors,  the  scheme  must  be  adopted  in  communication 

with 
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1849.        with  the  visitors,  aad  with  a  view  to  having  their  con- 

)^^^^^^^^     currence. 
Attorney- 

General  

V. 

Wyggeston's 

Hospital.  ^^  AUomey^Generai  v.  Crook,  I  Keen^  121. ;  AUomey^Generai 

V.  Green,  6  Ves,  453. ;  Attorney  General  v.  Owen,  10  Ves.  555.  ; 
AUomejf-General  v.  Griffiths,  13  Fm.  580. ;  Attorney-General  v. 
Crofi,  5  Mer,  530. ;  Attomey-Creneral  v.  JTrrr,  2  ^eov.  420. ;  Attor- 
ney-General  V.  Foord,  6  ifrav.  288. ;  Attorney^General  v.  Pargeter, 
6  i^Mv.  150. ;  Attorney  (reneral  r,  BretOngham,  3  if^ro.  91. ;  ill^or* 
ney- General  v,  Crois,  3  J/irr.  524. ;  AttomeyGeneral  v.  Crook,  I 
Keen,  121.  and  AUomeyGeneral  v.  Pilgrim,  ante,  p.  57. 


Abstract  op  Dbcreb, 

July  28tb,  1849. 

Declare  that  the  statutes  and  ordinances  of  the  Earl  of  Hun-- 
tingdon.  Sir  Halph  Sadler,  and  George  Bromley  for  the  regulation  of 
the  hospital,  so  far  as  they  relate  to  the  government  and  manage- 
ment of  the  lands  and  the  application  of  the  revenues,  and  so  far 
as  they  authorised  the  Master  to  grant  leases  and  to  retain  the 
fines  to  his  own  use,  were  not  authorised  by  the  letters  patent  of 
the  14th  Queen  Elizabeth,  and  were  not  confirmed  by  the  act  of 
parliament  of  18  Eliz. ;  and  that  the  Master  is  not  entitled  to  re- 
ceive and  take  to  his  own  use  any  fines  of  granting  leases  of  the 
charity  property. 

And  it  appearing  that  the  present  system  of  leasing  the  charity 
property  upon  fines  is  not  beneficial  to  the  charity,  declare  that  the 
same  ought  to  be  discontinued. 

Enquire  what  lands  belong  to  the  charity,  and  to  what  leases 
they  are  subject.  Enquire  what  is  the  clear  income  and  the  an- 
nual value  of  ^he  lands. 

Account  of  the  rents  firom  the  filing  the  original  information. 

Enquiries  as  to  condition  of  hospital. 

Settle  ii  scheme,  with  liberty  to  the  visitors  to  attend. 
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1849. 

COHEN  V.  WILKINSON,  Ju^ie  7, 8. 

THIS  case  came  on  upoa  demurrer  to  the  whole  A  Railway 
,  .„  company 

D"i*  authorised  to 

make  a  line  of 
fifty'six  roileSy 
It  appeared,  that  on  the  26th  day  of  June  1846,  a  resolved  on 

special  act  of  parliament  (a)  passed,  authorising  the  fo^^^Jfjjgg^^f 

making  of  the  Direct  London  and  Portsmouth  Railway,  it,  and  to 

which,  after  reciting  "  that  the  making  of  a  railway  ^^^  ^Held 

from  the  termination  of  the  Croydon  and  Epsom  rail-  that  such  a 

way  at  Epsom,  in  the  county  of  Surrey^  to  the  towns  juegal,  both 

of  Portsea  and  Portsmouth,  in  the  county  of  South-  f«  against  the 

landowners  on 
ampton,  would  be  of  great  public  advantaffe,  by  opening  the  line  and 

an  additional,  certain,  and  expeditious  means  of  commu-  *hc  share- 
nication  between  the  city  of  London  and  the  town  and  company. 


port  of  Portsmouth  and  city  of  Chichester  and  interme-  containedln" 
diate  towns  and  districts,"  it  was  thereby  enacted,  that  railway  acts 
the  Companies'  Clauses  Consolidation  Act,  1845(i),  The  j^tS^con^"  ^ 
Lands'  Clauses  Consolidation  Act,  1845(c),  and  The  'f^'P^*'*®"^^ 
Biulways  Clauses  Consolidation  Act,  1845  (d),  should  be  public  good 
incorporated  with  and  form  part  of  the  now-stating  act,  by  completion 
and  the  subscribers  were  united  into  a  Company  for  the  work ;  and 
purpose  of  making  and  muntaining  a  railway  from  the  [nterfere'when 
Croydon  and  Epsom  railway,  commencing  by  a  junction  it  sees  that 
therewith  in  the  parish  oi Epsom  in  the  county  of  Surrey,  undertaking 
to  the  parish  of  Portsea,  in  or  near  to  the  town  oi  Ports-'  cannot  ho 

mouth,  and  the  Company  was  thereby  incorporated.  a  Railway 

^ll^  company  is 
not  like  a 
(a)  9  &  10  Vict.  c.lxjLxiii.  (c)  8  Vtci,  c.  16,  partnership 

lb)  8  net.  c.  18.  Id)  8  Vict.  c.  20.  for  general 

trading  pur- 
poses, in  which  one  portion  of  the  business  may  be  abandoned ;  but  it  is  a  partner- 
ahip  for  a  public  purpose,  for  effecting  a  work  which  it  is  a  duty  to  complete.    The 
obligation  to  complete  the  work  is  co-extensive  with  the  authority  to  make  it. 


Wilkinson. 
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1849.  The  act  afterwards  recited,  that  the  plans  and  sec- 

Q^^^     tions  had  been  deposited;   and  enacted,  that  subject 
V.  to  .the  provisions  in  the  special  and  recited  acts  con- 

tained, it  [should  be  lawful  for  the  company  to  make 
and  maintain  the  rulwaj  and  works  in  the  line  and 
upon  the  lands  delineated  on  the  plans,  and  described 
in  the  books  of  reference,  and  to  enter  upon,  take, 
and  use  such  of  the  lands  as  should  be  necessary  for 
such  purpose. 

And  it  was  enacted,  that  the  railway  should  com*- 
mence  by  a  junction  with  the  Croydon  and  Epsom  rail- 
way in  the  parish  of  JSpsom,  in  the  county  of  Surrey, 
and  should  pass  through  the  following  parishes,  extra 
parochial,  or  other  places,  or  some  of  them  (that  is  to 
say),  Epsom^  &c.  &c.  &c.,  and  should  terminate  in  the 
parish  of  Portsea^  in  or  near  the  town  of  Portsmouth 
in  the  county  of  Southampton. 

And  it  was  enacted,  that  the  railway  should  be  com- 
pleted within  five  years  from  the  passing  of  the  act,  and, 
that  on  the  expiration  of  such  period,  the  powers  by 
this  or  the  recited  acts  granted  to  the  Company  for 
executing  the  railway,  or  otherwise  in  relation  thereto, 
should  cease  to  be  exercised,  except  as  to  so  much  of 
the  railway  as  should  then  be  completed. 

A  considerable  sum  of  money  was  subscribed  for  the 
purpose  of  making  the  railway ;  but  no  part  of  the  line 
had  as  yet  been  made  or  commenced. 

The  Plaintiff,  an  original  subscriber  to  the  under- 
taking, and  now  entitled  to  seventy-one  shares  therein, 
filed  this  bill  on  behalf  of  himself  and  the  other 
proprietors  other  than  the  Defendants,  agsdnst  the 
chairman  and  directors,  and  the  Company,  alleging  (as 

the 


Wilkinson; 
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th6  Court  considered  with  sufficient  distinctness,)  that  1849. 
the  Company  and  the  directors  had  abandoned  all  inten-*  cohbn 
tion  of  constructing  the  railway  from  Epsom  to  PorU^  ^^  v. 
mouth,  —  a  distance  of  fifty-six  miles,  —  and  had  deter- 
mined to  make  a  railway  which  should  extend  from 
Epsom  to  Leatherhead,  being  a  distance  of  about  four 
miles  only. 

It  alleged,  that  the  Company  and  the  directors  had 
taken  no  proceedings  whatever  for  the  exercise  of  their 
compulsory  powers  of  taking  or  purchasing  any  lands 
situate  between  Leatherhead  and  Portsmouth  ;  and  that 
the  period  within  which  such  powers  might  be  exercised 
was  then  so  nearly  expired,  that  it  had  become  almost, 
if  not  quite,  impracticable  to  take  and  purchase  such 
lands  between  those  two  places,  as  would  be  necessary 
for  the  purpose  of  the  undertaking,  if  the  whole  line 
were  to  be  formed. 

The  bill  alleged,  that  it  was  and  is  the  duty  of  the 
Defendants  to  construct  the  whole  railway,  in  con- 
sideration of  which  the  act  was  passed  and  its  powers 
given,  and  that  to  apply  the  funds  of  the  corporation 
for  the  construction  of  only  a  part  of  the  railway 
was  illegal.  It  prayed  a  declaration,  that  it  was  not 
within  the  power  of  the  Company  to  make  the  pro- 
posed railway  from  Epsom  to  Leatherhead  only,  and 
that  the  funds  of  the  Company  could  not  be  lawfully 
applied  for  that  purpose ;  and  it  prayed  an  injunction 
from  making  the  railway  from  Epsom  to  Leatherhead 
only,  and  from  applying  the  funds  of  the  said  Com- 
pany for  that  purpose,  and  from  purchasing  lands,  and 
from  entering  into  any  contitict  for  causing  the  said 
proposed  railway  to  be  constructed. 

To  this  bill  the  Defendants  filed  a  general  demurrer. 

Mr. 
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1849.  Mr.  Malins  and  Mr.  BoviU  in  support  of  the  d&> 

^^^^^     mnrrer.     It  is  now  clearly  settled^  that  so  long  as  di- 
o.  rectors  and  other  public  functionaries  strictly  confine 

Wilkinson,  themselves  within  the  exercise  of  those  duties  which 
are  confided  to  them  by  the  law,  this  Court  will  not  in- 
terfere (a);  and  as  between  the  individual  members  of 
a  trading  corporation,  if  the  acts  complained  of  are 
within  the  powers  of  the  governing  body  and  capable 
of  confirmation  at  a  general  meeting,  they  cannot  be 
made  the  subject  of  a  suit  in  equity ;  Foss  v.  Har^ 
bottle  (b\  MozUy  v.  Alston  {c),  Lord  v.  Copper  Miners^ 
Company  (rf),  Cooper  v.  Tlie  Shropshire  Union  Railway 
Company,  (e)  If  it  were  otherwise,  the  ordinary  affsdrs 
of  any  Company  might  be  brought  into  litigation  by  any 
one  dissentient,  upon  any  one  matter  which  might  be 
determined  by  the  general  body,  so  as  to  bind  the  resL 
In  this  case,  the  directors  are  acting  strictly  within 
their  powers:  their  act  authorised  them  to  construct 
every  inch  of  the  line  of  railway ;  the  whole  cannot  be 
made  at  one  time,  but  must  necessarily  be  made  piece* 
meal.  They  have  authority  to  make  the  whole  railway, 
and  therefore  authority  to  make  all  its  parts. 

[7%tf  Master  of  the  Rolls.  I  recollect  hearing 
Lord  Eldon^  in  the  case  of  Agar  v.  The  Regents^  Canal 
Company  (g),  most  distinctly  state  his  opinion,  that  if 
it  were  clear  that  the  Company  were  unable  to  complete 
the  whole  canal  contemplated  by  the  Act,  they  could 
not  lawfully  begin  any  part  of  it.] 

That 

(a)  Frevm  v.  Leivis^  4  Myl,  (d)  2  PhiWpt,  740.,    and    1 

*CV.  254.  HaU^Tw.Q5. 

(A)  2  Hare,  p.  493.  (e)  V.  C.  JT.  Bmcr,  22d  Jan. 

(c)  1  PMU^t,  790.  1849. 

(g)  \  Swan.  250. 
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That  was  a  case*  between  the  Company  and  an  inde-  ^  1849> 
pendent  landowner;  but  this  is  a  case  between  the 
members  of  the  same  Company.  The  Court  cannot 
enter  into  an  examination  of  the  means  and  prospects 
of  the  Company  of  completing  the  undertaking.  In 
Salmon  v.  Randall  {a)^  Lord  Cottenham  held,  that  a 
person  whose  property  was  required  by  the  Commis- 
sioners under'  an  act  for  improving  the  town  of  Cam^ 
bridge^  was  not  entitled  to  restrain  them  by  injunction 
from  taking  the  steps  prescribed  by  the  acts  for  obtuning 
possession  of  the  property,  until  they  had  shewn  a  suf- 
ficient fund  in  hand  to  satisfy  the  price  which  might  be 
awarded  to  him,  or  until  they  had  shewn  the  means  by 
which  they  proposed  to  procure  it. 

2.  The  Court  must  consider  the  effect  of  restraining 
the  completion  of  a  portion  of  the  line.  An  injunction 
to  prevent  the  making  of  a  part  must  necessarily  pre- 
vent the  formation  of  the  whole;  yet  the  Company, 
while  under  an  injunction  agunst  making  a  part,  may 
be  liable  to  a  mandamus  from  the  Queen's  Bench  to 
compel  them  to  make  the  whole  line;  The  Queen  v. 
The  Eastern  Counties  Railway  Company,  (b)  The 
Company  will  ako  be  subject  to  the  remedies  of  parties 
with  whom  they  have  contracted  to  purchase,  or  to 
whom  they  have  even  given  notice  of  their  intention  to 
take  their  land;  Brocklebank  r.  The  Whitehaven  Juw> 
turn  Railway  Company,  (c) 

They  also  cited  Ware  v.  The  Grand  Junction  Water* 
works  Company  (d). 


Mr. 


(a)  3  ^fJ^l.  i  Cf.  439.  (c)  15  Shmom,  632. 

lb)  10  Ad.  4-  £.  531.  {d)  2  Ruts,  i  Myl.  470. 
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1649.  Mr.  Turner  and  Mr.  Ccies  amir&,  in  supfKHrt  of  tbe 

^■^V^     bill     The  qu^tion  mis^d  by  this  demurrer  is  not 
«.  whether  the  directors  can  make  a  portion  of  the  railway, 

WiLKiHsoN.  ^ji-i^  ^  yjg^  ^  completing  the  whde^  but  whether 
having  determined  not  to  make  fifty^wo  miles^  they 
can  apply  the  funds  in  making  the  remaining  four  miles 
alone.  Acts  of  Parliament  like  these  are  passed  on 
the  notion  that  they  so  materially  contribute  ^to  the 
public  good  as  to  make  it  even  for  the  general  benefit 
to  violate  the  rights  of  property ;  Gray  r.  The  Liver^ 
pool  and  Bury  Raihoay  Company  (a).  They  are  *^  con- 
tracts made  by  the  legialature>  on  behalf  of  every  person 
interested  in  any  thing  to  be  done  under  them"(^);  and 
Lord  Eldon  says  of  them,  '^I  apprehend  that  those 
who  come  for  them  to  parliament^  do,  in  effect,  under- 
take, that  they  shall  do  and  submit  to  whatever  the 
legislature  empowers  and  compels  them  U^  do,  and  that 
they  shall  do  nothmg  else  (£)•'* 

In  The  Mayor  qfLynn  v.  Pemberfym  (o),  Lord  JSUm 
said:  '*In  the  case  of  Agar  and  The  Jteg$nfs  Canal 
Company,  I  acted  on  the  principle,  that  where  persons 
assume  to  satisfy  the  legislature  that  a  certain  sum  is 
sufficient  for  the  completion  of  a  proposed  undertaking, 
as  a  canal,  and  the  event  is,  that  that  sum  is  not  nearly 
sufficient,  if  the  owner  of  an  estate  through  which  the 
legislature  has  given  to  the  speculators  a  right  to  carry 
the  canal,  can  shew,  that  the  persons  so  authorised  are 
unable  to  complete  their  work,  and  is  prompt  in  his 
application  for  relief,  grounded  on  that  &ct,  this  Court 
will  not  permit  the  farther  prosecution  of  the  under- 
taking.    So  in  another  case,  a  Mr.  Taylor  filed  his  bill, 

stating 

(a)  9  Beav.  394<.  (c)  1  Swanst.  250. 

(b)  Blakemores,TheGlamor' 
ganshk-e  Canal  Chmpany^  1  MyL 
4- A',  p.  162. 
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•teiiDg  timt^  at  the  time  of  0ub0cribing,  he  expected       1849. 
that  when  he  had  paid  the  whole  of  his  instalmenta,  ho       Cohen^ 
should  find  the  oaoal  complete;   but  that,  with  the   ^^^    v. 
preaent  fund»  it  would  not  paaa  to  the  east  of  HamjH 
iiead,  and  the  Court  thooght  him  entitled  to  relief." 


Wilkinson. 


In  Gr0if  y*  The  Liverpool  and  Bury  Baihoay  Com- 
pony  {0)9  the  Court  Baid :  ^^  At  one  time  the  doctrine  held 
in  this  Court  waB,  that  unless  those  who  were  enabled 
to  cany  on  such  a  speoulatioa  could  satisfactorily  shew 
that  they  had  the  means  of  completing  the  entire  under* 
taldQg(thie  whole,  and  not  a  part  of  which  was  allied  to 
be  for  the  public  good),  they  should  not  be  allowed  to 
invade  any  man's  property  in  the  execution  of  a  part 
only  of  their  undertaldng."  And  the  Court  afterwards 
obser¥ed(i):  <«I  am  not  at  all  dear  that  this  diflSculty 
may  not  lead  to  a  much  more  serious  inconvenience  than 
haa  yet  been  apprehended;  and  it  was  with  that  view 
that  I  adverted  to  the  question  arising  on  that  which 
was  the  doctrine  of  the  Court  at  one  time,  and  which, 
for  any  thing  I  know,  may  be  applied  again ;  viz.  that 
if  it  be  shewn  that  the  plan  marked  out  by  parliament 
cannot  be  executed,  have  the  Company  a  right  to  pro- 
oeed  at  all  with  the  railway  ?  If  it  be  clear  that  par- 
fiament  intended  a  communication  by  railway  from 
Liverpool  to  Bury,  and  if  it  be  also  perfectly  clear,  that 
the  line  will  be  out  off,  and  that  the  whole  of  it  cannot 
be  effected,  has  this  Company  a  right,  under  such  cir<- 
comstances,  to  persist  in  their  undertaking,  and  invade 
the  property  of  individuals,  when  they  are'  only  autho- 
rised to  proceed  on  the  principle,  that  they  are  providing 
for  the  public  benefit,  by  securing  the  whole  line  of 
communication  ?  ^ 


It 


(«)  9  Beav.  p.  394.  (h)  Jb.  p.  400. 

K2 


Conm 
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1849.  It  ifi  on  the  faith  of  the  dae  completion  of  the 

undertaking,  that  the  legiabiture  sanctions  the  act,  and 
on  the  same  reliance  individuals  become  snbecribers  to, 
Waaiwsoic.  and  shareholders  in,  the  undertaking-  To  make  a  mere 
fraction  of  a  railway,  and  abandon  the  rest,  is  a  Tiolar 
tion  of  the  engagement.  Such  an  act  is  ultra  vires, 
and  an  illegal  use  of  legal  powers ;  it  is  void,  and  not 
merely  voidable,  and  is  incapaUe  of  being  confirmed 
as  against  one  dissentient  shareholder ;  Fresian  v.  The 
Grand  Cottier  Dock  Company  {a).  The  case  is  similar 
to  Naiusch  V.  Irwng{b\  Caiman  v.  The  Eastern  Com- 
ties  Railway  Company  (e),  Bagshaw  v.  Tlte  Eastern 
Union  Bailway  Company  {J). 

The  Act  explicitly  stotes  m  the  recital,  the  object  of 
passing  it,  viz.  because  it  "  would  be  of  great  public 
advantage,  by  opening  an  additional,  certain,  and  expe- 
ditious means  of  communication  between  ^  London  and 
Portsmouth.  This  object  will  not  be  fulfilled  by  making 
four  miles  of  the  railway  between  Epsom  and  Leather* 
head. 

As  to  the  mandamus,  none  would  be  granted  if  it 
were  shewn  that  it  would  be  impossible  to  complete  the 
undertaking.  Besides,  if  it  be  contrary  to  law  to  make 
a  part  of  the  railroad,  why  are  the  shareholders  to  be 
drawn  into  the  Consequences  of  an  ill^ality,  or  into  a 
speculative  undertaking,  which  they  have  not  contracted 
for? 

Mr.  Malins  in  reply* 

The  Master  of  the  Rolls  reserved  judgment. 

The 

(a)  11  mmons,  327.  (c)  10  Beavan,  1. 

(b)  Gow  on  Partnership^  p.  (d)  7  Hare,  114i.  and  2H.^ 
404. 4th  ed.                                    Tw.  201. 


Mfg. 
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The  MA8TEB  9/  the  BoLLS,  1849. 

This  case  is  shortly  as  follows: — The  Defendants,       Cohen 
the  Direct  London  and  Portsmouth  Sailway  Company,    Wilkinson. 
are  constituted  under  an  Act  of  Parliament,  enabling 
them  to  construct  a  railway  from  near  Epsom  to  Ports- 
mouth,  with  the  usual  powers  of  raising  a  capital  in 
shares,  and  of  taking  the  lands  required  for  making  the 
road.     It  was  enacted,  that  the  Lands  Clauses  Con- 
solidation Act  and  other    acts  for   1845   should  be 
incorporated  in  the  act;    and,  moreover,  that  certain 
specified  communications  should  be  completed  within 
three  years  from  the  passing  of  the  act     The  act  re- 
ceived the  royal  assent  on  the  26th  of  June   1846. 
The  Plaintiff  was  an  original  subscriber  to  the  under- 
taking, and  is  now  entitled  to  seventy-one  shares  in  the 
Company.    A  considerable  sum  of  money  has  been 
subscribed,  but  no  part  of  the  line  of  railway  has  yet 
been  made  or  commenced ;  and  the  bill  alleges  (in  my 
opinion  with  sufficient  distinctness)  that  the  Company  and 
the  Directors  have  abandoned  all  intention  of  constructing 
the  railway  from  Epsom  to  Portsmouth,  which  is  a  dis- 
tance of  fifty-six  miles,  dnd  have  determined  to  make  a 
railway  which  shall  extend  from  Epsom  to  Leatherhcad, 
being  a  distance  of  about  four  miles  only.     The  bill 
allies,  that  it  was  and  is  the  duty  of  the  Defendants 
to  construct  the  whole  nulway,   in   consideration  of 
which  the  act  was  passed,  and  its  powers  given,  and 
that  to  apply  the  funds  of  the  corporation  for^the  con- 
struction of  only  a  part  of  the  railway  is  illegal.     It 
prays  a  declaration,  that  it  is  not  within  the  power  of 
the  Company  to  make  the  proposed  railway  from  Epsom 
to  Leatherhead  only,  and  that  the  funds  of  the  Com- 
pany cannot  be  lawfully  applied  for  the  purpose,  and 
prays  for  an  injunction. 

A"  3  To 


134  CASES  IN  CHANCERY. 

1649.  To  this  bill  the  Defendants  have  put  in  a  general 

^'^y^'^^    demurrer;  they  must,  therefore,  be  held  to  admit  the 
V.  facts  stated,  and  to  insist,  that  the  persons  who  goyem 

WiLKiHsoN.  ^^  Company  have  a  right,  under  this  act,  to  make  as 
much  or  as  little  as  they  please  of  the  whole  railway, 
aud  have  a  right  to  apply  the  capital  raised  by  the  sub- 
scriptions of  the  shareholders  in  constructing  so  much 
of  the  railway  as  they  think  proper. 

I  apprehend  it  to  be  perfectly  clear,  that  the  powers 
given  by  these  acts  are  given  only  in  the  contemplation 
of  the  supposed  public  good  to  be  obtidned  from  the 
completion  of  the  whole  work  authorised,  and  that  it 
never  is,  or  can  be,  deemed  to  be  intended,  that  the 
powers  would  have  been  given  on  any  less  consideratioD, 
or  any  less  obligation  upon  the  parties  to  whom  the 
powers  are  given. 

There  are  two  classes  of  persons  who  may  be  affected 
by  any  deviation  from  that  principle.  The  owners  of 
the  land  over  which  the  work  is  to  pass,  and  the  share- 
holders who  have  subscribed  their  money  for  the  work. 

In  the  case  of  Salman  v.  Randall  (a\  the  present 
Lord  Chancellor  shewed,  that  the  principle  laid  down 
by  Lord  JSldon  in  Agar  v.  Regents  Canal  Company  (b) 
did  not  apply  to  the  case  then  before  him,  and  he  com- 
mented upon  its  inapplicability,  in  some  other  circum- 
stances which  he  particularly  mentioned ;  but  he  stated 
the  principle  as  one  which  might  be  extremely  import- 
ant in  its  application,  and  stated  the  ground  of  it  as 
being,  that  where  Acts  of  Parliament  impose  certain 
severe  burthens  on  individuals,  by  interfering  with  their 
private  rights  and  private  property,  for  the  purpose  of 

obtaixiing 

{a)  ZM^L^Crmg^  4*39.  (&)  Referred  to  in  1  Swau^S/d. 
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obtoiniiig  some  great  public  good,  if  the  Court  aees  that  1849. 
the  undertaldiig  cannot  be  completed,  and  therefore 
that  the  public  cannot  derive  that  benefit  which  was 
to  be  the  equivalent  for  the  saorifioe  made  hj  the  indi- 
vidual, the  Court  will  protect  the  individual  from  being 
compelled  to  make  that  sacrifice  under  the  ciroum- 
stances,  and  until  it  appears  that  the  public  will  derive 
the  proposed  benefit  from  it 

Upon  this  principle^  I  conceive,  the  Court  is  to  in«- 
terfere,  when  it  sees,  at  a  proper  lime  and  in  proper 
circumstances,  that  the  undertaking  cannot  be  com- 
pleted, and  the  protection  due  to  the  owners  of  the 
land  called  on  to  make  sacrifices  for  the  puUio  benefit 
is  to  be  afforded* 

The  interferenoe  and  protection  are  not  to  be  made 
or  afforded  upon  surmises  and  conjecture,  or  upon 
occasions  and  in  a  manner  in  any  waj  inconsistent 
with  the  powers  given  bj  parliament,  with  reference 
to  ciroumstances  existing  when  the  act  passed,  but 
only  in  circumstances  arising  subsequent  to*the  act,  in 
which  it  clearly  appears,  that  the  object  which  parlia- 
ment had  in  view  cannot  be  obtained,  and  the  consi- 
deration for  which  private  rights  were  intended  to  be 
sacrificed  has  failed. 

But  it  ii  said,  that  no  such  protection  ought  to  be 
afforded  to  the  shareholders,  who  are  bound  by  the  acts 
of  the  company  of  which  they  are  members*  Let  their 
situation  be  considered.  Happily,  on  this  occasion,  I 
have  no  need  to  take  accouiit  of  the  gambling  specula- 
tions, the  cheats  and  dupes  who  have  become  so 
notorious.  I  may,  at  this  time,  reasonably  assume, 
that  all  parties  have  been  and  are  acting  bond  JUe^ 
and  then,  a  shareholder  is  a  person  who  has  subscribed 

K  ^  and 
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1849.       and  paid  his  money,   no  doubt  on  the  faith  of  an 
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undertaking  sanctioned  by  parliament,  on  the  ground 
T.'"'  of  its  bdng  expected  and  intended  to  produce  public 
WiLXiifsoif*  iienefit  by  its  completion :  his  object  may  be  Ms  own 
particular  benefit  or  profit ;  but  his  advances  are  made 
on  a  scheme,  the  whole  of  which  must  be  considered 
as  that  which  alone  has  been  approved  and  authorised 
by  parliament,  which  is  to  be  conducted  and  managed 
in  the  way  approved  by  parliament,  for  the  end  pro- 
posed by  parliament,  and  for  no  other  end ;  and  the 
governing  body  of  which  must  be  considered  to  have 
entered  into  the  obligation  to  complete  the  work  autho- 
rised. It  is  on  these  expectations  that  the  shareholders 
become  members,  and  I  am  of  opinion,  that  they  are 
entitled  to  have  these  expectations  realised  if  they  can. 

The  company  is  not  like  a  partnership  for  general 
trading  purposes,  in  which  one  part  may  be  encou-* 
r^ed,  and  another  discouraged  or  abandoned,  ac* 
cording  to  the  contingencies  of  trade,  and  a  general 
authority  to  use  the  capital  to  the  best  advantage, 
within  a  general  authority  to  trade;  but  it  is  a  part- 
nership for  a  public  purpose,  for  effecting  a  work 
which  it  is  a  duty  to  complete,  and  for  which  alone^ 
the  capital  is  advanced  in  shares.  The  obligation  to 
complete  the  work  appears  to  me  to  be  co-extensive 
with  the  authority  to  make  it.  The  acts  contain  no 
authority  to  substitute  a  less  work,  or  part  of  the 
whole  for  the  whole,  and  if  the  governors  or  directors 
of  the  company  take  on  themselves  to  determine 
that  they  will  not  perform  the  whole  work,  but  apply 
the  capital,  collected  on  the  faith  of  the  whole  work 
being  completed,  in  completing  only  a  part  of  it,  I  am 
of  opnion  that  the  determination  is  without  authority^ 
and  contrary  to  the  provisions  of  the  act  of  parlia- 
ment. 

lam 
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I  am  clearly  of  opinion^  that  they  act  illegally  ae       1849. 
against  the  landowners ;  and  if  there  were  not,  as  I     TT^'"^^ 
think  there  are,  sufficient  reasons  for  saying  that  they  v. 

act  illegally  as  against  the  shareholders,  I  should  have   Wilkinsok. 
been  glad  to  hear  an  answer  to  the  question  put  by 
Mr.  Cole —  **Why  are  the  directors  to  be  allowed  to 
involve  the  shareholders  in  an  illegality,  and  the  con- 
sequence of  an  illegality,  towards  the  landowners.^' 

I  need  not  speak  of  the  consequences  of  allowing 
such  authority.  It  is  plun  that  certain  portions  of 
the  shareholders  might  defeat  the  authorised  intention 
of  all  the  rest,  founded  on  the  authority  of  parliament, 
and  apply  the  funds  in  a  manner  quite  different  from, 
and  even  contrary  to,  the  intentions  of  the  contributors. 

On  this  occasion  there  is  no  controversy  as  to  fiiots : 
the  powers  were  given  for  the  whole  work :  the  Di- 
rectors have,  as  I  must  now  take  it,  determined  to  per< 
form  only  a  port. 

I  am  of  opinion  that  the  shareholders  are  not  bound 
by  that  determination,  and  that  there  is  or  may  be 
a  right  to  relief  in  this  Court. 

I  must  overrule  this  demurrer. 
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Ju^  12. 18.  COHEN  r.  WILKINSON. 


[  t  appeared      ri^HE  demurrer  in  this  oase  haying  been  overruled, 

compao^lmd^  ^^^  Plaintiff  now  moved  for  an  injunction  to  re- 

neitber  the       strain  the  DirectOTB  from  making  the  proposed  railway 

the^means,       ^^^  Epeom  to  I^eatherhead  only,  and  also  from  apply- 

nor  any  pro-  Jq^  any  of  the  funds  of  the  said  company  for  that  pur- 
bability  of  ,   ^  ,  .  ,      .  ^  .    ^^    /  , 

obtaining  the    poae,  and  from  takmg  or  purohasmg,  on  behalf  of  the 

^\^g  Company,  any  land*  for  the  puipoie  of  makbg  Bocb 
the  whole  of  proposed  railway ;  and  also  fieom  entering,  on  behalf  of 
thorisS  by  *^®  ^*^  company,  into  any  agreement  for  the  purchase 
their  act;  but  of  any  such  lands,  and  from  taking  any  other  steps  or 
tolLve^*  proceedings  for  effecting  any  such  purchase  or  pur-^ 
means  and       chases,  and  that  they  might  be  restrained  from  entering 

intention  to       .  ^  .      .  i_  u  ii*     i»  ^i_         •  j 

complete  a       ^^^^  ^^  8ig°iiig>  on  behalf  of  the  said  company,  any 

part  only.  contract  or  a^eement  with  any  contractor  or  other  per- 
An  injunction  '^      ^  ,         ;;  ,      .i  /^ 

was  granted,    SOU  or  persons,  for  causu&g  the  proposed  railway  from 

of  Jshw^""*  -ff/?«om  to  LeaAerhead  only,  or  the  work  thereof,  or  any 

holder,  in  the  portions  of  such  railway  or  works  to  be  constructed  or 

SniJgThe  executed,  or  rekting  thereto. 

company  from 

lunds'm  th^         Affidavits  were  filed  on  both  sides ;  but  it  is  only 

construction  necessary  to  state  the  effect  of  them,  as  collected  by 

only,  or  other-  the  Court,  and  on  which  its  decision  proceeded.    From 

wise  than         them  the  Court  concluded,  "  that,  at  the  present  time, 

with  the  view  ,    :.       .  ,  i      .  .  , 

and  purpose     the  company  had  neither  the  intention,  nor  the  means, 

the%E"°^  nor  any  probability  of  obtaining  the  means,  of  com- 
pleting the  whole  line,  under  the  powers  they  now  pos- 
sessed. That  they  seemed  to  have  the  means  and  in- 
tention to  complete  a  part  only,  and  that  they  thought 

that 
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tlwt  their  doing  so  would  be  advaiitageoaB  to  the  shAre*-       1849. 
holders."  (a) 

■ 
The  affidayits  on  behalf  of  the  Defendants  also  stated, 
that  they  had  entered  into  some  oontraots  with  land* 
owners  on  the  line,  and  also  with  contractors  for  the 
works,  and  they  attempted  to  connect  the  Plaintiff  with 
a  rival  company. 

Mr.  Turner  and  Mr.  Cokf  in  support  of  the  motion^ 
relied  on  the  decision  of  the  Court  upon  the  demur- 
rer (ft),  and  argued,  that  it  was  now  plain  from  the 
affidavits,  that  the  Directors  intended  only  to  complete 
the  line  between  JBpscm  and  Leaifurhead.  That  the 
compulsory  powers  expired  on  the  26th  of  Jkne,  and 
rendered  it  impossible  to  complete  the  whole  line,  the 
Court  ought  to  interfere,  to  prevent  that  act,  which  it 
had  already  decided,  would  be  an  illegal  application  of 
the  funds  of  the  Company. 

As  to  the  alleged- collusion,  they  said,  that  Colman 
V.  7^  Eastern  Counties  Railway  Company  (c)  was  ex- 
piesdy  in  point,  for  there  the  Plaintiff  had  been  put 
forward  by  a  rival  company. 

Mr.  MaUns  and  Mr.  TV.  J.  BomU^  cantrA.  The  time 
for  completing  the  railway  has  not  yet  expired,  and 
there  is  no  'sufficient  proof  of  the  intention  of  aban- 
doning the  whole  undertaking.  Until  the  expiration 
of  the  time  limited  by  the  act,  the  Company  are 
entitled  to  all  the  rights  of  a  corporation,  and  to  the 
opportunity  of  deliberating  and  proceeding  by  degrees 
and  in  a  manner  most  beneficial,  in  the  completion  of 

the 


(a)  See  post,  p.  149.  (c)  10  Beavan^  1. 

(h)  Anli,  p.  18d. 
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1849L  the  ttndc^ttaklDg.  The  Court  proceeded  on  this  piinciple 
in  Lee  v.  Milner  (a),  where  before  the  completion  of 
the  term  given  to  a  canal  company  40  complete  the 
canalj  landowners  reasted  the  purchase  of  thdr  pro- 
perty, on  the  ground  of  a  deviation  from  the  parlia* 
mentary  line.  Baron  Aldersan  said :  — "  There  is  another 
ground,  also,  on  which  I  may  proceed.  At  all  eventa^ 
it  must  be  clearly  made  out  that  there  is  a  final  aban- 
donment of  the  parliamentary  line.  The  Defendants 
are  required  to  obtain  the  land  within  five  years,  and 
to  complete  the  works  in  fifteen :  there  are,  therefore, 
ten  years  during  which  they  have  a  right  to  deliberate^, 
and  even  to  change  any  resolution  they  may  have 
taken.  How  can  the  Court  properly  continue  an  in«- 
iuncti(w  against  them  to  prevent  their  getting  posses* 
sion  of  this  land,  when,  for  aught  we  can  tell,  they  may 
strictly  and  accurately  follow  the  parliamentary  line 
after  all?  The  Plaintiff  must,  therefore,  shew,  that  the 
Defendants  have  not  merely  deviated  for  the  present, 
but  that  they  have  finally  abandoned  the  parliamentary 
line.     This  they  have  failed  to  do." 

The  act  recites,  that  it  will  be  a  great  public  ad- 
vantage by  opening  a  communication  not  only  between 
Landcn  and  Porismouthf  but  also  between  "  the  inter- 
mediate towns  and  districts.'*  Why,  then,  are  the  in- 
habitants of  Epsom  and  Leatkerhead  to  be  prevented 
having  their  share  of  the  public  advantage  to  be  derived 
from  a  communication  between  them?  If  the  Com- 
pany are  bound  to  complete  the  whole,  they  are  equally 
bound  to  complete  all  and  every  of  its  parts. 

2.  The  Court,  in  exercising  its  jurisdiction  in  grant- 
ing injunctions,  will  consider  the  balance  of  inconveni- 
ence; 
(fl)  8  r.  *  Coi.  (Ex.)  611. 
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ence;   tUghy  v.   The  Great  Western    Railway  Cam'-        1849. 
pany  (a),  where   the   Lord  Chancellor  dissolved    an     ^^^^^^^ 
injunction  granted  by  the  Vice-chancellor  Wigram^  on  v. 

the  ground  of  the  greater  fedlity  of  indemnifying  the  ▼««»»o'»* 
Plaintiff  than  the  Defendant.  Here  the  effect  of  grant- 
ing this  injunction  will  be  to  prevent  the  Company 
taking  any  step  towards  making  the  railway,  and 
virtually  to  repeal  their  act  They  will  be  left  open  to 
bills  for  specific  performance  by  the  landowners,  while 
a  performance  of  their  contracts  would  be  a  breach  of 
the  injunction :  —  they  will  be  exposed  to  actions  at  law 
by  their  contractors  for  monies  which  they  are  forbidden 
to  pay :  — they  will  be  liable  to  a  mandamus  to  compel, 
them  to  proceed  in  an  undertaking.  The  Queen  y.  The 
Eastern  Counties  Railway  Company  (b)^  whidi  they 
are  by  the  injunction  restrained  from  doing: — and 
they  will  lose  their  compulsory  powers,  a  damage  and 
injury  which  can  never  be  repaired  or  compensated. 
On  the  otlier  hand,  the  Plaintiff  does  not  even  allege 
any  damage  to  himself,  or  suggest  that  the  proposed 
measure  will  be  any  thing  but  beneficial  to  every  shares 
holder. 

The  Company  may  also  apply  to  Parliament  for  ad- 
ditional powers,  to  relieve  them  from  any  temporary 
difficulties. 

They  also  cited  Salmon  y.  Ra7idaU(c)f  Ware  v.  Grand 
Junction  Water-works  Company  ((2),  and  Wood  v.  North 
Staffordshire  Railway  Company,  (e) 

Mr.  Turner,  in  reply.  Every  provision  in  this  act 
has  reference  to  the  completion  of  the  whole  line,  and 

not 

(a)  2  PkUlhi,  44.  ((Q  2  Ruu.  ^  Myl.  470. 

(6)  10  Ad.  ^  E.  531.  (e)  I  UaU  4*  TwelU,  611. 
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1849.  not  of  a  mere  firaotion.  The  comtruction  of  the  whole 
muB  the  purpoie  aod  conflideratioii  for  which  Farliap 
ment  granted  such  exteaaive  power*,  and  thai  only  ie 
the  undertaking  to  which  the  Phiintiff  hae  sobeeribed. 
It  la  now  plain  that  there  is  no  intention  of  eompletbg 
that  purpoee,  or  of  fulfilling  the  oondition.  The  intended 
act  being  illegal,  the  Defendante  cannot  eet  up  the 
oonaequenoe  of  that  illegaUty  as  an  answer  to  an  appli- 
cation to  prevent  its  oontmuanoe.  If  the  Defendants 
have  enteied  into  illq^  oontraets,  they  must  take  the 
coasequenoes  of  deviating  from  the  powers  conferred 
on  then. 

The  decision  in  Celman  v.  The  EatUm  Cawtk$ 
Raihoay  Company  («)  is  distinctly  in  p(Hnt»  and  it  was 
followed,  in  this  Court,  by  another  of  (Mwrna  y.  The 
London^  BrighUm  and  S&uih  Coaet  BaUway  Camptanjf  (6), 
in  which  the  Directors  of  the  Bailway  Company  had 
embarked  20,0002.  in  the  Continental  boats,  and  not 
only  was  an  iigunctkm  granted,  but  an  order  was  mada 
for  bringing  back  the  20,000/.  so  embarked;  and  that 
sum  was  actually  brought  back  by  the  Directom  into 
the  monies  of  the  Railway  Company. 

The  Mastbk  iff  the  Bolls. 

I  shall  not  decide  this  case  until  I  have  very  care- 
fully read  these  affidavits.  I  think  it  due  to  the 
Company  to  do  that 

I  remain  now  of  the  same  opinion  that  I  was  when 
the  demurrer  was  heard,  —  that  a  company  constituted 
by  act  of  parliament,  with  powers  to  construct  a  line  of 
a  certain  length  and  leading  from  one  place  to  another, 

does 

(a)  lOBMfMTfi,  1.  (fi)  Unrqioited, 
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does  at  the  same  time  enter  into  an  obligation  with  the       .184^. 
public^  and  with  persons  who  subscribe  to  the  under-       qq^^^ 
taking,  to  complete  that  line^  and  that  they  are  not   ^^    v. 
entitled  to  use  the  powers  given  by  the  aot  of  parUament 
for  the  purpose  of  constructing  only  a  portion  of  that 
line.    The  bill  alleged  that  the  Defendants  were  doing 
that,  and  the  demurrer  admitted  it ;  and  it  waa  on  that 
I  oTerruled  the  demurrer. 

We  have,  no  doubt,  quite  a  different  question  to  deal 
with  now,  when  we  treat  the  subjeot  upon  evidence, 
and  not  on  a  formal  admission  by  means  of  a  demurrer. 
It  is  now  alleged  upon  affidavit,  and  not  clearly  denied, 
if  denied  at  all,  that  the  Defendants  intend  to  apply 
the  funds  of  the  Company  in  the  construction  of  a 
portion  of  this  line  only.  It  must  be  admitted,  that  a 
Court  interfering  in  transactions  of  this  nature,  ought 
to  have  satisfiEictory  ground  on  which  to  proceed. 

It  is  alleged  by  the  Plaintiff,  that  it  clearly  appears 
in  the  result  from  the  affidavits,  that  this  Company  does 
intend  to  proceed  no  further  than  Leatherhead.  It  is 
alleged,  on  the  other  side,  in  this  way :  —  we  have,  by 
untoward  ciroumstances,  been  unaUe,  as  yet,  to  com- 
plete the  line  or  any  portion  of  the  line :  in  fact,  no 
portion  of  it  is  constructed :  —  we  have  got  the  means  of 
eonstructing  the  line  from  the  junction  at  Epsom  to 
Liotherhead:  this  is  a  portion  of  the  whole  way,  and 
therefore  we  are  now  doing  that  which  we  were  em- 
powered to  do  by  the  act  of  parliament.  Being  em- 
powered to  make  the  whole,  we  must  have  the  power 
to  make  each  and  every  part :  the  whole  cannot  be  con- 
structed at  once,  it  must  be]  constructed  in  portions ; 
and  this  is  a  portion  of  the  very  line  which  we  are 
under  an  obfigation  to  construct 

It 
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1849.  It  10  said,  that  Coarts  of  Equity  will  never  bterfere 

Q^^^     with  a  Company  of  this  kind,  while  it  ia  acting  within 
9.  its  powers.    I  think  there  b  a  fidlacj  in  this.    What 

are  its  powers?  The  Company  has  the  power  to  con- 
struct each  and  every  part  with  a  view  to  the  construc- 
tion of  the  whole:  true  it  is  that  you  must  construct 
each  part  separately,  but  although  the  Company  hss 
the  power  to  construct  each  and  every  part,  succes- 
sively, with  a  view  to  the  construction  of  the  whole, 
does  it  then  follow,  that  this  is  within  ihe  powers,  if  it 
be  made  clearly  to  appear,  that  they  have  no  intention 
to  complete  the  whole?  Is  a  Company  to  be  allowed 
to  do  this?    No  case  has  gone  that  length. 

I  am  not  going  to  decide  the  point  at  this  moment, 
for  I  intend  very  carefully  to  peruse  these  affidavits, 
to  see  whether  they  afford  the  evidence  which  I  ought 
to  have  of  the  fact,  that  this  Company  is  unable,  or  do 
not  intend,  to  complete  the  whole  line. 


June  18.  The  Masteb  of  the  BoLLS. 

I  have  seen  no  reason  to  alter  the  opnion  which  I 
expressed  on  the  demurrer  which  was  filed  in  this  cause. 

A  corporation  created  by  act  of  parliament,  having 
obtained  authority  to  construct  a  railway  from  one  place 
to  another  (as,  for  example,  from  Epsom  to  Portsmouth^ 
and  having,  under  their  powers,  obtained  subscriptions 
and  nused  a  capital  under  that  authority,  are,  in  my 
opinion,  bound  to  apply  the  capital  so  raised  in  or 
towards  the  construction  of  the  whole  line;  and  are 
not  entitled  to  apply  the  capital  so  raised  in  the  con- 
struction of  a  part  of  the  line  only,  any  otherwise. than 
as  the  construction  of  such  part  is  necessary  for  'and 

conducive 
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conducive  to  tlie  oonatroction  of  the  whole  Um,  under       1849. 
the  powers  conferred  by  the  act 

Any  other  opimon  would,  as  it  seems  to  me,  he 
■entirely  contrary  to  the  prindple  upon  wUch  such 
powers  are  given ;  and  if  it  were  established,  that  com- 
panies of  this  sort  had  authority,  without  a  view  to  the 
whole,  or  for  the  purpose  of  performing  the  whole,  to 
perform  such  part  only  as  they  please  or  are  able,  of 
that  which  has  been  called  their  contrBot  or  bargun 
with  the  public,  I  think  the  consequences  would  be 
very  dangerous  to  the  public  and  to  the  sharehoUerSy 
and  probably  productive  of  very  extenmve  deception 
andfkaud 

I  am  well  aware  of  the  great  diflBculties  which  may 
occur  in  exerdsing  the  jurisdiction  of  this  Court,  either 
in  cases  where  the  practicability  or  the  intention  of 
completing  the  whole  work  may  reasonably  be  doubted^ 
or  in  cases  where  there  may  be  a  reasonable  doubt, 
whether  the  injunction  of  this  Court  may  not  possibly 
interfere  with  the  execution  of  the  powers  conferred  by 
act  of  parliament,  or  destroy  a  reasonable  hope  that  the 
powers  still  existing  may  be  exercised  according  to  the 
intentions  of  parliament  But,  nevertheless,  I  must 
consider  myself  bound  to  perform  my  own  duty,  and 
to  exerdse  the  jurisdiction,  if  it  does  sufficientiy  appear 
to  me,  that  the  powers  still  existing  in  the  Company 
are  intended  and  about  to  be  exercised  contrary  to  the 
intentions  of  parliament,  or  contrary  to  the  conditions 
on  wluch  the  shareholders  must  be  deemed  to  have 
subscribed  their  capital 

I  have  considered  the  cases  relating  to  this  subject, 

and  particularly  the  cases  of  Agar  v.  Regenft  Canal 

Vol.  XIL  L  Ccmpany 
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1841        CmfHa^{a),  Slaktmarw  r.  Gkamrgmmkin  Cnud i 

pany{b\  Lee  v.  MUner{e\  Sabfum  t.  BaMdaU(d),  a&d 
The  Queen  v.  Eastern  Qntnties  RaSwajf  Compaxg.  (ei) 
And  if  I  were  informed  by  the  Defendant^  that  tliej, 
having  or  expeoting  to  obtain  the  nealii  of  oonetmoting 
die  whole  line  fiom  Epeom  to  Arennoutt,  were  now 
^>plying  or  intending  to  apply  the  oafntal  laised  for 
constmoting  the  whole  line  in  and  for  the  oonitmctioii 
of  a  part  with  a  view  to  the  whde.  Tic.  of  that  puv 
ticttlar  part  which  extends  from  JE^om  to  Letdherhmd 
na  a  neoeeaary  part  of  and  oonduoiye  to  the  whole^  and 
for  the  purpoee  of  making  and  completing  the  whole 
linoi  which  may  and  is  intended  to  be  completed  nnder 
the  powers  now  Tested  in  the  Company:  —  if  I  were  so 
informed  in  a  proper  manner,  my  opinion  is,  that  I 
onght  not  to  interfere  with  the  Company )  but  if  the 
Company  now  declme»  or  are  unable  to  state  distinctly 
that  such  is  the  easOi  I  think,  that  under  the  pieaeat 
eircumstanees  of  this  cases  uid  on  the  application  of 
the  Plaintiff,  it  is  my  duty  to  prevent,  tl»t  which  I 
must  consider  to  be,  an  intended  miaqpfdication  of  tiie 
subscribed  capital  of  the  Company. 

'  The  act  of  parliament,  intituled,  '*  An  act  for  making 
a  railway  from  the  Croydon  and  JE^som  Railway  at 
Epiom  to  the  town  of  Part$mMtiky  to  be  called  '  the 
Direct  London  and  PorUmomth  Bailway,"*  recdved 
the  Boyal  Assent  on  the  26th  of  June  1846.  Na 
part  of  the  railway  has  yet  been  formed,  and  in  the 
early  part  of  1848,  the  Directors  made  an  application, 
which  was  refusedi  to  the  Commissioners  of  Bailwaya 

ta 

(a)  Cited  1  Sumst.  250.  (d)  3  MyL  4-  CV.  439. 

'  (6)  1  Myl.  4-  r.  154.  (e)  10  Ad.  ^  EU.  531 

(0  2  iir.  *  fr.  824. ;  tr.St 
CiflHEech.)6\\. 
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rto  cjctend  the  poweit  of  the  Aot  for  the  eompuhk)!;       1848. 
purchase  of  lands  for  two  yean  beyond  the  period  for 
which  such  powers  had  been  given  to  the  Company. 

In  this  state  of  things,  die  Company  have  lately  been 
aetiTe  in  making  preparations  for  the  constmotion  of 
ihat  pert  of  the  whole  line  which  extends  from  Ep$om 
4o  Leaiherhead.  It  is,  I  think,  truly  said  to  be  the  duty 
of  the  Defendants  to  construct  the  whole  line  from 
JSpsom  to  FiorUimmth,  and  the  Phdntaff,  a  shareholder  in 
the  Company,  objecting  to  the  construction  of  a  part 
only  instead  of  the  whole  line,  *—  to  the  performance 
of  a  part  only,  instead  of  the  whole  of  the  conditions 
on  which  he  subscribed  for  and  beoame  entitled  to  his 
shores,  —  asks  the  interference  of  this  Court,  and  by  his 
bill  has  distinctly  alleged,  and  in  his  affidavit  has  sworn 
to  his  belief,  that  the  Defendants  intend  to  stop  at 
LiothgrhBod,  having  no  means  or  intention  of  going  on 
\o  PoTtstiumtk ;  and  he  insists,  ihat  it  was  no  part  of  the 
conditions  on  which  he  became  a  shareholder,  that  the 
capital,  or  any  part  of  the  capital  of  which  he  is  a 
shareholder,  should  be  applied  in  the  construction  of  a 
railroad  firom  Epsom  to  Leaihirkead.  What  is  the 
answer  ?  No  statanent  is  made  that  the  Company  has 
cr  eacpeots  to  obtain  the  means  of  constructing  the 
whole  line,  or  now  intends  to  apply  the  capital  and 
fdnds  which  have  been  subscribed  for  the  whole  line, 
in  or  towards  the  completion  of  the  whole  line. 

'  Bot  Mr.  Ihtrson  states,  very  distinctiy,  how  much 
has  been  done  in  the  way  of  preparing  for  the  construc- 
tion of  the  road  ftom  Epsom  to  Leatherhead,  and  also 
states  some  things^  from  which,  though  it  is  not  dis- 
tinctiy stated,  it  is  (as  I  collect  from  a  subsequent  part 
of  the  affidavit)  meant  to  be  suggested,  that  something 
has  been  done,  which  may  in  some  way  contribute 

towards 
L  2 
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1849*       towards  tlie  Construction  of  parts  of  the  line  between 
^^^^     Leatherhead  and  PorUmouth. 

V. 

^  *  Mn  Parson  also  states,  that  in  his  opnion  it  is,  at 
this  time,  quite  practicable  to  take  and  purchase  sudi 
lands  between  Leatherhead  and  PorUmouth  as  would  be 
necessary  for  the  purpose  of  the  undertakings  if  the 
whole  line  were  to  be  formed.  It  is  difficult  not  to 
infer,  finom  this  mode  of  expresrion,  that  Mr.  Parum 
does  not  think  that  the  whole  line  is  to  be  formed. 

Mr.  WilkhMm  states  his  opinion  to  be,  that  the 
formation  of  the  whole  line  would  be  a  great  public 
benefit,  and  he  says^  that  ndther  the  Company  nor  the 
Directors  have  ever  determined  not  to  make  the  rail* 
way  from  Epsom  to  Portsmouth,  although,  from  the  air* 
cumstances  of  the  times  and  financial  considerations,  it 
has  not  been  possible  to  proceed  in  or  towards  tiie 
making,  otherwise  than  as  before  stated  by  Mr.  Parsom 
(t.  e.  as  I  understood  it),  further  than  in  making  pre« 
parations  for  constructing  the  railway  from  Epsom  to 
Leatherhead,  and  doing  the  other  acts  mentioned  bjT 
Mr.  Parson,  and  to  which  I  have  referred. 

He  then  states,  that  the  construction  of  the  railway 
to  the  extent  and  in  the  manner  in  which  it  is  noir 
proposed  to  be  constructed,  (u  e.  1  repeat  it,  as  I  un«» 
derstood  it,  from  Epsom  to  Leatherhoad  only,)  will,  in 
his  opinion,  be  very  beneficial  to  the  interests  of  the 
shareholders,  and  that  it  is  much  desired  by  the  inhabit* 
ants  of  Leatherhead  and  the  districts  adjoining,  and 
without  suggesting  that  the  Company  has  or  is  likely 
to  overcome  the  difficulties  which  have  made  it  impose 
sible  to  proceed,  otherwise  than  as  before  stated,  he 
says,  he  thinks  it  very  probable,  that  the  whole  of  the 
said  Direct  London  and  Portsmouth  Railway  or  some 
^  nulway 
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Tailwaj  in  the  aame  line^  will  be  made  at  eome  ibtnre       1849. 
period*  Vi^v^^ 

CklRBN 
V. 

In  this  affidavit,  much  which  is  not  8ud  is,  I  con*  ^'J-KmsoK, 
eeive,  designedly  left  to  inference  and  presumption; 
and  if  I  should  unfortunately  have  come  to  an  erro- 
neous conclusion  upon  the  evidence  produced,  I  shall 
very  sincerely  regret  that  the  Defendants  have  not 
thought  fit  to  express  themselves  more  clearly ;  but,  upon 
this  affidavit,  considering  not  only  what  is  said,  but 
also  what  is  omitted  to  be  sud,  and  which  I  must  pre- 
sume would  have  been  said,  if  it  could  have  been  said 
truly,  I  think  myself  obliged  to  conclude,  that,  at  the 
present  time,  the  Company  have  neither  the  intention 
nor  the  means,  nor  any  probability  of  obtaining  the 
means,  of  completing  the  whole  line,  under  the  powers 
they  now  possess.  They  seem  to  have  "the  means  and 
intention  to  complete  a  part  only,  and  they  think  that 
their  doing  so  would  be  advantageous  to  the  share- 
holders. Granting  that  to  be  so,  I  am  of  opinion  that, 
without  the  authority  of  another  act  of  parliament,  they 
have  no  right  to  apply  the  capital  subscribed  for  the 
whole  line  to  that  limited  purpose.  The  powers  of  this 
act  of  parliament  were  not  given,  nor  did  the  share- 
holders subscribe  their  capital,  merely  to  enable  the 
Company  to  make  profit  (though  for  the  benefit  of  the 
subscribers  themselves),  nor  to  complete  a  particular 
portion  of  the  work,  neglecting  the  rest,  merely  because 
that  particular  portion  is  much  desired  by  the  inhabit- 
ants of  Leatherhead  and  its  vicinity,  nor  merely  upon 
the  chance  that,  by  some  means  or  other,  the  whole  line 
authorised  by  the  act,  or  some  other  line,  will  or  may 
be  made  at  some  future  time.  But  the  terms  and  con- 
ditions of  the  parliamentary  work  are  otherwise  defined, 
and  the  powers  given  are  to  be  exercised  in  making  and 
completing  the  whole  line  from  Epsom  to  Fartsmouth, 
X  3  and 


150  CASES  IN  CHANCEBT. 

1849.       ud  only  for  that  purpoee.    And  at  the  Defendants 
^"^J^""^*^^*     now,  when  a  proper  occasion  seems  to  me  to  have  arisen^ 
V*  are  unable  or  unwilUng  to  say,  that  thej  are  applying 

MTiLKmsoifk  or  intend  to  apply  the  funds  or  capital  of  the  Com- 
pany now  in  their  possession,  [for  or  towards  that  entiro 
purpose,  I  am  of  opinion  that  I  should  negleot  my  owa 
duty,  if  I  did  not  grant  an  injunction  to  restnun  them^ 
not  indeed  in  the  words  asked  for  in  the  notice  of 
motion,  but  in  the  terms  which  appear  to  me  proper 
fix)m  the  nature  of  the  case.  I  propose,  therefore,  to 
order  as  follows :  — 

Let  an  injunction  issue  to  restnun  the  Defendants 
from  applying  the  capital  and  funds  of  the  Direct 
London  and  Portsmouth  Railway  Company,  or  any  part 
thereof,  in  or  towards  the  construction  of  a  railway 
from  the  Croydon  and  Epsom  railway,  commendng  by 
a  junction  therewith  in  the  parish  of  Epsom^  to  Leather* 
head  in  the  county  of  Surrey  only,  or  any  otherwise 
than  for  the  purpose  and  with  the  view  of  making  and 
completing  the  said  railway  from  the  sud  Croydon  and 
Epsom  railway  as  aforesaid  to  the  parish  of  Portsea^  in 
or  near  the  town  of  Portsmouth^  in  the  county  of  SouAr 
ampton^  pursuant  to  the  powers  now  vested  (or  here- 
after to  be  vested)  in  them  by  act  of  parliament 


Affirmed  by  Lord  CoHenkam^  8th  November  1849.  I  Mae.  ^  Gof. 
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TAGG  V.  The  SOUTH  DEVON  RAILWAY         june^o, 
COMPANY. 

^inHIS  was  a  bill  by  a  shareholder  to  have  a  question  On  motioii  for* 
-^  decided,  as  to  the  right  of  the  Directors  to  create  the  Defenduit 

preferential  shares.  "ked  that  the 

■^  Plaintiffmight 

be  preventtti 

Mr.  IVii^r  and  Mr.  5*«?«M,  for  the  Plaintiff,  moved  ^J^^J^J^' 

for  the  usual  order  for  production  of  documents.  purposes, 

.  allegiiig  that 
there  were 
Mr.  Baupett  and  Mr.  JZ.  Palmer,  eontrd,  redsted  the  ivoceedings  at 

unconditional  production*    They  sud  that  an  action  at  The^mtf' 

law  was  peniUng  relatbg  to  these  matters,  and  urged  ^?^^^'  ^^' 

that  the  Phiintiff  ought,  therefore,  to  bo  prevented  ijwtriot  the 

usin^  the  documents  for  any  collateral  purpose,  as  in  ^^^' 

Richardson  Y.  Mastififfs*  (a) 

«   Mr.  Turner.    The  order  in  Richardson  v.  Hastings 
was  by  consent 

•         * 
The  Master  of  tlte  Bolls.    I  cannot  make  any 
Vestriction  of  th^  sort    No  case  is  made  for  it 

(a)  7  Btmwh  354. 
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jir^^iu  BAINBRIGGE  t;.  BADDELEY. 


liberty  HPHE  demurrer  of  the  Defendanta  having  been  al^ 
j^n  ^^^^  ^J  ^^  Maater  of  the  Rolls  (a),  the  Plain- 


Where 

ii  given 

amend  upon 

the  allowance  tiff  appealed. 

of  a  demurrer, 

and  no  time  is 

limited,  the  Qn  the  29th  of  December  1847,  the  Lord  Chancellor 

amendmrats 

must  be  made  delivered  out  his  judgment,  allowing  the  demurrer  as  to 

SS'Sa^JTAe  P*^^'  ^^  P^8  ^®  Plaintiff  Kberty  to  amend  as  he 
16th  Order  of  might  be  advised  (i),  but  without  limitmg  any  time  for 
^uS4?Mng  ii^<^u^g  the  amendment  The  Plaintiff  did  not  amend 
applioible.  under  this  order;  but,  on  the  29th  of  May  1849»  he 
only  of  several  obtained  an  order  of  course  to  amend,  the  only  De^ 

Defendanto      fendant  who  had  answered  consenting  to  the  order, 
has  answered*  ^ 

a  second 

amoid'^not  ^*  ^**  ^^^  moved,  on  behalf  of  three  of  the  other 
be  obtained  Defendants  who  bad  not  answered,  that  the  order  to 
evra  ^doTuV  ^^^^^  might  be  discharged  for  irregularity,  and  that 
consents  the  amended  bill  might  be  taken  off  the  file. 

Mr.  Friar,  in  support  of  the  motion.  The  Plaintiff 
not  having  amended  within  fourteen  days,  the  first  order 
to  amend  became  void;  16th  General  Order  of  May 
1845  (c),  and  the  70th  General  Order  of  May  1845  (d). 
These  General  Orders  apply  to  a  case  like  this,  where 
leave  to  amend  was  ^ven  upon  the  allowance  of  a  de- 
murrer: Armitetead  v^  Durham  {ey 

Tho 

(a)  9  Beaomi^  538.  (d)  IM.  309. 

(b)  8  PkUl^t,  705.  (e)  U  ^mmm,  48& 
(r)  Ordniet  Can.  2S7n 
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The  Bubeeqaent  order  to  amend,  obtttned  as  of  course, 
is  therefore  irregular. 

Mr.  Turner  and  Mr.  fFebiter,  amtri.  The  delay  was 
oocaaaoned  by  the  necessity  of  obtaining  representation 
to  a  party.  This  motion  is  made  by  Defendants  who 
haye  not  answered ;  and,  therefore,  as  to  them,  it  was 
regular  to  obtain  an  order  of  course  <*  at  any  time 
before  answer:  "  64ih  General  Order  ot  May  1845. (a) 
Hie  only  Defendant  who  had  put  in  an  answer  consented 
to  this  order,  and  the  parties  moving  cannot  avail  them* 
selves  of  the  existence  of  his  answer,  in  order  to  impeach 
an  order  of  course  regular  as  to  them  (ft). 

The  point  was  not  decided  in  Armiistead  v.  Durham. 

\  [The  Mastsb  of  the  Bolls.  I  certainly  was  of 
opinion,  in  Armiistead  v.  Durham^  that  if,  upon  the  al- 
lowance of  a  demurrer,  more  than  ordinary  time  to 
amend  was  required,  it  ought  to  be  asked  for.] 

Mr.  Jniar  in  reply.  After  an  answer,  only  one  order 
of  course  to  amend  is  allowed,  (c) 

The  Master  of  the  Bolls. 

I  will  consider  the  application.  The  only  question 
really  is,  whether  the  Pkintiff  should  have  obtained 
a  special  order,  instead  of  an  order  of  course. 


153 
1849. 

BaI1IB«I60I 
V, 

Baddblkt. 


The  Ma6T£B  of  the  BoLLS  was  of  opinion  that  no 
time  having  been  limited  to  amend,  the  case  fell  withia 

the 


(a)  OnL  Can.  S0& 
(A)  But  Me'  Ikmcombe 
Lewitt  10  Beaean^  873. 


{c)  See  Edge  ▼.  IMe^  10 
Beavan^  184. ;  Hanit^  v.  Aw- 
ceU,  I&id,  191. 


Jufy  19. 


IH 
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Bainbrigob 

V, 

Baddelby. 


the  provimons  of  the  16th  (senaral  Order,  Art  34.  and 
70th  Order,  and  the  leave  to  amend  beoame  void  at  the* 
expiration  of  the  fourteen  days ;  that  the  Phuntiff  might 
either  have  ^>plied  spedbll j  to  extend  the  time  or  for 
a  Bpeeial  order  to  amend,  hnt  that  the  order  of  coune^ 
was  irregular.     He  discharged  the  order. 


Jufy  21.  The  order  was  discharged  with  costs ;  but  the  De- 

fendants consented  that  the  amendments  should  stand* 


July  4. 
August  3. 


FOLEY  V.  SMITH. 
In  re  SMITH. 


Upon  a  mo- 
tion to  dlB* 
charge  an 
order  of 
course  to  tax 
or  to  give 
security  for 
costs,  the 
Court  or- 
dered the 
latter  only. 


QN  the  18th  of  December  1848,  Mr.  Foley  obtained 
an  order  of  course  for  the  taxation  of  Messrs. 
Smith's  biUs  of  costs. 


Messrs.  Smith  moved  to  discharge  the  order ;  and  in 
the  alternative,  that  Mr.  Foley  might  give  security  for 
costs.      On  the  27th  of  March  1849,  the  Court  held. 


Held,  that  the  tfiat  the  order  was  not  irregular,  but  directed  Mr.  Foley 
to  give  security  for  costs.     No  costs  were  given  of  that^ 


not,  after- 
wards, b)r 
mere  notice, 
abandon  the 
orders  and 
file  a  bill  for 
the  same 
matter.    Stich 
proceedings 
naving  how* 
ever  been 
teken  by  the 


application  (a).  The  Court,  in  deUvering  judgm^t,* 
intimated,  that  questions  might  arise  on  the  con- 
struction of  the  agreement  between  the  parties,  and 
also  upon  the  construction  and  effect  of  the  order,  in  the 

form  in  which  it  had  been  obtained,  (b) 

Mr* 

(a)  1 1  Beav.  456.  (b)  IM.  p.  461. 

by  the 
client,  they  were  stayed  until  be  bad  paid  tbo  coiti  oonssqusQt  oa  lbs  order  of 
course  ana  of  the  application. 
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Mr.  JMejf,  being  lidvutod  that  he  (xnild  not  obttin 
•11  the  relief  he  aoagfat  upon  petition,  gave  notice  tof 
Heflera,  Smiih,  that  he  abandoned  the  oiderj  but  which: 
they  refiued  to  accept,  and,  on  the  22nd  of  May  1840* 
Foley  filed  his  bill  against  Messrs.  Stnith  for  the  same 
object  as  the  petition. 

A  motion  was  now  made,  on  behalf  of  Messrs.  Smith, 
to  take  the  bill  off  the  fil^  or  that  the  Plaintiff  might 
pay  the  coats  of  the  order  to  tax,  of  the  motion  to  dis^ 
charge,  and  of  this  qppUoatiozL 

Mr.  Turner  and  Mr.  Jfi,  T.  S^Damek  in  support  of 
the  motion.  Firati  a  party  cannot  take  a  second  pro* 
ceeding  for  the  saine  matter,  until  he  has  paid  the  costp 
of  the  first,  (a) 

Secondly,  the  order  of  March  conferred  a  benefit  on 
the  Defendants  viz.,  a  right  to  security  for  coats.  I^ 
was,  therefore,  incompetent  to  the  Plaintiff  afterwards  tq 
abandon  that  order  or  the  order  of  December  on  whid^ 
it  was  founded.  An  order  cannot  be  abandoned  and 
treated  aa  a  nullity  by  mere  AOtice.  {b)  If,  in  March, 
it  had  been  stated  to  the  Court  that  Foley  intended  to 
abandon  the  order  of  December,  it  would  have  materially 
affected  the  question  of  the  costs  of  that  application. 

Mr.  Teed  and  Mr.  C.  Webster,  conird.  The  suit 
cannot  be  stayed,  for  it  has  been  found  that  the  pro* 
x^eeding  by  petition  will  not  afford  an  adequate  remedy ; 
ihat  waa  intimated  by  the  Court  itself. 

No 

(a)  See  AUree  ▼•  Hordem,         (b)  See  Pearee  v.  &f%y,  4 
5  JlMa.CtS«;   sad  OitHSeU  ?.      Bemm,  127* 
,CSobbeU.miti9p'9l' 
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No  costs  were  inconed  under  the  order  of  JJeeemUr 
before  it  was  abandoned^  for  no  proceedings  had  beea 
taken  under  it ;  and  as  to  the  order  of  March,  no  costs 
were  given.    Thb  application  is,  therefore,  unnecessary, 

Mn  Turner,  in  reply. 

Sn&tf  Mastbb  of  the  Bolls, 

When  the  motion  was  made  to  dischaige  the  order 
for  taxation  for  irregularity,  I  was  of  opinion,  upon  the 
best  consideration  I  could  give  the  subject,  that  it  was 
not  irregular ;  but  I  thought,  that  it  was  not  calculated 
to  secure  to  the  party  the  whole  relief  asked  by  him. 
I  therefore  declined  to  discharge  it,  but  directed  that  the 
Plaintiff  should  give  security  for  costs, 

I  am  not  surprised,  that  Mr.  Foley,  finding  he  could 
not  get  all  the  relief  he  required,  should  have  become 
desirous  of  abandoning  the  order  and  to  file  a  bill.  The 
question  is,  what  he  ought  to  have  done  under  such  cir- 
cumstances. In  the  first  place,  there  was  the  order  of 
December  1848,  which  contained  a  certain  undertaking, 
giving  him  a  lacue  standu  In  the  second  place,  he  had 
Btrenuously  contended  for  the  r^ularity  of  that  order, 
and  it  was  with  a  view  to  its  prosecution,  that  the  order 
oi  March  1849  was  made,  which  gave  to  the  Defend- 
ants the  benefit  of  security  for  costs.  Had  he  then  a 
right  to  take  the  matter  into  his  own  hands  and  abandon 
it  without  the  leave  of  the  Court  ?  I  think  not,  and  that 
he  ought  to  have  proceeded  in  a  more  formal  manner, 
and  by  a  formal  proceedbg,  get  rid  of  the  orders.  He 
ought  to  have  come  staling  that  he  had  discovered  that 
the  order  would  not  afford  him  the  relief  he  sought,  and 
have  presented  the  matter  to  the  consideration  of  the 
Court  If  that  had  been  done,  the  case  would  have 
been  considered,  and  he  would  certably  have  bad  to 

pay 
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pay  the  costs  of  the  order  of  December  1848*  The  oon^ 
test  in  March  only  affected  the  regularity  of  the  order 
of  December ;  Foley  then  prevailed,  and  it  was  con* 
sidered  regular;  but  the  order  of  March  proce^  on 
the  order  of  December;  and  the  instant  you  take  away 
the  foundation,  then  the  question  arises,  whether  so 
much  of  the  order  as  is  beneficial  to  the  other  parties, 
is  to  be  Io8t» 

Foley  gave  notice  that  he  abandoned  the  order  of 
December:  the  other  parties  did  not  choose  to  accept 
the  notice :  were  they  bound  ?  My  opinion  is,  they  were 
not  bound  to  accept  the  mere'notice  of  abandonment  of 
an  order,  and  if  not,  they  were  entitled  to  have  the 
order  of  March  drawn  up/passed,  and  entered. 

I  do  not  think  I  ought  to  order  the  bill  to  be  taken  off 
the  file ;  and  the  question  then  is,  on  what  terms  ought  I 
to  allow  it  to  remain  ?  If  Messrs.  Smith  have  incurred 
any  costs  under  the  order  of  December  1848,  they  ought 
to  be  pud  by  Foley.  He  ought  also  to  pay  the  costs  of 
this  application.  As  to  the  costs  of  the  order  of 
March,  1  will  take  time  to  consider.  If,  when  I  gave 
judgment,  it  had  been  intimated  to  me,  that  Mn  Foley 
intended  to  abandon  the  order,  I  might  then  have  said 
that  he  ought  to  pay  the  costs  of  that  motion.  I  will 
conader  it. 


The  Master  of  the  Rolls.  Auguii  s. 

This  was  an  application  to  take  the  Plamtiff 's  bill  off 
the  file,  or  that  he  might  pay  certiun  costs;  and  the 
question  which  remained  for  consideration  was,  what 
costs  ought  to  be  paid.    The  costs  in  question  were :  — 

1.  The 
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'  1.  Tke  costs  of  bbttiiUDg  sn  oidsr  of  ooune^  to  tis 
oertain  bills. 

'    2.  The  costs  of  a  motioii  to  ffischttge  that  order  for 
irrsgtilflrity. 

<  8.  The  costs  of  the  present  ef^lkmtioiL 

I  was  of  opinion  that  Mr,  Foley  ought  not  to  be 
allowed  to  prosecute  the  suit  withont  paying  the  costB 
^f  the  present  spplicationj  and  the  costs,  if  any,  occa^ 
sioned  by  the  (urder  of  course,  before  the  application  to 
discharge  it  for  breguhrity ;  but  I  doubted,  whether 
he  ought  to  be  required  to  pay  the  costs  of  the  unsuo^ 
cessful  attempt  to  discharge^  for  irregularity,  an  order 
which  was  held  to  be  regular.  On  consideration,  I 
think  he  ought  not ;  the  costs  of  that  motion  being  £s- 
poaed  of  at  the  time  when  the  order  thereon  was  made, 
and  being  entirely  occasioned  by  the  application  itself. 


CASBS  IK  CRANCEKY. 


The  ATTORNEY^GENERAL  v.  CHAMBERS.        Jufy  18. 

^T^HE  object  of  the  information  was  to  establish  the  Order  made, 
right  of  the  Crown  to  coal-mines  under  the  sea^  forTn  inspec- 

shore,  and  which,  it  was  allied,  bad  been  worked  by  '"?"  ^^  coal 

mines* 
the  Defendants  by  means  of  shafts  from  the  adjoining 

lands. 


Mr.  Thimer  and  Mr.  Maule  now  moved  for  liberty 
for  the  Commissioners  of  Woods  and  Forests  to  enter, 
inspect,  and  examine  the  coal-mines  of  the  Defendants, 
and  to  take  all  necessary  steps  for  enabling  them  to 
make  a  perfect  and  complete  survey  and  plan  of  the 
workings  of  the  mines,  so  far  as  they  might  extend 
under  the  sea-shore,  and  an  estimate  of  the  quantity  of 
coal  nused  imdemeath  the  shore* 

They  dted  Kynoitan  v«  The  East  India  Company  (a), 
The  East  India  Company  v.  Kynaston  (i),  The  Earl  of 
Lonsdak  v.    Curwen(c),  Walker  v.  Fletcher  (d)^  and  a^ 
case  of  Lewie  v.  James,  before  Vice-chancellor  Wiyram. 

,  Mr.  Dickineon  and  Mr.  Goldsmith,  for  the  Defendants. 

The  Master  of  the  Rolls  said  he  had  made  a 
similar  order  in  Maden  v.  Veevers(e),  and  granted  the 
inotion* 

(a)  3  Swan.  248.  (e)  Reported,  on  other  points, 

(5)  SBk.{O.S.)  153.  5Beavanj  503.  and  7  Beavan, 

.   (e)  IM.  168.  489. 
(</)  liid.  172. 


160 


CASES  IN  CHANCERY. 


1849, 


Attormy- 
Gknehal 

cuaiidbrs* 


Ordbiu 

Let  the  Commitsionen  of  Woods  and  Forests  be  at  liberty,  on 
behalf  of  the  Iiifdrmant,  at  all  seasonable  times  upon  giving  ressoo- 
able  notice,  to  enter,  inspect,  and  examine  by  sunreyors  to  be  sp* 
pointed  by  them,  the  coal  mines  now  or  lately  worked  by  the  De* 
fendants  Jamon^  &c»  &c.  by  means  of  four  several  pits  or  shafts,  &c 
&c.,  for  the  purpose  of  ascertaining,  and  so  far  as  may  be  necemry 
to  ascertain,  how  far  seawards  from  the  said  pits  or  shafts  the  De* 
fendants  have  worked  the  said  mines  and  erery  of  them,  {a) 


(«)  lUg.  Lib.  1848  A.  fo.  1948. 


J«iy  19,20. 


HYDE  V.  EDWARD& 


Where  autho- 
rity is  giveu 
to  take  land 
for  H  pubiic 
purpoiiat  and 
pay  the  money 
into  Court  to 
be  dealt  with 
•*  on  petition,'* 
the  ordinary 
jurbdiction  of 
the  Court  to 
proceed  by  bill 
13  not  ex- 
cluded, and 
therefore  a 
demurrer  will 
not  hold  in 
such  a  case. 
An  nllega* 
tlon  that  a 
party  '*  duly 
inade  her  last 
wilt  and  tes- 
tan^ent "  U 
flufficiunt     It 
is  not  neces- 
aary  to  siute 
the  signature 
ar)d  attcata- 
tbiw 


riiHIS  case  came  before  the  Court  on  demurrer. 
-*-   The  particulars  of  the  Plmntiffi)'  claim  are  stated 
ante.{a) 

The  present  Plaintif&,  haying  failed  in  their  petitioflf 
filed  the  present  bill.  It  stated  the  settlement  made  on 
the  marriage  of  John  Betts  with  Anna  Maria  Princef 
by  which  certain  freehold  property  was  settled,  as  to  a 
moiety,  on  John  Betts  for  life,  with  remainder  to  Anna 
Maria,  his  wife,  for  life,  with  remainder  to  theif 
children,  and,  *'  for  want  of  such  issue,  to  the  use  and 
behoof  of  the  right  heirs  of  the  sud  Anna  Maria  Prince 
for  ever." 

It  then  stated  the  Act  empowering  the  London  Dock 

Company  to  take  the  lands  necessary  for  the  construe* 

tion  of  the  Dock  (b) ;  and,  in  case  of  incapacity,  it  was 

directed, 

(a)  In  re  The  London  Dock  (b)  39  &  40  G.  S.  r.xlfii. 

Company,  1 1  Beav.  78.  (local  and  personal). 


^ 
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directed,  that  the  purchase-money  should  be  paid  into  1849. 
the  Bank  of  England^  in  the  name  and  with  the 
privity  of  the  Accountant  General  of  the  High  Court 
of  Chancery,  to  be  placed  to  his  account  there,  "  Ex 
parte  The  London  Dock  Company,"  together  with  the 
name  or  names  of  such  person  or  persons  as  thirteen  of 
the  Directors' for  executing  the  said  Act  should,  by 
writing,  signed  by  them,  direct  and  appoint,  to  the 
intent  that  the  same  might  be  applied  ^'  under  the 
direction  and  with  the  approbation  of  the  Court,  to  be 
ngmfied  by  an  orders  made  upon  a  petition,  to  be  pre- 
ferred in  a  summary  way,  by  the  person  or  persons 
who  would  have  been  entitled  to  the  rents  and  profits," 
in  the  purchase  of  other  hereditaments  to  be  conveyed 
to  the  like  uses.  And  in  the  meantime  the  money  was 
to  be  invested,  and  the  dividends  paid  to  the  persons 
who  would  have  been  entitled  to  the  lands,  (a) 

The  London  Dock  Company  having  taken  the  pro^ 
perty,  a  moiety  of  the  purchase-money  was,  in  1802, 
paid  into  Court  and  invested  in  9,059/.  37.  per  cents., 
and  the  interest  was  directed  to  be  paid  according  to 
the  trusts  of  the  settlement 

The  bill  stated,  that  the  said  Anna  Maria  Betts  died  on 
the  8th  of  June  1822,  without  having  had  any  children 
or  child,  and  without  leaving  any  brother  or  sister,  or 
the  issue  of  any  brother  or  sister,  her  surviving,  and 
that  she  left  Sarah  Fielder,  widow,  and  James  Vinell 
Edwards,  an  infant,  since  deceased,  her  co-heirs-at-law. 

That  John  Betts  died  in  February  1841,  and  the  fund 
still  remained  in  Court  to  the  account  of  the  London 
Dock  Company,  J.  Betts,  and  Roberts,  the  trustee. 

On 
(a)  See  sect.  39. 

Vol.  XXL  AT 
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1840'.  On  the  8th  of  July  1841>  an  order  iias  mnde  on  the 

^^^^^^      petition  of  the  Defendant,  Thomas  JEdicards,  whereby 

9.  it  was  referred  to  the  Master  to  enquire,  whether  JBeiis 

**     and  wife  were  living  or  dead,  and  if  dead,  when  they 

respectively  died,  and  yrhether  they  had  any  and  what 

child  or  children,  and  who  was  the  heir-at-law  of  the 

said  Anna  Maria  Beits,  and  who  was  the  heir  by  the 

mother's  side  of  James  Prince,  the  father  of  the  said 

Anna  Maria  Beits. 


On  the  22nd  of  Oetobw  1843|  the  Master  made  his 
report)  and  he  found,  that  Thomas  Edwards  was  the 
heir-at-law  ex  parte  matem&\  of  James  Prince  ;  but  he 
certified,  that  no  sufficient  evidence  had  been  laid  before 
him  to  enable  him  to  ascertain  who  was  the  heir-at-law 
of  Anna  Maria  Betts, 

By  an  order,  bearing  date  the  22nd  of  April  1843, 
and  made  in  the  said  matter,  it  was  ordered,  that  it 
should  be  referred  back  to  the  Master  to  continue  the 
enquiry  directed  by  the  order  of  the  8  th  of  July  1841, 
who  was  the  heir-at-law  of  Anna  Maria  Betts,  and 
whether  there  was  any  heir-at-law  of  Anna  Maria 
Betts  other  than  the  heir-at-law  by  the  mother's  side, 
by  James  Prince,  the  father  of  Anna  Maria  Betts. 

That  the  Plaintiffs  and  certain  other  persons  had 
carried  into  the  Master's  office  a  state  of  facts  and 
charge,  whereby  they  contended  and  insisted,  that  at 
the  time  of  the  death  of  Anna  Maria  Betts,  Sarali 
Fielder  and  James  Vinell  Edwards,  were  co-hcirs-at- 
law  of  Anna  Maria  Betts,  as  co-parceners ;  that  James 
Vinell  Edwards  had  afterwards  died  in  the  lifetime  of 
Sarah  Fielder  intestate  and  without  issue,  leaving 
Sarah  Fielder  his  heiress-at-law,  and  that  Sarali  Fielder 
had  since  died,  having  duly  made  and  executed  her  last 

will 
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will  and  testament,  and  thereby  devised  and  bequeathed        1849. 

all    her   estate  and   effects  unto  the  Plaintiff,  Sarah     ^7^^*"^^^ 

Hjfde^  and  her  brothers  and  sisters.  v. 

Edwards. 

That  the  Master  had  determined,  that  he  was  not 
empowered,  by  the  orders  of  reference  or  either  of  them, 
to  enquire  or  state  whether  or  not  Sarah  Fielder^  if  she 
were  such  heiress  as  aforesaid,  had  duly  made  and  pub- 
lished her  last  will  and  testament,  or  who  were  the  de- 
visees under  her  will,  and,  further,  that  he  was,  by  the 
order,  limited  to  the  enquiry  as  to  the  heir  of  Anna 
Maria  Betts,  living  at  the  time  of  the  making  his  re- 
port, under  the  last  order  of  reference. 

That  by  reason  of  certain  conflicting  evidence  brought 
forward  by  James  Waterhwy  who  claimed  to  be  entitled 
in  the  Bank  annuities  by  virtue  of  some  instrument 
executed  by  Aniia  Maria  Betts,  the  Master  had  ex- 
pressed his  inability  to  report  who  was  the  heir-at-law 
of  Anna  Maria  Betts. 

The  bill  then  set  out  the  pedigree  of  Sarah  Fielder, 
and  stated,  that  Sarah  Fielder,  in  the  year  1838,  duly 
made  her  last  will  and  testament  in  writing,  in  the  words 
and  figures  following,  that  is  to  say,  ^^  1838.  Me,  Sarah 
Fielder,  gives  to  Mrs.  Dee  and  her  children  all  my  rights 
in  this  worlde."  That  Mrs.  Dee  was  the  mother  of  the 
Flamtiff,  Sarah  Hyde. 

That  the  Defendant,  James  Waterlaw,  upon  or  shortly 
after  the  death  of  Anna  Maria  Betts,  possessed  himself 
of  divers  documents,  &c.,  relating  or  referring  to  the 
real  estate  of  Anna  Maria  Betts,  and  that  he  had,  ever 
since  the  death  of  Anna  Maria  Betts,  been  actively 
engaged  as  the  agent  of  Thomas  Edwards  in  searching 
for  evidence  respecting  the  relatives  of  Anna  Maria 

M  2  Betts, 
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1849.  Betis,  and  that  he  had  in  his  custody  &c  divers  doca* 
ments,  pedigrees,  &c.,  having  reference  to  Anna  Maria 
Betts  and  her  relatives  and  property,  and  from  which, 
if  produced,  it  would  appear,  that  Sarah  Fielder  and 
J.  V.  Edwards  were  the  co-heirs- at-law  of  Anna  Maria 
Bettsj  but  he  refused  to  produce  the  same. 

The  bill  prayed  the  transfer  of  the  fund  to  the 
PlaintiiTs  and  the  Defendants,  the  other  children  of 
Mrs,  Dee,  in  such  shares  as  the  Court  should  think 
meet,  and  that,  if  neoessaiy,  an  issue  might  be  directed 
to  ascertain  the  heir-at-law  of  Anna  Maria  Betts* 

To  this  bill  two  of  the  Defendants  filed  a  demurrer, 
on  the  ground, 

1.  That  the  Plaintiffs*  remedy  ought  to  be  by  petition 
in  a  summary  way,  and  not  by  suit ; 

2.  For  want  of  equity  generally ; 

^  3.  That  the  bill  did  not  shew  that  the  will  was  exe- 
cuted in  the  manner  then  by  law  required  for  the 
validity  of  devises  of  real  estate ; 

4.  That  it  did  not  appear  that  the  will  contained  flt 
the  foot  or  end  thereof  any  signature  by  Sarah  Fielder, 
or  any  subscription  by  the  attesting  witnesses  (if  any) 
to  the  said  will ; 

5.  That  it  did  not  appear  that  the  heir-at-law  of 
Sarah  Dee  was  a  party. 

Mr.  Llotfd  and  Mr.  HaddauM  in  support  of  the  de- 
murrer. 

1.  Where 
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1.  Where  the  legislature  has  placed  property  in  an  1849. 
anomalous  condition^  and  has  created  a  new  jurisdiction 
and  prescribed  a  special  and  summary  mode  of  proceed- 
ing respecting  it»  that  mode  must  be  strictly  followed. 
In  Baynes  v.  Baynes  {a\  under  Lord  EldorC^  Act^  the 
Lord  Chancellor  considered  that  the  Court  might  dis- 
pense with  a  rule  laid  down  by  itself^  prescribing  the 
mode  of  actiug  upon  petition ;  ^*  but  where  an  act  of 
parliament  has  directed  the  application  to  be  by  peti- 
tion,  the  Court  has  no  jurisdiction  except  in  the  mode 
prescribed."  If  difficulties  should  occur^  the  Court 
may  direct  an  issue,  as  in  Ex  parte  Issauchaud.  (b) 
The  Court  will  not  allow  the  Plaintiff  to  proceed  in 
this  expensive  mode,  so  oppressive  to  the  Defend- 
ants. 

2.  Though  the  will  is  set  out  in  hcBc  verba,  it  is  not 
alleged,  with  sufficient  certainty,  that  the  will  was 
properly  signed  or  attested,  as  by  statute  is  required. 
The  rule  of  pleading  at  law  is,  that  where  a  statute 
merely  alters  the  common  law  it  need  not  be  pleaded ; 
but  where  it  creates  the  power,  as  in  the  case  of  a  de- 
vise, which  at  common  law  was  not  valid,  the  forma- 
lities required  by  the  statute  must  be  alleged  to  have 
been  complied  with  (c),  and  you  must  take  the  pleading 
most  strongly  against  the  pleader. 

3.  The  heir-at-law  who  may  contest  the  alleged  devise 
is  a  necessary  party. 


They  also  cited  Parry  v.  Owen,  (rf) 


Mr. 


(«)  9  Ves.  462.  (r)   Stephens    on    P/cading, 

(6)  3  r.  4-  ColL  (Ejc.)  721.  367.  41 7,  418.  (2a  ed.) 

(rf)  1  Ambier,  109. 
MS 
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1849.  Mr.  Turner  and  Mr.  Elderian,  in  support  of  the  bilL 

The  authority  to  proceed  hj  petition  does  not  exclude 
the  ordinary  jurisdiction  of  the  Court  in  the  usual  mode 
of  proceeding,  if  the  nature  of  the  case  requires  that 
mode  to  be  followed.  Such  jurisdiction  can  only  be 
taken  away  by  express  enactment.  A  party^  especially 
in  a  complicated  case  of  trust  like  the  present,  and 
where  there  are  adverse  claims,  has  a  right  to  proceed 
by  bill,  at  the  peril,  no  doubt,  of  costs.  Here  it  was 
decided,  on  the  former  occasion  (a),  that  the  proceeding 
by  petition  is  inadequate.  The  Plaintiffs  were  found 
unable  to  obtain  a  discovery,  the  production  of  docu- 
ments requisite  to  enable  them  to  prove  their  case>  and  to 
examine  their  adversary  on  oath.  Of  necessity,  there- 
fore, they  come,  by  llill.  Under  the  Trustee  Indemnity 
Act,  a  party  may  come  by  petition ;  but  that  does  not 
exclude  a  bill,  if  that  be  necessary,  to  determine  his 
rights  in  a  more  formal  manner. 

2.  The  bill  alleges,  that  Sarah  Fielder  "  duly  made 
her  last  will  and  testament  in  writing."  It  must  have 
been  properly  9igned  or  attested,  otherwise  it  would  not 
have  been  duly  made.  The  allegation  is  sufficient,  for 
the  Court  will  presume  all  the  necessary  formalities. 
In  RUt  V.  Hobson  (&),  in  a  bill  for  specific  performance, 
it  was  stated,  that  the  agreement  was  in  writing,  and 
the  Court  presumed  its  signature. 

3.  The  heir-at-law  has  no  interest^  and  therefore  ia 
not  a  necessary  party. 

Mr.  Lloyd,  in  reply,  adverted  to  the  inconvenience 
which  might  result  from  a  different  conclusion  being 

arrived 

(a)  llBeav.lS.  (6)  1  5irw.  <J- 5<.  543. 
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arrived  at  on  this  hill,  and  on  the  pending  proceeding 
by  petition. 

The  MASTER  of  the  BOLLS. 

The  point  raised  has  now  been  brought  forward  for 
the  first  time^  not  because  it  has  not  occurred  before, 
but  because  it  has  never,  as  yet,  been  thought  neces- 
sary to  bring  it  under  the  consideration  of  the  Court. 

Under  an  act  of  parliament  which  passed  nearly  fifty 
years  ago  (the  London  Dock  Act),  certain  property 
being  sold,  the  purchase-money  was  brought  into  this 
Court,  ''to  the  intent  that  the  money  might  be  ap- 
plied, under  the  direction  and  with  the  approbation  of 
the  Court  of  Chancery,"  &c.  &a  It  is  obvious,  there- 
fore, that  this  Court  has  a  most  important  jurisdiction 
to  exercise,  before  giving  its  direction  or  approbation, 
and  no  doubt  this  special  reference  was  made  to  this 
Court  as  a  Court  of  equity.  For  the  purpose  of  re- 
lieving parties  from  the  expense  of  a  suit,  the  act  says, 
that  the  order  may  be  made  on  petition  in  a  summary 
way  ;  and  from  this  it  has  been  argued,  that  this  direc- 
tion created  a  special  jurisdiction,  by  which  the  general 
jurisdiction  of  the  Court  of  Chancery  is  ousted,  so  as  to 
prevent  it  determining,  by  bill,  any  questions  which 
may  arise.  There  ought  to  be  no  misunderstanding 
about  a  matter  of  this  kind.  Where  the  summary  juris- 
diction is  satisfactory,  the  Court,  on  a  proper  appli- 
cation, would  not  permit  a  proceeding  by  bill,  if  it 
appeared  dear,  that  the  jurisdiction  might  be  properly 
exercised  upon  petition. 

K,  therefore,  after  the  death  of  the  tenant  for  life, 
there  had  been  no  doubt  as  to  who  was  the  heir,  and  a 
bill  had  been  filed,  the  person  uselessly  occasioning  costs 

M  4  would, 
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1849.       vould>  unqaestionably,  have  been  ordered  to  pay  them, 

^^^"^"^^     *^Dd,  moreover^  by  a  proper  application  to  the  Court,  he 

V.  would  be  prevented  proceeding  in  the  suit     I  can  have 

Edwards,     ^q  doubt  of  it ;  but  to  say  that  the  ordinary  jurisdiction 

of  the  Court  is  excluded  by  the  act,  is  new  to  me,  and 

cannot^  I  thinkj  be  reconciled  with  any  principle. 

In  all  such  cases,  the  Court  will  require  to  have  the 
facts  ascertained  in  a  satisfactory  manner,  in  the  pre* 
sence  of  proper  parties,  and  on  proper  evidence;  and 
although  power  is  given  to  decide  in  a  summary  way, 
yet  the  Court  will  take  care  that  a  matter  is  not  de- 
cided on  unsatisfactory  evidence  or  argument^  and  for 
that  purpose  it  must  not  be  deprived  of  its  ordinary 
equitable  jurisdiction. 

In  the  present  case,  the  ai^ument  has  hardly  turned 
on  the  peculiar  circumstances;  but  I  find,  that  the  money- 
was  paid  into  Court  in  1802,  directions  were  then  given 
to  pay  the  dividends  to  the  wife  for  life,  and  for  twenty 
years  they  were  paid  to  her.  After  her  death,  an  order 
was  made  to  pay  them  to  the  husband,  and  he  lived  till 
1841 :  so  that  it  is  about  forty-seven  years  since  the 
money  was  paid  into  Court ;  changes  have  taken  ]Jace 
in  the  persons  interested ;  and  from  the  difficulty  in  ob- 
tuning  evidence,  the  parties  entitled  could  not  be  ascer- 
tained. In  July  1841,  a  reference  was  made  to  the 
Master  to  ascertain  the  parties  entitled.  Proceedings 
have  taken  place  under  that  order,  and  considerable 
difficulty  has  arisen  from  the  claims  of  persons  ex  parte 
piternd  and  ex  parte  materndy  and  the  Master  has  even 
intimated  his  opinion,  that  on  the  conflicting  evidence 
;  before  him,  he  cannot  come  to  a  conclusion. 

In  that  state  of  things  this  bill  is  filed.  I  am  not 
disposed  to  say  that  the  Plaintiffs  ought  to  have  filed  it 

without 
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without  more,  because  they  went  into  the  Master's        1849. 
office,  under  the  reference.     However,  finding  a  diffi- 
culty, they  file  this  bilL 

The  consequence  is,  that  having  a  substantial  existing 
claim  in  the  Master's  office,  which  may  be  prosecuted, 
they,  at  the  same  time,  file  this  bill  for  the  same  matter. 
I  can  conceive  many  cases  in  which,  upon  a  proper 
application,  I  should  interfere ;  but  what  I  have  now  to 
determine  is,  whether  this  bill  is  demurrable,  in  con- 
sequence of  this  Court  having  no  jurisdiction.  I  cannot 
lay  down  that  the  Court  has  no  jurisdiction ;  on  the 
contrary,  I  think  it  has. 

I  must  overrule  the  demurrer;  but,  thinking  the 
Plaintiffs  are  not  altogether  right,  I  shall  overrule  it 
without  costs. 


NoTC^On  the  5th  o^  November  1849,  the  Master  of  the  Rolls 
stayed  the  proceedings  in  the  suit  until  a  fortnight  after  the  Master 
should  have  made  his  report  under  the  reference,  and  which  order 
was  affirmed  by  Lord  CoUenham.  See  1  Mac.  ^  G.  410.,  and  1  Hall 
^  Tivef/t,  552. 
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July  24. 


PETTY  V.  PETTY. 


In  cases  of 
very  small 
sums,  stand- 
ing to  a  sepa- 
rate account 
in  Court,  and 
where  the 
title  is  simple, 
the  Court,  to 
save  expense, 
will  order 
payment  upon 
petition,  with- 
out attend- 
ance in  Court. 


TN  this  casc^  a  sum  of  11/.  \%s.  6d.  three  per  ceats., 
and  ILlg,  casb^  stood  to  the  separate  account  of  Jane 
Hartley  the  infant  On  her  attaining  twenty-one,  a  pe- 
tition was  presented  for  payment,  but  the  sum  being  so 
small,  was  not  equal  to  bear  the  costs  of  mentioning  it 
in  Court 

Under  these  circumstances, 

TTie  Master  of  the  Rolls,  being  furnished  with 
the  proper  proof  of  the  Petitioner's  haying  attained 
twenty-one,  made  an  order  out  of  Court,  whereby, 
upon  production  of  an  authority  signed  by  Jane  Hurt* 
ley  for  payment  to  Mr.  .fl".,  her  solicitor,  it  was  ordered, 
that  the  fund  should  be  sold,  and  that  after  payment  of 
3/.  6s.  to  Mr.  H.  in  full  for  his  costs,  the  residue  should 
also  be  paid  to  him  for  the  Petitioner's  benefit,  he  un- 
dertaking to  pay  the  same  to  her  forthwith,  (a) 


(a)  Reg.  Lib.  184«B,  fo.  1282. 
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The  ATTORNEY-GENERAL  v.  The  Corporation        May  4. 
of  LONDON. 

THE  Attorney-General  took  exceptions  for  insuflS-  There  is  no 
ciencj   to  the   Detendants    answer,   which  were  equity,  that 

allowed  by  the  Master.     The  Defendants  appealed,  and  ^^  Attorney- 
•^  ,  ,  *^^  General  is  not 

the  Master's  decision  was  afterwards  confirmed  by  the  entitled  to  re- 
Master  of  the  Rolls,  (a)     A  question  was  now  raised,  *^®*^g^*^" 
whether  the  Crown  was  entitled  to  the  costs  of  the  awarded  to 

latter  proceeding.  Gen^S^T Si" 

paid  by  De- 
Mr.  Randelly  for  the  Defendants.     The  general  rule  haj  failedTn 

is,  that  the  Crown   is  neither  liable  to  pay(*),  nor  exceptions  to 
*•-.!  J  X  •  .        T^   •         -1   •      El     I    /  17        the  Master's 

entitled  to  receive  costs.     It  is  said  m  Fowlers  £xc.  report. 

Pr.  (c),  "  Where  the  suit  immediately  concerns  the 
rights  of  the  Crown,  and  the  information  is  solely 
exhibited  in  the  name  of  the  Attorney-General,  he 
neither  pays  nor  receives  costs."  So,  in  Hullock  on 
Costs  ((i),  it  is  stated  as  follows :  —  "  It  is  said,  that  the 
King  (and  any  person  suing  to  his  use,  if  the  Plaintiff 
be  nonsuited,  or  a  verdict  pass  against  him)  shall  neither 
pay  nor  receive  costs;  for,  besides  that  he  is  not  in- 
cluded under  the  general  words  of  the  statutes  relative 
to  costs,  as  it  is  his  prerogative  not  to  pay  them  to  a 
subject^  so  it  is  beneath  his  dignity  to  receive  them." 
The  same  rule  is  stated  in  Chitty  on  the  Prerogative 
(p.  310.),  and  in  3  Blachstone^s  Commentaries,  (e)      In 

The 

(a)  Ante,  p.  8.  low  v.  Greaihou$e,  1  BUgh  {N,  S.) 

(b)  See  Rex  v.  Corum,  1  Aruir,      p.  48. 

50.;  The  Lord  Advocate  V.  Lord  (c)  Vol.2,  p.  371. 

Dunglat,  9  CI.  ^  Fm.  p.  174. ;  (d)  P.  18. ;  but  see  Uf.  p.  396. 

Wilkinson    v.     AUoU,    Chwper,  (e)  Page  400.,  and  see  ^«amr« 

p.  367.,  and  Corporation  ofLud-  on  CosU,  83.  (Ut  ed.) 
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Tlte  King  v.  Miles  (a),  the  general  rule  was  acknow- 
ledged. The  question  related  to  the  right  of  the  Crown 
to  costs  in  scire  facioM  to  repeal  a  patent,  and  the  Court 
said,  **  that  that  case  fell  within  the  general  rule,  that 
no  costs  were  either  paid  or  received  where  the  Crown 
is  the  prosecutor,  unless  in  some  particular  cases,  snch  as 
informations  in  nature  of  quo  warranto^  by  the  special 
provision  of  the  legislature."  Costs  have  been  dis- 
allowed even  in  the  case  of  a  foreign  sovereign,  though 
successful,  and  **  the  reason  given  was,  the  dignity  of 
the  Plaintiff;"  HuUeH  v.  The  King  of  Spain,  (b) 

Secondly ;  but  if  there  be  jurisdiction  to  give  costs, 
this  Court  will  only  do  so  where  there  has  been  gross 
misconduct,  or  some  vexatious  proceeding  on  the  part 
of  the  person  opposed  to  the  Crown.  Ijord  Cotten/iam 
observed,  in  the  present  case,  when  it  came  before  the 
House  of  Lords  upon  the  demurrer  (c),  **  I  do  not  mean 
to  say  that  a  case  may  not  occur,  in  which  the  Attorney- 
General  would  be  liable  to  pay  costs,  but  then  where 
private  parties  have  no  chance  of  getting  costs,  and  they 
have  none  here,  the  Court  is  cautious  how  it  makes 
them  pay  C08t«.  I  think  the  judgment  must  be  affirmed 
without  costs."  In  the  present  case,  there  was  a  fair 
question  on  which  to  take  the  opinion  of  the  Court.  In 
a  case  relating  to  the  administration  of  the  Duke  of 
York's  estate  (c/),  the  Crown  was  successful  upon  ex- 
ceptions, but  no  costs  were  given.  If  any  order  were 
made  against  the  Crown  for  payment  of  costs,  it  could 
not  be  enforced,  (e) 

Sir  J.  Romilly  (Solicitor- General)  Mr.  Turner^  and 

Mr.  Maule,  for  the  Attorney-General.     The  rules  and 

practice 

(a)  7  Term  ReporU,  367.  (d)  Unreported. 

(A)  2  Bli.  (-y.  R.)  p.  64.  note.  (e)   See  9  67.  *  Fm.  207. 

(c)  I  House  of  Lords  CasAlU 
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practice  at  common  law  are  inapplicable  to  courts  of 
equity ;  thej  are  founded  on  a  different  principle.  At 
common  law,  before  the  Statute  of  Gloucester ^  no  person 
was  entitled  to  recover  coats  of  suit. 

Tlie  law  being  altered  hy  tbe  statutes  6  Ed.  1.  c.  1. 
and  33  Hen.  8.  c.  39.  {a\  a  party  must,  at  law>  bring 
himself  within  the  acts ;  this  the  Crown  cannot  do,  not 
being  within  them.  In  equity,  however,  the  rule  de- 
pends not  on  statutory  enactments,  but  on  the  inherent 
jurisdiction  of  the  Court  to  do  full  equity  between  the 
parties  (b) ;  and  in  all  questions  of  costs,  the  Court  is 
not,  like  a  court  of  law,  bound  by  any  strict  rule,  but  it 
possesses  and  exercises  a  large  discretion  with  regard 
to  them. 


1849. 


Attobnky- 

Obxsral 

». 

The 

Corporation 

of  London. 


There  are  several  instances  where  costs  have  been 
given  to  the  Crown.  Thus,  in  the  case  of  The  King  v. 
Ha8$ell{c\  where  a  motion  was  irregular  and  out  of 
the  ordinary  routine  of  the  proceedings,  the  Court  or- 
dered a  party  to  pay  the  costs  of  the  Crown,  that  it 
might  operate  as  a  check  to  such  applications;  and,  re- 
ferring to  the  supposed  rule,  that  the  Crown  never  pays 
or  receives  costs,  the  Court  said,  **  The  rule  does  not 
extend  to  special  applications  by  motion ;  otherwise,  if 
there  were  no  such  check,  the  parties  would  be  coming 
every  day  to  tlie  Court  with  endless  motions  of  this 
ziature."  And  in  the  note  it  is  said,  **  The  officer  of  the 
Court  stated,  that  the  rule  did  not  apply  to  motions 
which  were  irregular,  and  tended  to  the  interruption 
of  the  usual  course  of  proceeding.'' 


(a)  But  see  17  Ric,  2.  c.  6. 
and  15  Hen.  6.  c  4. 

(h)  See  the  Bomjfk  ^c.  of 


Again, 

Burford  v.  Lenthaii,  2  Aikin*,  p. 
551. 
(c)  13  Price.  279. 
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Again)  in  a  case  of  the  Attomey- General  v.  Levy  (a), 
in  the  Exchequer  in  Michaelmas  term  1840,  an  in- 
formation of  intrusion  was  filed  against  the  Defendants, 
who  allowed  judgment  to  go  by  default,  and  a  fine  had 
been  imposed  upon  them,  regulated  by  the  value  of  the 
premises,  of  which  they  had  retained  the  possession. 
The  Defendants  obtained  an  order  nui  to  reduce  the 
amount  of  the  fine,  and  on  motion  to  make  the  order 
absolute,  the  order  ni*i  was  discharged  with  costs,  to  be 
paid  by  the  Defendant  Levy  to  the  solicitors  of  Her 
Majesty's  Commissioners  of  woods  and  forests. 


In  The  Attorney- Chneral  v.  The  Earl  of  Aihbum^ 
ham  (6),  the.question  was,  whether  in  a  charity  informa- 
tion under  the  59  G,  3.  c.  91.  s.  1.,  the  Court  had  jurisdic- 
tion to  order  the  Defendant  to  pay  the  Attomey-Greneral 
his  costn.  Sir  John  Leach^  after  referring  to  the  general 
principle,  that  the  Crown  can  neither  pay  nor  receive 
costs,  says :  <^  I  find  no  such  general  principle  in  Courts  of 
Equity.  The  Attorney-General  constantly  receives  costs 
where  he  is  made  a  Defendant  in  respect  of  legacies 
given  to  charities  (c) ;  and  even  where  he  is  made  a  De- 
fendant in  respect  of  the  immediate  rights  of  the  Crown 
in  cases  of  intestacy :  and  where  charity  informations 
have  been  filed  by  the  Attorney-General,  costs  have 
been  frequently  awarded  him  in  interlocutory  matters 
independently  of  the  Relator.  And  this  supposed  gene- 
ral principle,  which  is  asserted  by  the  Defendants,  ia 
not  maintained  by  any  decision  or  by  any  dictum  which 
appears  in  any  reported  case.  Collecting  the  law  of 
the  Court  in  this  case,  as  in  others,  from  its  practice,  I 
am  of  opinion  that,  although  the  Attorney-General, 
suing  in  discharge  of  his  public  duty,  could  never  be 

made 


(«)  Unreported. 
(6)   1  Sim.  <$•  St.  394. 


(c)  %eeMoggridge^v.Thack' 
weil,  7  Vet,  88. 
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made  to  pay  costs  in  a  court  of  equity,  and  that  he  was       1849. 

therefore  obliged  to  name  a  Kelator  in  matters  of  charity  j     ^^"V*^^ 

Attornkv* 
yet  it  is  not  the  rule  of  a  Court  of  Equity  that  he  can^     Genrral 

not  receive  costs,  and  that  the  Defendant  must  in  this         ^^^^ 

case  pay  his  costs,''  Corporation 

of  London. 

In  charity  cases  the  Attorney-General  always  gets 
his  costs,  and  there  is  no  difference  between  those  cases 
and  any  other,  when  the  Attorney-General  sues  for  the 
benefit  of  the  public. 

In  T?ie  Skinners^  Company  v.  The  Irish  Society  (a), 
the  Attorney-General,  who  was  mado  a  Defendant,  got 
his  costs ;  and  though  Hullett  v.  Tlie  King  of  Spain  is 
put  upon  the  dignity  of  a  foreign  sovereign,  yet  in  The 
Duke  of  Brumwick  v.  The  King  of  Hanover  {1)^  the 
King  of  Hanover  had  costs  awarded  to  him.  In  this 
case,  the  Defendants  made  a  deposit  on  setting  down 
their  exceptions^  for  the  very  purpose  of  answering  the 
costs;  and  the  usual  practice  must  therefore  apply. 

2.  If  it  be  a  matter  of  discretion  with  the  Court,  this 
18  a  very  proper  case  to  exercise  it.  The  Defendants 
have  delayed  for  five  years  putting  in  a  fiill  answer  to 
the  infonnation ;  and,  after  failure  in  this  Court  and  in 
the  House  of  Lords  on  the  demurrer,  they  attempted 
to  raise  the  same  objection  by  answer  and  afterwards  by 
way  of  appeal  from  the  Master's  decision.  Failing  in  this 
appeal,  they  ought  to  bear  the  costs  of  their  experiment. 

Mr.  Randelli  in  reply.  The  decisions  at  law  do  not 
depend  on  the  Crown  not  coming  within  the  statutes, 
but  on  the  ground  of  reciprocity,  that  a  party  ought  not 

to 

(a)  7  Beavan,  693.  4*   12  C/.  Qi)  6  Beava%  1.,  cj-  2  //.  Ldi. 

^  Fm.^25.  Co*,  p.  27. 
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to  get  costs  if  successful,  if  he  would  not  be  liable 
to  pay  them   if  he  failed :  so  it  is  put  in  The  King 
V.  Miles.     There  is  no  case  in  which  the  Attorney- 
General  has  been  ordered  to  pay  costs,  and  it  would  be 
difficult  to  find  a  mode  of  enforcing  any  such  order. 
In  the  case  of  The  King  v.  Hassell  and  The  Attorney-' 
General  v.   Levy^   the  parties  were    seeking    an  in- 
dulgence.    The  Attomet/'General  v.  Lord  Ashbumham 
was  a  charity  case,  which  is  one  of  exception  to  the 
general  rule.     In  Tlie  Skinners^  Company  v.  TTie  Irish 
Society^  the  contest  was  between  those  parties  alone, 
and  the  Attorney-General  was  a  formal  party  not  assert- 
ing any  right  of  the  Crown  or  of  the  public,  (a)    As  to 
the  deposit,  it  was  made  under  the  urgency  of  the  4l8t 
Order  of  1828  (b)  as  a  security  for  costs  if  any  should 
be  ordered ;  but  it  left  the  question  of  the  right  of  the 
Attorney-General  to  costs  perfectly  open,  that  deposit 
was  not  intended  and  did  not,  in  fact,  determine  any 
thing.     The  question  raised  by  the  exception  was  on  the 
prerogative  right  of  the  Crown,  to  a  discovery  greater 
in  extent  than  that  to  which  a  subject  is  entitled :  it 
was  distinct  from  that  raised  by  the  demurrer,  and 
one   which    the   Corporation    was    fairly  justified  in 
raising. 

The  Masteb  of  tlie  Bolls. 

The  question  now  raised  comes  on  in  this  form  :  — - 
Exceptions  taken  to  the  answer  were  allowed  by  the 
Master.  Exceptions  were  then  taken  to  the  Master's 
report,  which  I  disallowed ;  but  nothing  was  then  said 
as  to  the  costs.  We  are  not,  therefore,  considering 
the  costs  of  the  cause,  but  the  costs  of  a  particular  pro- 
ceeding in  which  the  city  of  London  has  failed. 

In 


(fl)  See  Perkins  v.  Bradley,  1 
Hare,  234.  The  Mayor  ^c.  of 
GiouceMter  v.  IVood,  3  Hare,  149. 


Bumey  v.  Macdonald,  15  Simons  ^ 
15. 
(b)  Ordincs  Can.  19 
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In  the  next  place  I  must  observe^  that  because  at  law 
there  maj  be  a  certain  rigid  rule  with  respect  to  costs, 
it  by  no  means  follows  that  it  has  become  or  should 
be  a  strict  rule  in  this  Court.     It  is  not  so. 

I  cannot  suppose,  that  any  one  upon  this  occasion 
can  really  suppose,  that  this  suit  was  instituted  by 
the  Attomey-(jeneral  for  the  personal  benefit  of  the 
Crown.  It  is  a  public  proceeding  for  a  public  pur- 
pose, and  must  be  considered  with  reference  to  the 
rules  applicable  in  such  a  case. 

The  case  first  came  on  here  upon  a  demurrer,  which 
was  overruled,  but  the  question  of  costs  was  not  then 
decided.  I  confess  there  was  a  difficulty  in  this  case, 
which  made  it  perfectly  justifiable  for  the  Corporation 
of  London,  in  all  fair  practice,  to  bring  the  question  for- 
ward in  the  form  of  a  demurrer,  and  if  I  had  had  to 
decide  on  the  question  of  costs,  I  have  no  doubt  in  my 
own  mind,  that  I  should  not  have  given  costs  against 
the  Corporation  of  London.  The  matter  afterwards 
came  before  the  House  of  Lords,  the  decision  of  this 
Court  was  affirmed,  and  a  question  having  arisen 
as  to  the  costs,  the  Lord  Chancellor  said,  ^^  The  At- 
torney-General does  not  pay  costs.  I  do  not  mean 
to  say  that  sueh  a  case  may  not  occur,  but  where  the 
parties  have  no  chance  of  getting  costs,  the  Court  is 
cautious  how  it  makes  them  pay  costs."  Their  Lord- 
ships gave  no  costs  in  that  case,  and  my  persuasion  is, 
that  quite  independent  of  the  rule  as  to  the  Crown  not 
paying  and  not  receiving  costs,  no  costs  would  have 
been  given.  I  do  not,  therefore,  consider  that  an 
authority  for  the  present  case. 

The  demurrer  having  been  overruled,  the  Defendants 

were  called  upon  to  answer.  They  answered  a  large  part 
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of  the  bill,  but  they  still  objected  to  answer  the  re- 
mainder. I  agree  that  the  question^  whether  the  De- 
fendants should  answer  any  part  upon  a  demurrer,  is 
not  the  same  as  whether  they  shall  answer  two  or  three 
particular  parts ;  yet,  in  this  case,  I  think  that  the  prin- 
ciple upon  which  the  demurrer  was  determined  is  yery 
applicable  to  the  principle  upon  which  the  exceptions 
were  decided.  However,  the  matter  proceeded  to  the 
Master's  Office^  and  the  Mastet  not  only  allowed  the 
exceptions  to  the  answer,  but  certified  that  the  costs 
ought  to  be  paid  by  the  Corporation  of  JLondtm^  Here^ 
then,  was  a  direct  certificate  that  they  were  to  pay  the 
Costs  of  those  exceptions.  They  excepted  to  the 
Master's  reportf  and  made  a  deposit,  which,  it  has  been 
argued,  was  to  satisfy  the  costs  which  might  become 
due  from  the  Defendants*  There  was,  therefore,  a 
certificate  that  they  were  to  pay  costd,  and  a  deposit 
towards  the  payment  of  further  costs;  yet  there  was 
no  compliant  against  the  order  for  payment)  and  no 
application  to  be  reliered  from  making  that  depositi 
but  the  matter  was  brought  forward  upon  an  acqui- 
escence in  the  certificate  to  pay  oosts,  and  the  liability 
to  make  a  deposit 


I  admit  that  all  this  might  go  for  nothing,  provided 
there  were  that  strict  and  general  rule,  that  the  At- 
torney-General should  not  receive  costs  because  he 
does  not  pay  them ;  but  then  no  such  strict  and  general 
rule  has  been  made  out.  It  is  said  to  be  a  general 
rule  in  courts  of  common  law,  and  I  do  not  know 
any  thing  to  the  contrary;  but  here,  instances  are 
produced  from  the  various  books,  in  which  the  At-* 
tomey-General  has  received  costs,  such  as,  for  in- 
stance, in  charity  suits,  which  are  of  daily  occurrence, 
and  the  experience  of  us  all  knows  it  to  be  so.  There 
being  no  general,  rigid,  inflexible  rule,  that  the  Attor* 

ney- 
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ney-General  should,  in  no  case,  receive  costs,  I  do  not 
see  how  I  can  exempt  the  Corporation,  in  this  case, 
from  paying  those  costs,  which,  according  to  the  ordinary 
practice  of  the  Court,  they  ought  to  pay.  It  might  be 
a  question  of  very  considerable  importance  in  this  and 
other  cases  how  the  practice  might  be  as  to  the  general 
costs  of  the  suit;  but  as  to  the  costs  of  a  particular 
applicatioui  certainly  those  costs  must  be  governed  by 
the  general  rule  of  the  Court,  unless  there  be  some 
rigid  rule  to  the  contrary  to  override  that  general  rule, 
and  which  there  certainly  is  not. 
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I  should  be  very  sorry  indeed  to  have  to  say,  that 
the  Corporation  of  London  had  been  guilty  of  improper 
proceedings^  for  the  purpose  of  delaying  this  suit.  I 
do  not  find  myself  under  the  neoessity  of  doing  that ; 
but  here  they  have  adopted  a  proceeding,  which,  aooord<*> 
ing  to  the  ordinary  rule  and  practice  of  the  Courts 
tenders  the  party  adopting  it  liable  to  pay  the  costs ; 
and  I  do  not  €ee  why  the  Corporation  should  be  exempt 
from  the  ordinary  rule  of  this  Court  in  such  a  case. 
This  is  in  the  nature  of  an  appeal  from  the  Master's 
decision,  and  the  Court  having  held  that  the  Attorney- 
General  was  right,  I  see  no  reason  why  the  Defendants 
should  not  pay  the  costs. 


The  Court  also  gave  the  costs  of  this  application,  but 
they  were  subsequently  waived. 

Note.— Affirmed  by  Lord   Cottenhavi,  Hih  of  January  1850. 
9  HaU&  Tw.ft9. 
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AV^here  a  fund 
stands  to  the 
1,'enerai  credit 
uf  B.  cause,  it 
will  not  be 
paid  out  in  the 
absence  of  the 
legal  personal 
representa- 
tives.   But  if, 
after  decree 
and  where 
the  fund 
in  clear,  the 
executor  dies, 
a  supplemental 
hi\[  is  not 
attt^ays  ne- 
cessary, for 
the  fund  may' 
be  distributed 
on  petition, 
upon  the  ap- 
pearance of 
the  new^  per. 
sonal  repre- 
f^entatiyes. 


PARSONS  V.  GROOME. 

TN  this  case^  it  was  stated,  that  the  bill  bad  been  filed 
-■■  previous  to  1817  by  three  co-Plaintifl^  of  whom 
two  were  now  dead.  Read  Parsons,  one  of  the  Plain- 
tiffi}^  was  entitled  to  one  third  of  the  fiind  In  Court, 
subject  to  the  life  interest  of  Lucy  Parsons,  the  widow 
and  sole  executrix  of  the  testator.  Read  Parsons  had 
assigned  his  interest  to  Dr.  Pemberton. 

Lucy  Parsons  died  in  December  1848. 

It  was  now  moved,  on  behalf  of  Dr.  Pemberton  (who 
was  no  party  to  the  suit),  that  the  surviving  PLuntiff 
might  file  a  bill  of  revivor  and  supplement  within  a 
limited  time,  or,  in  default,  that  he.  Dr.  Pemberton, 
might  be  at  liberty  to  file  any  such  bill,  for  the  purpose 
of  reviving  and  perfecting  the  suit. 

Mr.  R,  W.  E.  Forster,  in  support  of  the  motion, 
skated,  that  the  object  of  this  motion  was  to  perfect  the 
suit,  by  bringing  a  legal  personal  representative  of  the 
testator  before  the  Court,  in  order  that  Dr.  Pemberton 
might  apply  by  petition  for  payment  to  him  of  his  share 
of  the  fund.  He  cited  Dixon  v.  Wyatt  {a)  and  Wastell 
V.  Leslie.  (6) 

Mr.  Osborne,  contrh. 

The  Master  of  the  Rolls. 

The  rule  is,  that  where  a  fund  is  standing  to  the 
general  credit  of  a  cause,  it  will  not  be  paid  out  in  die 
absence  of  the  legal  personal  representatives. 

But 
(a)  4  Mad.  392.  (6)  V.  C.  E.  unreported. 


^ 


CASES  IN  CHANCERY. 

But  after  decree,  where  all  the  debts  have  been 
paid,  where  the  fund  has  been  cleared,  and  nothing  re- 
mains to  be  done  but  to  distribute  it,  if  the  legal 
personal  representative  dies,  it  is  not  always  necessary 
to  file  a  supplemental  bill  to  bring  a  new  personal  re- 
presentative before  the  Court.  The  Court,  seeing  that 
all  prior  claims  have  been  satisfied,  may  distribute  the 
fund,  on  petition,  upon  the  appearance  of  the  legal 
personal  representative. 
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When  it  cannot  be  ascertained  who  is  entitled  to  re- 
presentation, the  Court  has  even  distributed  the  fund 
in  the  absence  of  any  legal  personal  representative,  but 
only  in  a  clear  case  and  with  considerable  reluctance. 

This  case  must  stand  over,  to  see  what  had  better 
be  done. 


Note.—  See  Beard  v.  Earl  ofPowit,  2  Ves.  sen.  399. ;  Roundell 
▼.  Currer,  0  Vesey,  250. ;  Wright  v.  Mitchell,  18  Veset/,  293. ;  Black 
V.  Crcighlonf  2  AloUoy,  552. ;  Alderman  v.  Bannuter,  9  Beavan,  5 1 7.  n. ; 
Houghton  V.  Godtchally  2  C.  P.  Cooper,  89. 
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July  28. 

Articles  were 
executed  pre- 
vious to  a 
marriage,  by 
which  the 
husband  and 
wife  agreed, 
that  all  pro- 
perty, estate 
»nd  effects  to 
uhich  the 
htifiband  or 
\s-ifc  might 
tiiereafter  be- 
come entitled, 
<ihould  be 
settled  to  such 
11  Fie;  as  the 
wife  should 
appoint ;  and 
in  default,  on 
trusts  for  the 
husband,  wife 
and  children. 
At  the  time, 
neither  hus- 
band nor 
^vi^e  had  any 
property, 
the  husband 
was  insolvent, 
mid  soon  after 
tlie  marriage 
took  the  be- 
nefit of  the 
Insolvent  Act. 
Property  sub- 
sequently de- 
scended on 
him.     Held, 
as  against  his 
assignee,  that 
it  was  bound 
by  the  articles. 


HARDEY  V.  GREEN. 

A  FEW  hours  previous  to  the  marriage  of  James 
•^^  Brooke  Irwin  and  Elizabeth  Sevan,  articles  were 
executed  between  them,  dated  the  29th  o(  June  1843, 
whereby  it  was  agreed,  that  as  soon  as  conveniently 
might  be,  an  indenture  of  settlement  should  be  made 
and  executed,  by  and  between  the  said  J,  B.  Irwin  and 
Elizabeth  Bevan,  and  all  other  proper  and  necessary 
parties,  whereby  all  and  singular  the  real  and  personal 
estate,  property,  and  effects,  then  of  or  belonging  to 
the  said  Elizabeth  Bevan^  or  in  or  to  which  she  might 
thereafter  become  interested  or  entitled,  by  any  means 
whatsoever,  should  be  conveyed  and  assigned  to  trustees 
therein  named ;  to  hold  on  such  trusts  &c,  as  Elizabeth 
Bevan  should  appoint,  and  in  default  for  her  for  life, 
with  remainder  to  J.  B.  Irwin  for  life,  with  renminder 
to  their  children  ;  and  it  proceeded  as  follows:  —  "  And 
it  is  hereby  agreed,  that  the  said  intended  settlement 
shall  contain  power  to  change  trustees,  and  for  their 
indemnity  and  reimbursement,  and  all  other  proper, 
usual,  necessary  and  advisable  clauses,  provisoes,  and 
agreements,  and  also  a  covenant  on  the  part  of  the  said 
J.  B,  Irwin,  that  all  property,  estate,  and  effects,  to 
which  lie,  or  the  said  Elizabeth  Bevan  may  hereafter 
become  entitled,  shall  be  settled  and  limited  to  the  same 
uses,  upon  the  same  trusts,  and  for  the  same  ends,  in* 
tents,  and  purposes,  as  aforesaid." 

James  B.  Irwin  and  Elizabeth  Bevan  alone   were 
parties,  and  there  was  no  attesting  witness. 


The  marriage  was  solemnised  the  same  day.    Neither 
party  had  any  property  at  the  time,  and  the  husband 
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was  considerably  indebted,  and  the  wife  had  nothing  but 
some  expeotations. 

On  the  6th  of  November  1843,  J.  B.  Irwin  took  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  it  appeared 
from  his  schedule  that  his  debts  amounted  to  4133/., 
and  his  property  nil.  On  the  2nd  of  January  1844, 
the  final  order  was  made,  and  his  estate  and  effects, 
present  and  future,  became,  under  the  5  &  6  Vict  c.  116. 
9.  7m  vested  in  the  official  assignee.  On  the  6th  of  De- 
cember  1845,  the  brother  of  James  B*  Irtoin  died  in 
Jndia  intestate,  leaving  James  B.  Irwin  his  heir  and  one 
of  his  next  of  kin.  He  thereupon  became  entitled  to 
some  real  estates  in  Westmeath  and  Fermanagh  in  Ire^ 
land,  and  to  one-fifth  of  his  brother's  personal  estate* 

The  articles  were  not  re^stered  in  Ireland  until  the 
15th  of  June  1846  ;  and  in  order  to  procure  their  regis- 
tration, it  became  necessary  to  have  an  attesting  witness 
to  them.  The  parties  thereupon  drew  a  dry  pen  over 
their  signatures,  in  the  presence  of  a  witness  who  at- 
tested the  execution,  and  on  that  they  were  registered. 

Afterwards,  the  Westmeath  estate  was  conveyed,  by 
a  trustee,  in  whom  the  legal  estate  was  vested,  and  the 
husband,  on  the  trusts  of  the  settlement.  The  Fermanagh 
estate  was  also  conveyed  by  the  husband  and  wife,  on 
the  same  trusts,  and  both  those  deeds  were  registered 
prior  to  the  12th  of  February  1847.  The  certificate  of 
the  appointment  of  the  assignee  was  not  registered  until 
the  15th  of  February  1847,  and  subsequent  to  the  con- 
veyances. 

The  parties  proceeded  to  sell  some  of  the  estates ; 
but  a  difficulty  having  occurred,  in  consequence  of  the 
assignee  having  given  notice  of  his  claim,  this  bill  was 
filed  by  the?  trustee  of  the  marriage  settlement,  and  the 

N  4  wife. 
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wife,  praying  that  the  articles  and  settlement  might  be 
established,  and  that  the  assignee  might  convey  and 
assign  the  real  and  personal  estate. 

Mr.  Turner f  Mr.  J.  J.  Jervisy  and  Mr.  DunnCy  for  the 
Plaintiffs.  Under  the  articles,  the  wife  was  a  purchaser 
for  valuable  consideration.  They  are  perfectly  valid  even 
against  creditors.  Campion  v.  Cotton  (a\  and  bind  the 
after  acquired  property.  It  is  too  late  to  contend  that 
such  general  coyenants  are  invalid.  They  have  been 
repeatedly  sanctioned.  In  Prebble  v.  Boffkurst(b)y  it 
was  determined,  that  a  bond  given  by  a  husband,  on  his 
marriage,  to  settle  any  hereditaments  which,  at  any 
time  during  his  life,  he  should  become  seised  of,  was 
valid.  The  case  of  Lewis  v.  Madocks  (c)  goes  still 
further.  There,  a  bond  was  given  by  a  husband  on  his 
marriage,  conditioned  to  convey  all  personal  estate  of 
which  he  should,  during  the  joint  lives  of  himself  and 
wife,  be  possessed.  The  extravagant  extent  of  settling 
every  thing  was  strenuously  argued,  but  Lord  Eldon 
upheld  the  covenant  He  said  (rf),  "  It  is  very  strong 
for  a  Court  of  Equity  to  say,  that,  because  it  is  difficult 
to  execute  the  covenant  in  particular  cases,  that  may 
occur,  therefore  it  shall  not  be  executed.  The  same 
objection  was  there  taken :  is  it  to  attach  upon  every 
chair  and  table,  &c.  ?  That  difficulty  occuired  equally 
in  Randall  v.  Willis  (e) ;  but  it  was  got  over  thus ;  that 
if  the  Court  finds  a  solid  subject  of  personal  property, 
they  would  attach  it,  rather  than  render  the  covenant 
perfectly  nugatory ;  though  they  did  not  know  what  to 
do  with  the  argument  shewing  the  absurdity  of  it.** 

It  will  be  said,  that  the  articles  are  fraudulent  and 
were  intended  to  defeat  the  husband's  creditors;  but 

the 
(fl)  17  Vet.  263.  (rf)  8  Vet.  157. 

(6)  1  Swan.  309.  (e)  5  Vet.  262. 

(c)  SFet.  150.,  17rw.48. 
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the  wife  was  no  party  to  or  cognisant  of  any  frauds  besides 
the  fact  of  insolvency  does  not  prevent  a  man  dealing 
with  his  property  for  valuable  consideration.  The  wife^ 
who  had  expectancies^  is  a  purchaser  for  valuable  con- 
sideration without  notice. 
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Besides,  there  is  no  bill  to  impeach  the  articles :  they 
stand  valid,  and  cannot  be  set  aside  in  a  suit  like  this 
to  enforce  them. 


The  articles  and  the  deeds  were  roistered  before  the 
certificate  of  the  appointment  of  the  assignee,  and, 
therefore,  according  to  the  decision  in  Battersby  v. 
Jtochfort  (a),  they  have  priority. 

Mr.  Z^etoin  for  the  husband,  took  no  part  in  the  dis- 
cussion. 

Mr.  Flather  for  a  disclaiming  trustee. 

Mr.  Hoarcy  for  the  administratrix  of  Eyles  Valentine 
Irwiuy  the  brother. 

Mr.  Roupell  and  Mr.  Rogers^  for  Greeny  the  assignee 
of  James  B,  Irwin. 

First.  This  is  a  covenant  of  such  a  nature,  that  it 
cannot  be  looked  upon  as  a  bond  fide  transaction.  The 
husband  was  in  a  state  of  hopeless  insolvency  at  the 
time,  and  the  object  of  the  settlement  was  clearly  to 
withdraw  all  future  property  from  the  paramount 
claims  of  his  creditors.  It  was  not  a  conveyance  of 
present  property,  for  he  had  none ;  but  a  mere  fraudu- 
lent contrivance,  resting  in  contract,  to  relieve  any  pro- 
perty he  might  ever  possess  from  the  legal  obligation 
of  paying  his  debts,  and  to  keep  it  nominally  under  the 

control 
(a)  2  Jbite«4-L.431. 


\BB 


CASES  IN  CHANCEBY, 


1849. 

UhWUET 

V. 


eontrol  of  hk  wife.  This  U  a  firaad  upon  the  law; 
and  a  party  cbiming  under  it  must  come  in  pari  passu 
with  the  other  creditors. 

Secondly.  This  is  not  a  valid  covenant  capable  of 
being  enforced  in  equity.  There  is  no  case  in  which 
a  covenant  so  unlimited  and  extravagant  has  been  sup- 
ported. In  Randall  v.  WiUis{a\  Lewis  v.  Madocks{h\ 
Garthshore  v.  Chalie  (c),  Eardley  v.  Oweu(d),  Prebbk\. 
Boghurst{e)y  Logan  v.  Wienkolt{g)y  the  covenantor  still 
retained  some  property,  real  or  personal  It  is  invalid 
at  law,  being  contrary  to  public  policy  to  allow  a  man 
not  only  to  denude  himself  of  all  his  present  property, 
but  to  deprive  himself  of  the  right  of  acquiring  any 
hereafter.  It  incapacitates  him  from  any  useful  exertion 
.during  Ins  life,  and  irom  following  any  trade  or  busi- 
ness; for  immediately  he  had  acquired  an  income  or 
purchased  a  stock  for  carrying  on  his  business,  it  would 
that  moment,  in  equity,  belong  to  the  trustees,  and  that, 
even  after  the  death  of  his  wife,  for  the  covenant  is  not 
during  the  joint  lives,  but  is  unlimited.  If  this  cove- 
nant be  valid,  the  effect  would  be  to  make  him  a  pauper 
for  life,  —  to  place  him  in  a  position  for  which  the  term 
** slavery"  is  not  strong  enough;  for  during  the  whole 
period  of  his  existence,  he  reserved  to  himself  neither 
food  nor  raiment;  his  very  apparel  belonged  to  his 
trustee,  and  nothing  had  he  of  his  own  but  his  own 
naked  person.  Such  an  unreasonable  oovenant  as  this 
cannot  be  supported  at  law.  It  is  like  a  contract 
in  restraint  of  trade  or  injurious  to  the  public  weal. 
But  whether  it  could  or  not  be  supported  at  law,  it  is 
a  settled  rule  of  this  Court  to  use  a  liberal  discretion 
in  granting  a  specific  performance;  in  cases  of  unrea- 
sonable contracts,  it  declines  to  interfere,  and  leaves  the 

parties 

(fl)  5  Vet.  262.  (rf)   10  Beavan,  572. 

(b)  8  Ves.  150.  (c)   I  Swan.  309. 

(c)  10  Ves  1.  ig)  7  BUgh,  I. 
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parties  to  their  remedy  at  law>  Anon,  (a),  where  the 
marriage  agreement  ^^  was  extreme,  that  the  daughter 
and  her  husband' would  have  more  thism  the  father  (in- 
debted) and  the  mother,  and  two  other  daughters  un- 
preferred  would  have  left,  The  Lord  Chancellor  did 
not  decree  the  agreement,  but  if  the  Plaintiflfe  could  re- 
cover at  law  he  would  leave  them  to  that  remedy." 

Thirdly.  According  to  the  true  construction  of  this 
instrument,  the  property  in  question  is  not  included :  at 
all  events,  to  a  limited  extent  only.  The  real  agreement 
was  to  settle  the  wife's  estate  only,  and  the  intention  of 
tlie  subsequent  covenant  was  to  bind  the  husband  to 
settle  the  future  acquired  "  property,  estate,  and  eflfects  " 
to  which  the  wife  or  the  husband,  in  her  right,  might 
become  entitled.  Again,  the  word  "  entitled,"  not 
"  seised  "  is  applicable  to  personal  estate  only.  Lastly, 
James  B.  Irwin's  property  "  present  or  future "  in 
Great  Britain  and  Ireland  vested  in  his  assignee,  and 
being  subject  to  his  debts,  5  &  6  Vict.  c.  116.  s.  7,  8,  9., 
Barton  v.  Tattersall  (6),  he  became  entitled  to  it,  sub- 
ject to  the  obligation  of  paying  them.  The  articles 
created  no  specific  lien  on  the  property,  and  the  wife 
must  come  in  with  the  other  creditors ;  Fremoult  v. 
Dedire.  (c) 

They  argued  also  that  the  registration  of  the  articles 
was  Auformal,  in  consequence  of  the  second  execution 
of  them  after  marriage. 

Mr.  Turner  in  reply.  Such  covenants  must  receive  a 
reasonable  construction,  as  in  Lewis  v.  Madocks,  where 
^^  all  personal  estate  "  was  held  not  to  include  income, 
but  merely  capital. 

The 


1849. 


(a)  2  Ch.  Ca,  17. 
(6)  \R.i  M.  237. 


(c)  I  P.  W.  42S. 
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The  Irish  Registration  Act,  6  Anncy  c.  2.  s.  4 ,  waa 
referred  to  in  the  argument. 

The  Master  of  the  Rolls. 

In  this  case  we  are  not  upon  a  bill  to  set  aside  the 
agreement  for  frauds  or  to  rectify  it,  as  founded  on  some 
mistake.  No  bill  has  been  filed  to  set  it  aside,  or  to 
rectify  it.    I  must  therefore  take  the  settlement  as  it  is. 

The  relief  asked  is  resisted,  on  the  ground  that  the 
covenant  is  so  extravagant  aud  so  contrary  to  the  policy 
of  the  law,  that,  ex  necessitate,  it  must  be  treated  as 
fraudulent,  and  the  wife,  who  has  married  on  the  faith 
of  this  agreement  is  to  be  deprived  of  the  benefit  of  it 
There  is  neither  evidence  nor  allegation  that  she  has 
participated  in  any  fraud  whatever.  If  the  question 
here  were  upon  the  reasonableness  or  unreasonableness 
of  such  a  settlement  as  this,  a  great  deal  might  be  said 
by  way  of  warning  and  useful  advice  to  persons  about  to 
enter  into  such  contracts.  This  has  not  now  to  be  con- 
sidered, because,  in  the  absence  of  all  fraud,  the  wife  be- 
fore she  married  had  a  right  to  insist  on  these  terms.  I 
at  first  understood  that  the  lady  had  property  of  her 
own ;  but  it  is  now  stated  that  she  had  none ;  so  that 
neither  of  them  had  any  property  at  the  time.  Thus 
circumstanced,  they  entered  into  an  agreement,  that 
whatever  either  of  them  acquired  sliould  be  settled. 
There  is  nothing  very  unreasonable  in  that ;  but  then 
the  terms  of  the  settlement  are,  that  all  that  either 
of  them  should  become  entitled  to,  should  be  subject 
to  the  power  of  appointment  of  the  wife,  independent 
of  her  husband.  She  did  not  think  fit  to  marry  except 
on  these  tei*ms,  and  the  husband,  I  presume,  having 
confidence  in  the  person  he  was  about  to  marry,  ac- 
ceded to  them. 

However 
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However  imprudent  it  may  be  to  enter  into  such 
an  agreement,  I  cannot,  after  all  the  cases  that  have 
occurred  on  this  subject,  consider  this  as  an  agree- 
ment that  ought  not  to  be  executed.  I  cannot  find 
any  such  proof  of  fraud,  or  that  it  is  so  contrary  to 
the  policy  of  the  law  as  to  render  it  necessary  for  me 
to  say,  that  the  parties  who  have  married  on  the  faith 
of  it,  are  not  to  have  the  benefit  of  it  It  cannot  be 
held  that  a  person  merely  because  he  is  insolvent 
cannot  enter  into  a  binding  contract:  it  is  every  day's 
practice,  however  contrary  it  may  in  some  coses  be  to 
fair  dealing. 


1849. 


Next,  it  is  said,  that  the  husband  took  the  property 
subject  to  all  his  obligations,  and  that  the  trustee  also 
takes  the  estate  subject  to  them.  I  can  find  no  precedent 
for  that ;  it  would,  perhaps,  be  more  honest  if  it  were 
held  that  he  was  only  entitled  to  the  property  after 
payment  of  his  debts.  But  that  is  not  the  law.  A  man 
may  be  entitled  to  property,  which  by  a  proper  pro- 
ceeding may  be  made  liable  to  answer  his  existing 
obligations,  but  he  may  prevent  it  by  disposing  of  that 
property. 

It  has  been  also  argued,  that  the  last  covenant  had 
reference  to  the  wife's  property  only ;  but  the  words 
expressly  include  all  property  to  which  he  or  she 
might  thereafter  become  entitled.  It  is  possible  that  it 
might  have  been  so  meant;  but  I  can  only  deal  with 
the  words  as  they  are  found  on  the  instrument,  and  I 
must  give  effect  to  them.  If  that  be  so,  has  any  thing 
been  done  to  alter  this,  and  vest  the  property  in  the 
assignee  ?  I  think  that  if  it  is  vested  in  the  assignee, 
it  is  still  bound  by  the  obligations  which  the  husband 
had  previously  created. 


Lastly, 
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Lastly^  it  is  said,  that  there  waft  no  attestation  at 
the  time  of  its  execution.  That  was  unnecessary,  ex- 
cept for  the  purpose  of  registry  in  Ireland,  and  the 
officers  in  Ireland  hate  admitted  it  to  registry  on  the 
tracing  of  the  name,  and  nothing  has  been  done  to 
declare  it  invalid.  If  it  were  invalid,  what  would  be- 
come of  the  other  deeds  ? 


Is  there>  then,  any  ground  for  defeating  the  rights  of 
the  wife  under  the  terms  of  these  articles?  I  think 
not.  I  must  make  a  declaration  of  the  Pldntif&'  right, 
and  decree  a  conveyance.  The  Defendants  must  have 
their  costs. 


Jufy  19. 

The  trustees 
of  n  Uissenting 
chapel  mort- 
f^Bged  it  under 
their  powers, 
and  the  deed 
contained  a 
power  of  sale. 
Tiu' mortgagee 
LOiJvcyed  it  to 
A.  B.J  and  in 
a  suit  by  the 
trustees,  in- 
diting that 
A^  B.  was 
morCgagee  and 
not  a  pur- 
diurier  from 
the  mortgagee, 
heUlj  that 
aonic  of  the 
subscribers 
were  ncces- 
isary  parties. 


MINN  V.  STANT. 

TN  1839>  a  piece  of  land  was  conveyed  to  trustees 
for  a  dissenting  congregation*  The  trusts  declared 
were,  amongst  others,  when  required  by  the  major  part 
of  the  other  subscribers  for  the  time  being,  members  of 
the  congregation,  to  mortgage  the  property,  and  upon  a 
like  requisition  to  sell. 

• 
The  property  was,  in  1830^  mortgaged  for  600/.,  and 
the  mortgage  deed  contained  a  power  of  sale.  The  mort- 
gage was  afterwards  transferred  to  Hawley,  who  sub- 
sequently conveyed  to  Stant,  and  he  immediately  sold 
the  property  to  a  railway  company  for  1100/. 

This  bill  was  filed  by  five  of  the  trustees  against 
Stant  and  the  remaining  trustees,  insisting  that  Staw^ 
ought,   under  the  circumstances  alleged,   to  be  con- 
sidered 
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sidered  a  mortgagee  of  the  property,  and  as  BUch  liable 
to  account  for  the  difference  between  the  amount  due 
on  the  mortgage,  and  the  1100/.  for  which  the  property 
had  been  Bold.  The  bill  prayed  a  declaration,  that 
Stani  ought  to  be  considered  as  an  assignee  of  the  mort- 
gage, and  not  a  purchaser  of  the  premises  under  the 
power  of  sale,  and  for  accounts ;  and  that  the  balance 
might  be  secured  for  the  benefit  of  the  trustees  of  the 
chapel  as  part  of  the  trust  estate  thereof. 


1849. 


The  Defendant  Stant  insisted,  that  he  was  a  pur- 
chaser and  not  mortgagee ;  and  he>  by  his  answer,  sub- 
mitted, that  the  then  subscribers,  members  of  the  con*- 
gregation,  were  necessary  parties.  He  stated  he  had 
been  informed,  and  believed,  that  they  amounted  to 
twenty  only. 

The  cause  was  set  down,  upon  the  objection,  for 
want  of  parties. 

Mr.  Giffardy  for  Stant  The  subscribers  are  necessary 
parties,  in  order  that  a  complete  and  final  determination 
of  the  rights  of  the  persons  interested  may  be  made. 
If  they  be  not  made  parties,  and  the  Defendants  should 
succeed  in  this  suit,  the  absent  parties  will  not  be  bound 
by  the  decree,  and  any  of  them  may  still  take  proceed- 
ings against  the  Defendants  for  the  same  purpose.  He 
cited  Bichardson  y.  Hastings {a)y  Roberts  v.  TunMtall{b\ 
Mozley  v.  Alston  (c),  Harrison  v.  Stewardson.  (d) 


Mr.  Turner  and  Mr.  James  Campbell,  for  the  Plain- 
tiffs. It  is  not  necessary  to  make  the  cestuis  que  trust 
parties  to  a  suit,  involving  a  contest  between  trustees 

and 


(«)  7  Bcavan,  323. 
(b)  4  Hare,  257, 


(c)  1  PhiL  790. 

(d)  2  Hare,  530. 
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and  third  parties,  (a)  This  is  a  case  between  mortgagor 
and  mortgagee ;  the  trustees  alone,  who  are  the  mort- 
gagordj  might  have  filed  a  bill  against  the  mortgagee 
alone  to  redeem,  and  there  is  no  reason  for  framing  this 
bill  on  a  different  principle.  They  cited  Wallworth  v. 
IMl  {I) 

Mr.  Giffard^  in  reply.  In  a  suit  to  redeem,  all  per- 
sons interested  must  be  parties,  (c) 

The  Master  of  the  Rolls. 

I  do  not  think  I  have  heard  any  answer  to  the  argn- 
ment,  that  if  the  Defendant  succeeds,  he  will  still  be 
left  open  to  another  bill  at  the  suit  of  the  subscribers. 


My  opinion  is,  that  there  ought  to  be  an  amendment, 
by  niaking  some  of  them  parties. 


(^)  Frttnco  v.  FrancOf  3  Va, 
75.  Bridget  v.  Hamcs,  1  Colfy. 
'i2. 


(6)  4  JM>/.*CV.6I9. 
(c)  See  Oibourn  t.  Fallows^ 
li?itt*.4-3f.  741. 


HARRISON  V.  GRIMWOOD. 

IN  this  case,  the  testator  John  Nunn  Grimwood 
di  rccted  his  residuary  estate  to  be  converted  into 
money  and  invested  at  interest,  upon  trust  that  the 
trustees  should,  as  the  interest  became  due,  pay  and 

apply 


Juljf  30. 
Aug,  3. 

Construction 

of  a  bequest  tn 

the  form  of  a 

difcction  to 

«  pay,  apply, 

Hud  divide  *' 

amon^rst  cliil- 

dren  "  %vhm 

anil  as  *'  they  should  severally  attain  twenty- six. 

A  testator  diri-L'Led  his  trustees  to  pay  and  apply  the  interest  oF  his  residuary 
estate  to  hb  daughter  fiir  life,  for  the  support  of  herself  and  issue;  and,  after  her 
decease,  to  "piiy»  apply ,  and  divide  the  principal  **  amongst  all  her  children,  "  when 
and  as  **  tliey  shoulJ  attjiiii  twenty-six.  There  was  a  tnut  for  maintenance  during 
minority,  and  a  pnvver  of  advancement  not  so  restricted.  Held,  that  the  children 
took  imniediiitc  vciited  iuierests,  and  that  the  gift  was  not  too  remote. 


\ 
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\pply  one  third  part  of  it  to  his  daughter  for  life,  "for        1849. 
he  support  of  herself  and  what  issue  she  might  have,"     i^^^^^^^ 
ind  after  her  decease,  **  upon  trust  to  pay^  apply ^  and  v. 

Uvide  one  third  part  of  the  said  principal  trust  monies    ^^^^^^^' 
mto  and  among  all  and  every  "  her  children  "  when  and 
18  they  should  severally  and  respectively  attain  the  aye  of 
wenty^six  years ;  "  with  benefit  of  survivorship,  if  any  ^ 

hould  die  under  twenty-six  years  of  age  without  issue. 

And  if,  at  the  time  of  his  daughter's  decease,  any 
)f  her  children  should  be  under  twenty-one  years 
)f  age,  upon  trust  to  place  and  put  out  the  principal 
(hare  or  shares  of  such  child  or  children,  so  under  age, 
ipon  government  or  real  securities,  and  during  the 
ninority  of  such  child  or  children,  pay,  iq)ply,  and  dis- 
pose of  the  interest  and  proceeds,  or  a  competent  part 
thereof,  in,  for,  and  towards  the  maintenance  and  edu- 
ction of  such  child  or  children. 

And  the  testator  empowered  his  trustees  and  execu- 
tors, if  they  thought  proper  and  that  it  would  be  for 
he  benefit  of  any  of  the  children,  to  apply  such  part  of 
;he  share  of  such  child  or  children,  as  they  should 
;hink  necessary,  in  putting  out  apprentice  or  other- 
ivise  in  advancing  such  child  or  children  in  the  world. 

And  in  case  his  daughter  should  die  without  leav- 
ng  any  child,  or  leaving  only  children  who  should 
lie  under  the  age  of  twenty-six  years  without  issue,  he 
lirected  that  the  principal  trust  monies  so  given  to  her 
10  dying  and  to  her  issue,  and  all  accumulations  of 
nterest  thereof  should  go  over,  as  in  the  will  men- 
:ioned. 

The  suit  was  instituted  for  the  administration  of  the 

»tate,  and,  the  tenant  for  life  being  dead,  the  question 

Vol.  XII.  O  now 
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HA8EIB01I 

Qhimwood* 


now  raised  wasi  whether  the  p£i  in  the  form  of  a 
direction  to  pay  when  the  children  attained  tweDty-nx, 
waa  or  was  not  void  for  remoteneas* 

Mr.  Malins  and  Mr.  Tolkr  for;tlie  children.  The 
children  took  Tested  intereats  at  the  death  of  the  tesUtor 
or  at  their  birtha,  and,  consequently,  the  limitatioD  ii 
not  too  remote.  The  gpft  does  not  rest  aimply  on  the 
direction  to  pay  and  divide  between  the  children  as  they 
attwi  twenty-six,  but  there  are  superadded  many  cir- 
cumstances which  indicate  the  intention  of  giving  > 
vested  interest:  —  1.  The  gift  is  of  a  residue,  and  the 
Court  always  strongly  inclines  to  construe  a  bequest  oi 
a  residue  as  vested  (a),  in  order  to  prevent  an  intestacy 
Leake  v.  BobinsatL  (b)  2.  The  children  take  an  imme' 
diate  interest,  even  in  the  lifetime  of  their  parent,  foi 
the  daughter  is  to  take  for  life  ^'  for  the  support  of  he^ 
self  and  issue."  They,  therefore,  are  entitled  to  b< 
maintained  during  their  mother's  life,  (c)  3.  There  ii 
a  provision  for  the  maintenance  and  education  of  the 
children  during  their  minority,  which  circumstance  hai 
always  been  relied  on  in  favour  of  vesting :  Davies  r 

Fishe\ 


(a)  "  Every  intendment  is  to 
he  made  against  holding  a  man 
to  die  intestate,  who  sits  down 
to  dispose  of  the  residue  of  his 
property."  Booth  v.  Booih^  4  Vcs, 
p.  407.  ;  and  see  M'tltom  v. 
Aivebyt  5  Vet.  p.  466. ;  Bolger  v. 
MackeU,  ib,  p.  613. 

(b)  2  Mer.  p.  386. 

(r)  Hamleyv,  GUbni,  Jacobs 
354. ;  Hammond  v.  Neame,  1 
Swan.  35.  ;  Foletf  v.  Parry,  2 
Mtfl.^  K.  138. ;  Broadv.Bevan, 
1  Buss,  5 1 1 .  n. ;  Cooper  v.  Tboni- 
ton,  3  Bro.  C.  C.  96.  186. ;  ColHer 
V.  CoUier,  3  Vet.  33. ;  Andrews  v. 


Partington,  2  Cox,  223. ;  Curti 
V.  Bippon,  &  Madd.  434. ;  RoIm 
ton  V.  TickeU,  8  Vet.  142. ;  Con 
oUy  V.  Butcher,  8  Beav.  347. 
Coitabadie  v.  Cosiabadiey  6  Hart 
410.;  Cafe  y. Befit,  3 Httre,2i5. 
Leach  V.  Leach,  13  Shu.  304. 
Bowden  v.  Laing,  14  Sim.  1 13. 
CrockeU  t.  CrovkeH,  1  Han 
451.,  2  PhU.  553.  ;  Rcaket  i 
Ward,  1  Hare,  445. ;  Wood*  \ 
Woods,  1  Myl.  4-  C.  40 1  .>  Weiki 
rell  V.  IVilson,  1  Keen,  80  ;  Cam 
den  V.  Benson,  4  Law  J.  (N,  S. 
Ch.  256. 
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Fuher.  (a)  4.  The  will  empowers  the  trustees  to  apply 
the  share  of  a  child  in  putting  apprentice^  or  otherwise 
n  advancing  him^  and  this  is  not  limited  to  his  minority. 
3.  The  gift  oyer  is  in  case  of  the  children  dying  under 
;wenty-six  without  issue :  therefore  the  issue  were  in- 
;ended  to  take  through  the  parent^  and  for  that  purpose 
t  is  necessary  to  hold  that  they  took  vested  interests, 
rhis  was  the  ground  of  the  decision  of  Sir  John  Leach 
n  Bland  v.  Williams  (ft),  where  there  was  a  direction 
or  maintenance  till  twenty-four,  and  then  to  pay  the 
apital  unto  all  the  children  when  and  as  they  attained 
wenty-four,  with  a  gift  over  on  death  under  twenty- 
bur  without  issue,  and  it  was  held  that  this  gift  was 
rested.  Lastly,  in  the  clauses  of  maintenance  and 
dvancement,  the  share  of  the  child  is  spoken  of  not 
IS  ^'  the  presumptive  shares,"  but  the  trustees  are  to 
)lace  out  "  the  principal  share  of  such  child,"  and  they 
are  to  apply  "  such  part  of  the  share  of  such  child,'* 
reating  it,  therefore,  as  vested,  (c)  The  age  of  twenty- 
ix  is  the  period  of  payment,  and  not  of  vesting. 


1849. 


Harrison 
GRiyweoD. 


Mr.  Roupell  and  Mr.  Selwyn  and  Mr.  Teed  and  Mr. 
'Jardwett,  for  parties  in  the  same  interest,  referred  to 
^hipps  V.  Ackers  (d),  where  a  gift  to  trustees  to  convey 
rhen  and  so  soon  as  A.  should  attain  twenty-one,  with 

gift  over  on  his  dying  under  twenty-one  without 
ssue,  was  held  vested.  They  distinguished  this  from 
?Mfl  V.  Pritchard  {e\  where  the  gift  was  to  "  children 
irho  should  live  to  attain  twenty-three.'* 

Mr. 


(a)  6  Bet^mn^  eOl. 

(Jb)  %MsfHK.M\. 

(c)  "The  testator  considers 

as  given.  He  speaks  of  it  as 
leir  shares  of  the  residue.  The 
sy  of  their  marriage  is  the  time, 
t  which  they  are  to  be  put  into 

o 


actual  possMsion  of  their  shares.** 
Booth  V.  BootJi^  4  Vet,  p.  407. 

(d)  5  Simons,  44 ,  3  C/.  4"  Fin. 
702 ,  and  9  CI.  4>  Fin.  583. 

(e)  1  Rust.  814.  and  5  Hare, 
567. 
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Harrisq\ 

GR13IWO0D, 


Mr.  Turner  and  Mr.  J.  T.  Humphry^  contnL 

The  gift  to  the  children  is  too  remote  and  void,  for 
Bome  of  the  class  may  not  become  entitled  until  more 
than  twenty-one  years  after  the  death  of  the  tenant  for 
life.  The  bequest  is  not  vested,  because  the  gift  con- 
gists  simply  in  the  direction  "  to  pay  and  divide  "  wlien 
and  as  the  children  attain  twenty-six,  and  the  attainmg 
twenty-six  is  a  necessary  part  of  the  description: 
Zeake  v.  Robinson  (a).  In  Blagrove  v.  Hancock  (J),  a 
testator  devised  his  real  estates  to  trustees,  in  trust  to 
apply  the  rents  for  the  maintenance  and  support  of  his 
wife  and  his  present  and  future  grandchildren,  during 
the  life  of  his  wife,  and  on  her  death,  to  convey  the 
estates  to  all  his  present  and  future  grandchildren,  as 
they  respectively  attained  the  age  of  twenty-five  year?, 
to  hold  to  them,  their  heirs  and  assigns,  as  tenants  in 
common;  it  was  held  that  the  trust  to  convey  was 
void  for  remoteness.  In  Botyhton  v.  James  (c)  and 
Boughton  v.  Boughton  (rf),  trustees  were  to  hold  real 
and  personal  estate,  upon  trust  ^^  when  and  so  soon  as^ 
the  sons  of  his  nephews  attained  twenty-five,  to  allot 
between  them  and  convey ;  the  gift  was  held  to  be  too 
remote.  2.  This  construction  is  not  altered  by  the  trust 
for  the  tenant  for  life  for  the  support  of  herself  and  issue. 
Such  was  the  case  in  Blagrove  v.  Hancock  (d)  ;  and  yet 
a  similar  gift  to  grandchildren,  as  they  attained  twenty- 
five,  was  held  void.  3.  Neither  is  it  varied  by  the 
direction  as  to  maintenance  and  advancement  Nothing 
less  than  an  absolute  gift  of  the  whole  intermediate  in- 
come is  sufficient :  Hanson  v.  Graliam  («),  Watson  v. 
Hayes  {g)\  and  in  Batsford  v.  Kebbell  (A)  that  was  held 

insufficient 


(fl)  2  Mer.  364. 
(6)  16  Simont,  371. 

(c)  1  Co%<rr,  26. 

(d)  1  H.  Lds.  Ca.  406. 


(r)  6  Vet.  239. 

(g)  5  Myl.  4-  Or.  125. 

(/*)  3  Vet,  363. 
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insufficient  There  was  a  power  of  maintenance  in  Bull 
f.  Pritc1iard{a)y  where  Yice-Chancellor  Wigram  ob- 
jerves^  **  then  does  the  clause  as  to  maintenance^  edu- 
ction, and  bringing  up,  alter  the  case  ?  I  think  not. 
That  such  provisions  are,  in  many  casee,  material  upon 
questions  of  vesting  cannot  be  disputed ;  but  there  is 
nothing  unreasonable  or  improbable  in  giving  the 
benefit  of  maintenance,  education,  and  bringing  up,  to 
the  devisee  of  a  contingent  interest.  The  question  is, 
whether  I  can  allow  that  clause  to  have  any  effect  upon 
the  description  of  the  devisee,  which  description,  with- 
out that  provision,  includes,  as  a  part  of  it,  the  age  of 
twenty-three  years.  I  think  not.  The  devise  is  not 
to  the  children,  at,  or  when,  or  if,  but,  in  effect,  to  such 
only  as  attain  the  age  of  twenty-three  years ;  and  the 
interim  gift  has  no  legitimate  bearing  on  the  question.'' 
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Harrison 

v. 
Grimwooh. 


So,  in  Vawdry  v.  Geddesiji),  where  a  gift  upon 
attaining  twenty-two  was  held  void,  there  was  a  posi- 
tive direction  to  apply  the  interest  in  the  maintenance 
and  for  the  benefit  of  the  children  ;  and  in  Blagrove  v. 
Hancock  (c)  there  was  a  trust  for  the  support  and  main- 
tenance of  the  children. 

The  form  of  the  gift  in  Davies  v.  Fisher  (d)  was  not 
a  direction  to  pay  and  divide,  but  a  trust  for  the  chil- 
dren, and  to  be  divided  at  twenty-five. 

There  is  nothing  to  qualify  the  first  contingent  gift, 
which  therefore  remains  invalid,  and  void  for  remote- 
ness. 


Mr.  Naylor^  for  other  parties,  argued  against  the  vali- 
dity of  the  gift. 

Mr. 
(a)  1  Ruts,  214.,  5  Hare,  567.  (c)  16  Simons,  371. 

(J})  1  Rums.  4-  M.  203-  (d)  5  Beavan,  201. 

O  3 
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V, 

Grimwooo, 
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Mr.  Toller  in  reply.  In  Blagrave  v.  Honcock^  the 
expression  was  ^^  may  be  applied **  towards  education; 
here  the  words  are  imperativQ  —  ^^  ^hall  appljf " 

The  Ma8T£E  of  the  BoLts.  I  vrill  not  dispose  of 
this  case  without  first  looking  9X  the  authorities. 


Aug.  3.  The  Master  of  the  Rolls. 

The  question  is,  whether,  under  this  particular  will, 
the  gift  to  the  children  of  the  testator's  daughter  is  void 
for  remotenessj  or  whether  the  children  took  vested  m- 
terestSy  subject  to  be  divested  on  an  event  which  made 
the  limitation  over  void  for  remoteness. 

When  a  gift  is  made  to  such  of  a  class  or  description 
of  persons  who  shall  attain  a  certain  age,  those  who  do 
not  attain  the  prescribed  aga  fure  excluded  from  the 
character  of  legatees,  by  the  description  expressly  em* 
ployed  by  the  testator  himself  in  that  part  of  Us  will 

A  direction  to  pay  implies  a  gift,  and  a  direction  to 
pay  only  to  such  persons  as  shall  attain  a  certain  age 
(unless  controlled  by  other  words  clearly  and  decidedly 
preventing  that  effect)  will  prevent  the  implied  gift 
from  vesting  in  any  object  of  it  who  does  not  attain  that 
age.  But  a  direction  to  pay  an  indefinite  class  of  per- 
sons, when  and  as  they  attain  the  age,  is  ambiguous. 
It  does  not  necessarily,  or  at  least  so  strongly  as  the 
description  of  the  class  before  mentioned,  tend  to  pre- 
vent the  vesting  in  interest  The  gift  itself  and  the 
time  of  payment  are  not  necessarily  identical :  though 
the  gift  itself  is  found  in  the  direction  to  pay,  the  vrords 
may  mean  only  to  postpone  the  payment,  without  post- 
poning the  vesting  of  th^  gift. 

And 


1      . 
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And  though^  when  the  gift  is  found  or  implied  only 
on  the  direction  to  pay,  and  is  not  otherwise  affected  or 
explained  by  the  context  of  the  will,  the  Court  may 
reasonably  construe  the  direction  to  be  only  for  the  per- 
sons to  whom  the  payment  is  directed  to  be  made,  and 
who  are  to  receive  at  the  time  indicated,  yet,  as  the 
meaning  is  ambiguous,  and  as  the  nature  of  the  gift  is 
only  known  by  implication,  we  must  look  at  other  parts 
of  the  will,  with  a  view  to  discover  whether  they  afford 
any  further  indication  or  explanation  of  the  implied  gift. 
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V. 

Orimwood. 


This  case,  like  all  others  of  the  same  class,  appears  to 
me,  partly  from  tfi^  nature  of  the  subject  and  partly  from 
the  state  of  the  authorities,  to  be  very  doubtful ;  but 
observing  the  right  given  to  the  children  to  be  main- 
tained out  of  the  interest  or  income  given  to  their 
mother,  and  arising  or  accruing  on  the  share  eventually 
given  to  them :  —  observing  the  direction,  in  the  case 
of  miaoritiesj  to  place  out  that  share,  and  apply  the  in- 
terest or  a  competent  part  of  the  interest  arising  from 
it  (though  it  is  not  necessarily  all  the  interest  which  is 
directed  to  be  applied,  and  that  only  during  minority), — 
and  noticing  also  the  power  given  to  the  trustees  to 
advance  them  in  the  world ;  —  I  think  that  I  ought  to 
conclude,  that  a  vested  interest  was  given  to  the  children 
of  the  daughter. 


O  4 
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y&v.  7.  12. 

Pecuoiary 
legacies  were 
severally  given 
to  A,,  A,  C. 
and  D.  •'dur- 
ing their  na- 
tural Ktcs;* 
s^nd  la  case  of 
the  demise  of 
uny  of  them 
**  without  le- 
gitimate is- 
sue," bis  pro- 
portion was  to 
be  difided 
amongst  the 
survivors.     A. 
died,  leaving 
children. 
Held  that 
they  did  not 
take  by  im- 
plication, but 
that  on  Jf.'s 
death,  his 
legacy  fell  into 
the  residue. 


RANELAGH  v.  RANELAGH. 

^I^HE  testator.  Lord  Ranelagh^  by  his  will,  dated  the 
"*•  20th  of  August  1814,  gave  hia  residaary  personal 
estate,  in  trust  for  the  benefit  of  the  Plaintiff,  Lord 
Ranelaghf  for  life,  and,  after  his  decease,  for  the  benefit 
of  his  first  and  other  sons,  with  certain  limitations 
over. 

By  his  first  codicil  he  expressed  himself  as  follows : — 
''  My  daughter,  Mary  Ann  Janesy  having  a  fortune  of 
10,0002.,  which  I  hold  in  trust  for  her  &c,  I  give  her 
for  the  present  only  200il  to  buy  mourning.  I  give  to 
my  two  daughters,  Sarah  Antonia  Jones  and  Louisa 
JoneSf  during  their  natural  lives,  4000il  each.  I  give 
to  my  two  sons,  Thomas  Cowley  Jones  and  Thomas 
Edward  Jonesy  2000il  sterling  each,  during  their  natural 
lives.  L^al  interest  at  &L  per  cent  to  be  paid  to  all  of 
them,  in  equal  quarterly  payments,  commencing  from  the 
day  of  my  decease,  till  my  son  the  Honourable  Thomas 
JoneSy  or  my  heir  in  entail,  attains  his  or  her  twenty- 
first  year  of  age.  To  prevent  any  mistake  or  mis- 
conception of  my  directions,  I  repeat  my  intentions 
respecting  the  above  legacies  in  figures :  — 


To  Mary  Ann  Jones  200L  to  be  paid  forthwith. 


Sarah  Antonia  Jones   £4000 
Louisa  Jones  4000 

Tliomas  Cowley  Jones     2000 
Thomas  Edward  Jones  2000. 


5/.  per  cent  interest,  to 
be  p^d  quarterly  till 
my  heir  is  twenty-one 
years  of  age. 


"In 
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Kakelagh 


'^In  case  of  the  demise  of  any  of  the  above  parties        1849. 

without  legitimate  issue,  their,  his,  or  her  proportions 

to  be  divided  equally  amongst  the  survivors."  """».' 

Rakslagh. 

By  another  codicil,  he  stated  that  the  above  legacies 
were  to  be  paid  out  of  monies  he  had  in  the  publio 
funds. 

At  the  hearing,  it  was  held,  that  dying  '^  without 
Intimate  issue  **  meant,  not  an  indefinite  failure  of 
issue,  but  a  failure  of  issue  living  at  the  death  of  the 
legatee  (a);  and  it  was  ordered,  that  the  several  legacies 
should  be  carried  over  to  the  separate  account  of  the 
several  legatees,  and  the  dividends  were  to  be  paid  to 
the  legatees  for  life  or  until  further  order;  and  upon 
the  deaths  of  any  or  either  of  the  legatees,  liberty  was 
given  to  any  person  interested  to  apply. 

Upon  the  death  of  Sarah  Antonia  Jones  in  1840, 
without  having  been  married,  it  was  heldf  that  the  sur- 
vivors took  her  share  absolutely,  {b) 

In  March  1849,  Thomas  Cowley  Jones  died,  leaving 
three  children,  and  his  l^acy  was  now  claimed,  1.  by 
his  children,  2.  by  Lord  Ranelagh^  and  3.  by  the  exe- 
cutrix of  T/iomas  Cowley  Jones. 

Mr.  Roupell  and  Mr.  Bigys,  for  the  children  of 
Thomas  Cowley  Jones,  argued  that  the  children  took 
by  implication,  for  the  legacy  was  only  given  over  to 
the  survivors  in  the  event  of  there  not  being  issue  of 
the  legatee  living  at  his  death.  That  this  necessarily 
implied,  that  the  testator  did  not  intend  the  legacy  to 
go  over,  if  there  were  children  of  the  legatee  to  take. 

They 
(a)  2  My!.  ^  JT.  441.  (6)  4  Beavtm,  419. 
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1849. 
Ranrlagq 

V, 

Kansuoh. 


They  cited  JEs  parte  RogerM  (a),  Harmon  v.  Diekn- 
son  (6),  Lethieullieur  v.  Tracy  (c),  1  Jarman  <m  WilU, 
490. ;  and  they  oommented  oa  Andree  y.  fFard{d),  tod 
Greene  v.  fFard  (e)  where  the  Issue  intended  were  the 
ohildren  of  a  particular  woman.  They  observed  that 
the  testator  himself  treated  the  legacies  as  belonging 
to  the  legatees,  for  he  calls  them  "  their,  his  or  her 
proportions ;''  and  that  this  construction  was  strength- 
ened by  the  fact  thkt  the  legacy  was  separated  from 
the  other  parts  of  the  estate,  and  was  payable  out  of  a 
particular  part  of  the  testator's  property,  viz.  ^^  out  of 
monies  he  had  in  the  publio  funds,'' 

Mr.  Giffard^  for  the  executrix  of  T/iamas  Cowley 
Jones,  contended,  that  the  legatee  took  absolutely,  sub* 
ject  to  the  contingency  of  his  dying  without  lawful 
issue,  and  that  therefore  his  representative  was  now 
entitled.  He  cited  2  Roper  on  Legacies,  241.,  Crowder 
v.  Clowes  {y),  and  Wainewright  v.  WainewrighU  (A) 


Mr.  Turner  and  Mr.  Calvert,  for  Lord  Ranelagk 
The  legacy  is  undisposed  of,  and  falls  into  the  residue. 
The  gift  to  Thomas  Cowley  Jones  is  expressly  limited 
for  life,  and  there  is  no  gift  tb  his  issue,  or  any  ex- 
pressed intention  that  they  were  to  take ;  such  a  bequest 
cannot  be  supplied  by  implication,  for  that  would  be  to 
make  a  will  for  the  testator.  The  case  is  like  Cooper  v. 
Pitcher  (i),  where  a  legacy  was  given  to  A.,  and  in  case 
he  should  die  in  the  testator'^  lifetime  without  issue, 
then  over.  A*  died  in  the  testator's  lifetime,  leaving  a 
child,  and  it  was  held,  that  such  child  was  not  entitled 
to  the  legacy. 

Goodright 


(a)  2  Med.  449, 
\h)  1  ^ro.C.C.  91. 
(c)  3  Atkyns,  793. 
{d)  1  Uuu.  »60. 


(e)  1  Ruit.  262. 
(g)  2  Vet.  jun.  449. 
(A)  3  Vet,  558. 
(0  4  Hwre^  4^5. 
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Mr.  CoXf  for  the  legal  peraonal  representative  of  the  v. 

testator.  Ranblaqh. 

Mr.  Raupellj  in  reply.  In  Cooper  v.  Pitcher  the  gift 
was  absolute  in  the  first  instance  and  not  for  life^  as  in 
(his  case,  and  the  question  was  one  of  substitution. 

The  Master  of  the  Bolls. 

I  will  take  an  opportunity  of  reading  over  the  cases 
cited. 


The  Masteb  of  the  BOLLS. 

The  late  Lord  Ranelagh^  by  his  will  dated  the  20th 
Auffutt  1814,  gave  his  residuary  personal  estate  on 
trust  for  the  benefit  of  the  Plaintiff,  Lord  Ranelagh^  for 
life,  and,  after  his  decease,  for  the  benefit  of  his  first 
and  other  sons,  with  certain  limitations  over. 

By  his  first  codicil,  he  gave  to  his  daughters,  Sarah 
Antonia  Jones  and  Louisa  Jones,  during  their  lives, 
4000/.,  and  to  his  sons,  Thomas  Cowley  Jones  and 
Thomas  Edward  Jones,  2000/.  sterling  each,  during 
their  natural  lives ;  and  after  giving  directions  respect-* 
ing  the  payment  of  interest,  and  enumerating  the  le- 
gacies, he  expresses  himself  thus :  —  '^  In  case  of  the 
decease  of  any  of  the  above  parties  without  issue,  their, 
his  or  her  proportions  to  be  divided  equally  amongst  the 
survivors;^  and  by  another  codicil  he  stated,  that  the 
above  legacies  were  to  be  paid  out  of  monies  he  had  in 
the  public  funds. 

On 

(a)  9  East,  306. 


Nov.  12. 
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On  the  heariog  of  the  cause  it  was  detenmned  {a\ 
that  the  words  in  the  first  codicil,  ''  decease  without 
issue,"  ought  to  be  construed  as  relating  to  issue  living 
at  the  death  of  the  legatees  respectively ;  and  the  le- 
gacies were  ordered  to  be  carried  to  the  separate  ac- 
count of  each  legatee,  with  directions  to  pay  the  divi- 
dends to  each  legatee  for  life,  and  liberty  was  given  to 
any  person  interested  to  apply  upon  the  death  of  hia 
legatee. 


The  decree  was  affirmed  upon  a  rehearing  before  the 
Lord  Chancellor,  (b) 

On  the  death  of  Sarah  Antonia  Jones,  one  of  the 
legatees,  without  having  been  married,  the  legacy 
standing  to  her  account  was  claimed,  1.  by  her  legal 
personal  representative,  2.  by  the  surviving  legatees, 
and  3.  by  Lord  Ranelaghf  who  contended,  that  the 
gift  to  the  survivors  was  for  life  only,  and  not  an  abso- 
lute gift.  It  was  held,  that  the  survivors  of  the  l^tees 
took  this  legacy  absolutely. 

Another  of  the  legatees,  Thomas  Cowley  Jones,  is  now 
dead,  and  he  has  left  three  children  him  surviving. 


On  this  occasion,  two  petitions  are  presented ;  one  by 
the  children  of  the  legatee,  who  claim  the  fund  by 
virtue  of  a  gift,  which,  they  say,  is  to  be  implied  from 
the  terms  in  which  the  gift  over  to  the  survivors  is  ex- 
pressed— "  on  decease  without  issue."  The  other  peti- 
tion is  by  Lord  Ranelagh,  as  residuary  legatee,  who,  in 
the  absence,  as  he  alleges,  of  any  gift  over  to  the  sur- 
vivors of  the  legatees,  claims  to  be  entitled  to  this 
legacy  as  part  of  the  testator's  residuary  estate. 

The 
(a)  2  ilijf/.  ^  K,  441.  (6)  2  Myl.  ^  K.  447. 


Ranrlagr, 
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The  question  therefore  is,  whether,  as  against  the        1849. 
residuary  legatee,  a  gift  to  the  children  of  the  parti-     ^^^^^^^ 
cular  legatee  for  life  is,  in  the  absence  of  any  ex-    _     v. 
pressed  gifl,  to  be  implied^  from  the  circumstance  of  the 
gift  over  being  made  dependent  upon  the  legatee  for 
life  dying  without  issue  living  at  his  death. 

If  the  legacy  had  not  been  expressly  limited  to  the 
legatee  for  life,  I  apprehend,  that  in  the  event  which 
has  taken  place  of  the  gift  over  not  taking  eflfect,  the 
legatee  would  have  taken  the  legacy  absolutely;  the 
gift  to  him  would  not  have  been  defeated,  and  a  gift  to 
the  children  would  not  have  been  implied. 

In  this  case,  the  legatee,  by  the  express  words  of  the 
codicil,  takes  no  interest  beyond  his  life ;  and  if  there 
be  no  further  gift  of  the  legacy,  the  residuary  legatee, 
who  takes  subject  to  all  that  is  not  otherwise  well  given, 
must  be  held  entitled. 

The  issue  of  the  legatee  is  named  in  the  codicil  only 
in  the  description  of  contingency  on  which  the  legacy 
is  given  over  (a) ;  and  I  am  unable  to  find  any  thing 
which  assists  in  collecting  an  intention  to  give  to  the 
children.  I  can  collect  no  particular  intention  to  give 
ihis  legacy  to  the  residuary  legatee,  and  I  cannot  answer 
the  question  proposed  by  Sir  Thomas  Plumer,  in  Ex 
parte  Rogers  {V)y  why  the  children  were  named  on  the 
occasion  of  the  gift  over.  But  in  that  case,  there  seems 
to  have  been  found  some  further  reason,  which  does  not 
here  exist,  for  inferring  an  implied  gift;  and  on  the 
whole,  my  opinion  is,  that  the  legacy  falls  into  the  re- 
sidue. I  think  it  extremely  probable  that  the  testator 
did  mean  a  benefit  to  the  children:  but  si  voluit  non 

dixit 
(a)  2  Bot.  *  P.  328.  (A)  2  Mad.  449. 


201  CASES  IN  CHANCERY. 

1849.        dixit     I  thiek  that  there  is  not  sofficaent  to  raiae  the 
)^^'^     implicatioD,  and  that  the  lencY  fiJk  into  the  reodne. 

Let  the  ooata  of  all  parties  be  pud  out  of  the  fnnd. 


HA>t:LAGa. 


NiPV^  6,  7.  12. 


LAPRIMAUDAYE  v.  TEISSIER 


The  interest 

on  Turicis  was 
given  to  lius- 
band  und  wife 
during  their 
livesp  ur  the 
life  of  the 
survivor.      In 
the  suit,  the 
fund  hud 
been  earned 
over  to  the 
account  of 
**  the  hiiiband 
and  wife  their 
»toct  ac- 
count,'' and 
the  dividends 
were  to  be 
paid  to  them 
and  to  i\\e 
Hiirvivor. 
Meld  that  the 
dividtinda  un- 
feccjvcd 
during  their 
joint  liv^s  be- 
longed to  the 
Hurvivor. 


rpHE  testator  bequeathed  to  Brook  Baines  Hwrloek 
^  and  Charlotte  his  wife  a  sum  of  lO^OOOiL  32.  per 
cent  consolidated  or  reduced  annuities,  at  the  option  of 
his  executor^  to  be  put  in  their  joint  names  and  that  of 
his  executor ;  they  the  said  Brook  Baine$  Hurlock  and 
Charlotte  his  wife  to  enjoy  the  interest  thereof  during 
their  joint  lives,  or  the  life  of  the  sunriyor  of  them ; 
and,  after  their  decease,  if  any  children^  to  be  equally 
divided  amongst  them,  him  or  her,  if  only  one ;  and  if 
they  should  both  die  without  issue  of  their  marriage, 
the  10,000/.  was  given  over. 

By  the  decree,  made  the  4th  day  of  July  1811>  it 
was  ordered^  that  the  Defendant  Stephen  Teissier  should 
transfer  into  Court,  to  an  account  to  be  entitled 
*^  Brook  Baines  Hurlock  and  Charlotte  his  wife,  their 
stock  account,"  the  sum  of  10,000t  3t  per  cent  Con- 
solidated Bank  Annuities.  And  it  was  ordered,  that 
the  dividends  to  accrue  thereon,  when  so  transferredy 
should  be,  as  and  when  the  same  should,  from  time  io 
timci  accrue  and  become  due,  pud  to  Brook  Baines 
Hurlock  and  Charlotte  his  wife  during  their  joint  liyes^ 
and  to  the  survivor  of  them  during  his  or  her  life,  or 
imtil  the  further  order  of  the  Court.  And  aftet  their 
decease,  it  was  ordered,  that  any  person  or  persons 

interested 
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interested  therein  or  entitled  thereto  should    be  at       1849. 
liberty  to  apply.  ^^H^. 


DAYS 


Brooh  Baines  Hurlock  died  in  March  1849,  leaving     jg,  *g',Bii^ 
Charlotte  Hurlock,  his  widow,  and  also  a  daughter. 

At  the  time  of  his  death  four  half-yearly  dividends, 
mnounting  to  58221  10««,  were  unreceived;  and  the 
Accountant-General  declined  to  pay  the  same  to  any 
person  without  the  order  of  the  Court 

The  widow  now  presented  a  petition  for  payment 
of  these  arrears  of  income. 


Mr.  Lewin  in  support  of  the  petition. 
is  entitled  to  the  fund  by  survivorship. 


The  widow 


1.  By  the  terms  of  the  gift,  by  which  the  testator 
has  given  the  income  to  the  two  for  their  joint  lives, 
or  the  life  of  the  survivors,  a  joint-tenancy  and  not 
a  tenancy  by  entireties  is  created,  and  the  income 
not  having  been  received,  survives  to  the  widow  as 
joint-tenant. 

2.  The  terms  of  the  decree  are  such  as  to  deter- 
mine that  the  husband  and  wife  were  joint-tenants; 
for  the  income  is  to  be  paid  to  the  husband  and  wife 
**  during  their  joint  lives  and  to  the  survivor  of  them." 

3.  So  far  as  the  property  consists  of  the  life  interest 
of  the  wife  not  reduced  into  possession,  the  cases 
of  Wilkinson  v.  Charlesworth  and  Marsack  v*  Lyster  (a) 
decide,  that  the  wife  is  entitled  by  survivorship. 


He  also  cited  Fortes  v.  Phipps  (b). 


Mr. 


(a)  10  Beavan,  324. 


{b)  1  Eden,  502. 


L.il-RllfAU- 
Ti£JS5lBR. 
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Mr.  Miller,  contrhy  for  the  representatives  of  the 
husband.  1.  The  gift  to  the  husband  and  wife  is  not 
and  cannot  be  in  joint^tenancy :  they  are  tenants  by 
entireties^  and  there  is  no  right  of  surriyorship. 

In  Atcheson  v.  Atcheson  (a),  where  there  was  a  gift 
to  a  husband  and  wife  as  tenants  by  entireties,  all  the 
Court  could  do  was,  to  direct  the  dividends  to  be  paid 
to  ^the  husband  during  the  joint  lives  of  the  husband 
and  wife,  and  preserve  the  rights  of  the  wife  to  the 
corpus. 

2.  The  husband  does  not  claim  a  chose  in  action  in 
right  of  his  wife,  but  he  claims  in  his  own  right,  and, 
therefore,  the  cases  are  inapplicable.  Maintaining  his 
wife  and  family  a  husband  is  entided  to  the  income  of 
his  wife's  estate ;  and  even  if  it  were  a  separate  estate, 
no  account  would  be  decreed  against  him  beyond  a 
year :  Dalbiac  v.  Dalbiac  (A),  Beresford  v.  Armagh,  {c) 

He  also  cited  Oglander  v.  Bastoru  (d) 

Mr.  Lewin,  in  reply,  was  stopped  by 

The  Master  of  the  Rolls,  who  said,  that,  if  the 
fund  was  standing  to  the  account  stated  in  the  petition, 
he  thought  the  Petitioner  was  entitled. 


\ 


Ntm,  12.  Mr.  Lewin  stated  that  the  stock  stood  to  the  account 

of  **  B.  B.  H.  and  C  his  wife  their  stock  account." 

The  Master  of  the  Rolls.   Then  I  think  the  unre- 
ceived  dividends  go  to  the  survivor. 


(a)  II  Beavan,  485. 

(A)  16  Vet.  116. 

(c)  13  SitHOHt^  643.;    and 


see  Colon  v.  Rldeout^  I  Mac.  i 
G.  599.  and  2  HaU^  Twdlt,  33. 
(</)  1  Vtrrnon,  396. 
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In  re  JERVOISE. 


Nov.  17. 


TN  this  and  many  other  cases,  the  Court  has  had 
-■-  occasion  to  call  the  attention  of  the  Practitioners  to 
the  importance  of  carrying  over  funds  to  separate 
accounts  in  the  Accoimtant-General's  books,  and  aflSx- 
ing  appropriate  headings  thereto.  It  is  important  that 
the  view  of  the  Court,  on  these  occasions,  should  be 
generally  known. 

7%e  Master  of  the  Bolls  has  expressed  himself  to 
the  following  effect :  — 

There  ar^.  few  points  of  practice  so  neglected  and 
respecting  which  so  littb  is  to  be  found  in  the  books, 
as  that  relating  to  the  heading  of  accounts  in  the  Ac- 
coontant-Gkneral^  books,  (a)  It  is,  however,  a  matter 
of  great  importance,  and  one  which,  when  properly 
attended  to,  saves  a  considerable  expense  to  the  suitors, 
and  diminishes  the  labour  of  the  Court  in  investigating 
the  title  upon  any  subsequent  applications  to  deal  with 
the  fund. 

When  a  fund  is  carried  over  to  a  particular  separate 
account,  it  is  released  from  the  general  questions  in 
the  cause,  and  becomes  marked  as  being  subject  only 
to  the  questions  arising  upon  the  particular  matter  re- 
referred  t0  in  the  heading  of  the  account.  The  conse- 
quence 10,  that  in  all  subsequent  dealings  with  it,  it 
becomes  unnecessary  to  serve  any  of  the  parties  to  the 
cause  except  those  interested  in  the  particular  fund ; 
and  the  Court,  from  the  heading  of  the  account,  sees 

at 
(a)  Bee  Ltipmumdaye  v.  TeMer^  anti,  p.  206. 

VOL.XIL  P 


Observations 
on  the  effect 
of  carrying 
over  funds  to 
separate  ac- 
counts in  the 
Accountant- 
General's 
books,  and  to 
the  import- 
ance of  affix- 
ing appro- 
priate head- 
ings thereto. 


len  a 
fund  is  car- 
ried over  to  a 
particular 
separate  ac- 
count, it  is 
released  from 
the  general 
questions  in 
the  cause> 
and  becomes 
marked  as 
being  subject 
only  to  the 
questions 
arising  upon 
the  particular 
matter  re- 
ferred to  in 
the  heading  of 
the  account. 
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j£BfOUB. 


at  onoe  the  extent  to  which  it  hw  ben  aerared  from 
the  other  qaestioiis  in  the  caQse  on  the  fanner  hearing. 

I  have  often  had  occadon  to  call  attention  to  this 
subject,  and  widi  it  were  more  attended  ta 


KoTB.  —  Tbe  fbOowing  are  m  few  of  the  fiMnt  of  Kff4Hy  of 
accotinu  in  the  Accoantant-Genend's  bodu  (1840). 


ABsnfT  Pabtt. 
*  Joseph  ffarpur,  he  betng  be- 
yond  the  seas." 

AcCUMULATIOlf. 

'  Hemy  Gridlry,  MahdutL    The 
AccumuJation  Food.* 


Cbfw 


Aknoitt. 

~  The  Annuity  Account.*' 
JSt/dw.  CarfieUL 

"  Tbe  annuitant,  Mary  Mooi^m 
account"  Shtpperdr.Hougk- 
iotu 

**  Stock  set  apart  to  answer  the 
annuity  of  50^  to  Emdee 
Brown  and  the  Plabtiir  WiU 
Sam  Snell  Chmmey  secured 
by  the  bond  and  warrant  of 
attorney  of  the  testator." 
Chauncy  y.  Wegtwood, 

AUDITOB. 

••  The  auditor's  fund." 

Bahkbupt. 
**  Stephen  Garret^  a  bankrupt. 
The  account  of  EHzabeih  Gar* 
ret,  an  infant." 

Bonus. 
**  Tlie  bonus  account." 

Bbothbbs. 

"  The  account  of  the  testator's 

brotiiers."    Gijford  r.  Clark. 


Capitau 
"  The  Plabitiff*s  accouat  of  ca* 
pitaL"    Gere  t.  Gore, 

Chabgb. 

"The  lOOOL  cfaaige  aooooat" 
Gwdmr.Badcock. 


Chabitt. 

**  The  diariQr  account." 

**  The  testator's  charitable  pur- 
pose account." 

"'The  charitable  bequest  ac- 
count."   GUucoU  T.  ^r«^. 

"The  account  of  the  trustees 
of  the  charity  school  of  7oo^ 
tiV  in  the  coun^  of  Surrey/' 
GrelGer  r.  Boiton, 

"  The  intended  blind  asylum  at 
Mmekeaier.''  Henshmww.M- 

Chattels. 
"Proceeds   of   the    testator's 
chattels  real  and  monies  se« 
cured  on  land.'* 

Childbbn. 

"  The  account  of  the  chfldren 
of  the  late  Defendant  Janet 
Buxton'*    Traven t.  7>m9en. 

'^The  account  of  the  two  chil- 
dren by  the  Malay  girls." 
GUletpie  t.  Alexander. 

"  The  account  of  tbe  Defend- 
ant 
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ant  StiMmnah  BelBt  and  her 
childrao.'*    Bettuv.Beliu. 

CoimiSSIONBRS. 

**  Ex  parte  the  Commissionera 
ibr  executing  tn  Act  of  Par- 
liament of  the  1  &  2  Geo.  4., 
entitled  An  Act,*"  &c.  &c. 

Contingent  Account. 

^  The  contingent  account  of  the 
Plaintiff  CttroBne  BuUer.** 
Bmilerr.Buiktieli. 

**The  legatees*  contingent  ac- 
count."   Gyktm  T.  CodtL 

**  The  contingent  account  of  the 
Defendant  Sarah  Joiley  and 
her  children."  Gaselee  t. 
Bamet, 

"  The  legacy  account  of  Char' 
htie  Caxalei,  one  of  the  infiuit 
children  of  Olympia  Catalet^ 
on  her  attaining  twenty-one 
years  or  marriage.*'  Cazalet  v. 
Smah,  llBeavan^in. 

**  The  account  of  the  Plaintiff 
Amelia  Hmdtey,  contingent 
on  her  attaining  the  age  of 
twenty-one  years."  Handley 
Y.  Metcalfe^  9  Beawtn,  495. 

COPTHOLD. 

**  The  account  of  the  WHlmgdon 
paternal  copyhold  estates.** 
GiU  T.  Crorringe. 

**  The  proceeds  of  the  sale  of 
the  copyhold  and  leasehold 
estates.**    GUucott  t.  Bridget. 

Costs. 

"  The  account  of  costs.**  Thomp' 
90n  T.  Tnon^MOfi. 

**  Costs  of  suit,  to  date  of  Mas- 
ter's report."  Foster  t.  Foi* 
ter. 

"Subsequent  costs  of  suit." 
Fotter  T.  Fotter. 

P 


Creditor. 

••  The  creditor's  account." 

^  The  account  of  the  unsatis- 
fied creditors  of  Chrittopher 
Thompton.** 

^  The  account  of  the  creditors 
of  the  Honourable  Edward 
Bouverie,  named  in  the  first 
schedule  to  the  Master's  re- 
port, dated  the  2ard  day  of 
November  1833."  PhiU^  y. 
Baron  Dacre» 

''The  account  of  the  represent- 
ative of  Thomat  Treslove,  a 
deceased  creditor."  Georgeg 
Y.  Georges, 

Debts. 
"  The  account  of  the  testator*s 
legacies  and  debts."     Gist  t. 
Fowke. 

DiTlDEND. 

^  The  Plaintiff's  dividend  ac- 
count."    Gorev.  Gore» 

Estate. 
^  The  estate  account." 
**  The  settled  esute  account." 
"  The  account  of  Upper  Eatton 
estate."     Grace  v.  Baynton, 

Exception. 
**  The   account    of  money   to 
abide  the  event  of  the  excep- 
tion of  G&arfe^  2>at;tr."  Greert' 
woody.  Taylor. 

Ex  PARTE. 

^  Ex  parte  the  purchaser  or  pur- 
chasers of  the  George  Itm, 
Northampton.^ 

Freehold. 

^  The  account  of  money  arising 
from  the  sale  of  the  testator's 
freehold  estates."  Gatelee  v. 
Barnes, 

2  •'The 


1849. 


In  re 
Jervoisb 
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<<The  freehold  and  leasehold 
estates  of  the  testator  Tkomat 
TimbreU  the  elder,  derised  by 
him  to  the  Defendant  Thomat 
Timbrell,  and  charged  with 
the  payments  in  the  will  meti- 
tioned."  Spacknumr.  Tm- 
bnU. 

Freight. 

"Benjamin  Bond  and  Stephen 
PattuaU  bankrupts,  the  ac- 
count of  the  freight  and  earn- 
ings of  the  ship  Ptmcett  Char" 
loUe  of  Walet:' 


Ornbral  Account. 
"The  general  account."     Am* 
brose  y,  Thornton. 

Heir. 

''Ex  parte  The  London  Dock 
Company  and  the  heir-at-law 
or  devisee  of  Jamet  Gee,** 

^Income. 

**  The  income  of  the  personal 

estate  account." 
"  The  income  of  the  residuary 

estate  of  the  testator  Thonuu 

Pickfird.'* 
**  Income  of  Enfield  plantation." 

Indemnity. 
"  The  indemnity  fund." 
"  The  indemnity  accounts  of  the 
Defendants  Thomat  Sheppard 
and  Thomm  Ashmore.'* 

Infant. 
**  Alfred  William  Dalton,  an  in- 

fant,  his  legacy  account" 
**  The  accounts  of  the  Plaintiffs, 

the  infants."    Green  v.  Green, 

Interest. 
**  Interest  account."     GanUner 
V.  Gambler, 


•*  The  interest  account  of  the 
infant  Plaintiff  WUBmn  H. 
GreenaUr  GreenaU  t.  Wal- 
lace, 

**  The  mterest  and  diyidend  ac- 
count"   GoodaU  T.  Ba^. 

Joint  Eitatb. 

**  The  joint  estate  of  George  Fits 
John  and  Thomat  W,  JFtfz 
John:*   Gayler  v.  Fitz  Jokn, 

JOINTURB. 

"  The  Jointure  account  of  the 
Plaintiff  Launce  Glover.'' 
Glover  t.  ilfor^tn. 

Leasehold. 

"  The  account  of  money  arising 
from  the  sale  of  the  testator's 
leasehold  estates."  Gatelee 
T.  Bamet. 

Lboact. 

"  The  legatees'  account" 

*"  The  Brittol  legacy  account" 
Gitt  ▼.  Fowke. 

"  Aforyil^^Muofi's  legacy  •**  Grier» 
ton  T.  JitntHton* 

"  The  account  of  the  legacy  of 
6000/.  in  the  testator's  will 
mentioned.**  Gateleey,  Barnes, 

**  The  account  of  the  legacy 
given  to  John  Purkit  for  life." 

**  The  contingent  legacy  account 
of  Frances  Fitzherbert  Rich^ 
ardsV 

•*  The  specific  legacy  account  of 
the  infant  Plaintiff  WUUam  H. 
Greenali:*  GreenaU  y.  Wat- 
lace, 

"  The  legacy  account  of  the  De- 
fendants Sarah  Dor  and  WiU 
^am  Latty,  otherlrise  Dor, 
arising  from  the  apportion- 
ment of  William  Latlxf^  le- 
gacy."   Breathwr  V.  Dor, 

*' Funds 
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^  Funds  net  apart  by  the  exe- 
cutors to  answer  the  two  le- 
gacies of  11,000/.  and  1000/. 
by  the  will  and  codicil  of  the 
testator  bequeathed  in  trust 
for  his  natural  son  WUKam 
Snell  (bouncy,  his  wife  and 
children."  Chauncy  v.  WesU 
wood. 

*"  Hie  account  of  one  fourth 
part  of  the  legacy  of  three 
thousand  pounds  bequeathed 
by  the  testator  Thonuu  TVm- 
hr ell  to  Elka  Diana  ThnbrelL*' 
Spademan  y.  ThnbreU. 

Liri  iNf  BEB8T. 

**  The  life  interest  account." 
OUe$  T.  GUeg. 

**  The  account  of  the  life  in- 
terest of  the  Plaintiir  Smily 
Jadoy  nankin 

••  EMiker  Pj^s  life  estate." 

Lunatic. 
**  John  Garden  a  lunatic." 

Maihtbhancb. 

•*  Henry  Gridiey  an  infant  The 
maintenance  account." 

IfABBiAGB  Articles. 
«*  On  the  trusts  of  the  marriage 
articles  of  the  9th  day  of  JVcn 
tfcmber  1886." 

Mine. 

"  JSa  parte  Hawkim,  mine  ac- 
count**  Hawkms  y.  HmMni. 

MORTOAGB. 

•*  The  mortgage  account." 
**  The  account  of  the  Plaintiff 
John    Smith  and    his   mort- 
gagees."   Smith  V.  Smkh. 
•*  The  estates  comprised  in  the 


security  of  the  Pliuntiff  Kadah         1 849. 
Greenwood!*      Greenwood  y.      v^^-^W 
ChwrchiU.  In  re 

jBRyoiSE. 
New  Account. 

*  The  new  account." 

Next  of  Kin. 
"  The  account  of  the  next  of  kin 
of  the  tesUtor  John  Avom,** 
GrelSer  y.  Botton» 

Orphanage. 

'*  The  account  of  the  principal  of 
Joseph  Aldridge  the  younger*s 
original  orphanage  share  and 
accumulations  thereon  up  to 
his  decease."  Bruin  y.  Knott. 

Parish. 

*<  The  account  of  the  parish  of 

Tooting^  in  the  county  of  5ur- 

r^y."    GreUwr  y.  Botton. 
**  The  parish  of  Langhame^  the 

organ  account" 
"  The  account  of  the  yicar  and 

churchwardens  of  the  parish 

of  Wormingfird^  and  of  the 

archdeacon  of  Cokhciter.** 

Partnership. 

"  The  partnership  of  Owen  and 
Blatherwick:'  Gmntr.  Blather- 
wick. 

Personal  Estate. 

^  The  testator's  personal  estate 
account."     Day  y.  Croft. 

*<  The  settled  personal  estate  ac- 
count**    Grace  y.  Baynton. 

**  The  residuary  personal  estate 
account" 

**  The  account  of  the  outstand- 
ing personal  estate  of  the  tes- 
tator Thonuu  Timhretl  the 
elder."  Spacknmnr.TlmhreU. 
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Plaintiff. 

'  The  Plaintiirs  account.* 
torn  T.  Coitom. 


Coi. 


Poos. 

'  The  account  of  the  poor  of 

the  puiA  of  fVarmmgfonL'' 

Portion. 


the  real  estates  compriied  in 
the  marriage  settlement  of  the 
said  Defendant  Tkowu  Tm' 
hreii,  the  elder,  directed  to  be 
sold  to  answer  the  land  tu 
redemption  money  and  lega- 
cies."   Spackmanw.TmbrelL 


Rbcbitbe. 

'  The  account  of  the  portions  of     **  The     recdrer's      accoont" 
the  jounger  children  of  Tko^         Grace  t.  Bt^nitm. 
mat  Gibbami  deceased."    GA^     "The  account  of  the  receifcr'i 
bonsr.GMoiu.  balances."    Grecu  r.  Green. 


PRINCIPAL. 

•*  The  principal  account.* 

••  Principal  monies."  Gambierr. 

GmMer, 
^  The  prindpal  of  the  residuary 

estate  of  the  testator  Thomat 

PURCHASBE. 

*  Ex  parte  the  purchaser  or  pufw 
chasers  of  the  George  Inn^ 
yorikampton:' 

"  ExparU  the  purchaser  of  the 
estates  of  the  bte  WURam 
Bridt^et  Goodrich,  Esq.,  the 
reserve  account." 

Rbal  Estatb. 

"  The  testator's  real  estate  ac- 
count."   Day  V.  Croft, 

**  The  account  of  the  sales  of 
the  specifically  devised  real 
estates."  Spademan  v.  7^- 
IrelL 

**  The  account  of  the  specifically 
devised  real  estates  of  the 
testator  Thomat  Timhrell,  ex- 
cept the  real  estates  devised 
to  the  Defendant  IVUmat 
TimbreUr  Spackmanr.  Tim^ 
breUr 

''The  account  of  the  sales  of 


Rbnts. 

**  Account  of  rents  and  profits." 

''Rents  and  profita  of  the  de- 
scended estates." 

"An  account  of  monies  re- 
ceived in  respect  of  the  reon 
of  the  estates  devised  to  the 
Plaintiff  JoAa  SjOaag.' 

"The  account  of  reots  and 
profiu  of  the  testator's  free- 
hold and  leasehold  estates." 
Gatdee  v.  Barmet. 

Rbsidub. 

"  The  residuary  estate  aceoQOt" 
GUetr.GUet. 

"  The  residuary  personal  estste 
of  the  testator  Jokm  Bowk."* 
Greenwood  v.  Swam. 

*'  The  consolidated  residaarj 
estates  of  the  testator  and  in- 
testate." 

**  The  infiuit  residuary  legatee*! 
account."    Cotton  v.  Cotton. 

"The  residuary  real  estate  of 
the  said  testator  devised  m 
trust  for  sale."  Spademan  v. 
TrnbreU. 

SCHBDULB. 

**  The  account  of  the  first  sche- 
dule in  an  act  1  &  2  Geo.  4. 
c3a 
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e.30.  JSr/>ar<r  the  purchaser 
or  purchasers  of  the  settled  es- 
tates of  fViOmm  Omuhy  Gore 
aod  Mary  Jane  bis  wife." 
"The  account  of  the  second 
schedule  in  an  act  1  &  8  Geo. 
4.C.30.'* 

Sbparatb  Account, 

^The  Plaintiirs  separate  ac* 
counts."    Dyket  t.  C!oux. 

Sbparatb  Estate. 

"  The  separate  estate  of  Thomai 
WeU$  Flix  Joknr  Gayler  t. 
FUxJokn. 

*'Tbe  separate  estates  of  the 
Defendant  Tkomat  Timbrell^ 
comprised  in  the  term  created 
by  the  indenture  of  the  9th 
dayof  JaiiiMi7yl82d.'*  Spack- 
man  r.  TimbreiL 

Sbttlbmbnt. 

*  The  settlement  account.** 
Goodall  T.  Bayley. 

*Tbe  marriage  settlement  ac- 
count of  Frederica  Emma 
Laura  Robmton** 

**  The  account  o^E&tabeth  BaiU 
Bamadge  and  her  children, 
under  the  said  marriage  settle- 


**  The  account  of  the  funds  sub- 
ject to  the  trusts  of  the  set- 
tlement of  the  17tb  day  of 
December  1882." 

Slayb  Compensation. 
*  The  slaTe  compensation  ac« 
count." 

Stock. 
**  The  stock  account." 


Surplus. 
**  The  surplus   rent  account." 

Grace  v.  Baynton, 
**  The  account  of  the  surplus 

produce  of  the  moiety  of  the 

CkilcoU  estate." 

Suspense. 
**  The  suspense  account." 

Timber. 

••  The  timber  account.*'  Chraoe 
y.Bt^nton. 

Trade. 
'*  The  trade  account.*'    Day  r. 
Croft. 

Trust. 

**  fVUHam  AlhintotCn  trust  ac- 
count."   Garland  v.  EIUm. 

"  The  trust  account  of  the  set- 
tled property  of  the  Phuntiff 
Launce  Glover/*  Glover  r, 
Martin, 

^  The  account  of  estates  com- 
prised in  the  trust  deed  of 
1816."  ComewaU  t.  Come* 
walL 

^  The  account  of  the  Defendant 
Arthur  RobhuonChauvel,  clerk, 
the  sunriring  trustee  under 
the  indenture  of  settlement 
of  the  dOth  day  of  Augwi 
1881,  made  on  the  marriage 
of  the  Plaintiff  Anna  Maria 
Dixon  with  her  first  husband 
Samuel  Sknptou.** 

Vicar. 

^  Eg  parte  the  ricar  of  Greets 
flpicl  in  the  county  of  Kent** 


1849. 

In  re 
Jertoisb. 
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Where  the 
allowmoeor 
cxcepCioiM  fop 


JODDBELL  «L  JODDBELL. 


11  coofinDcd 
by  the  Court, 
upooapped 
rrom  toe 
Hester,  m 
spedel  order ' 
to  espmige  If 


OASSAGES  mthebm  weie^iipM  eimpdoM^fi^ 
'''  to  be  scandaloiifl  and  impertmeiit  bj  the  Master. 
The  Phdntiff  haTii^  exeepied  to  the  Maeter^s  report, 
the  matter  oomphdned  of  oooM  not  be  e^qNinged  mider 
the  4l8t  Order  of  8th  May,  1845.  (a) 

The  Court  npoo  appeal  held^  that  the  bill  was  acan- 
daloos  and  impertiiient. 

Mr.  Fredinff  now  moTed  fiir  an  order  to  e^Hinge^ 
saying  that  this  was  a  easui  mmssms  in  the  Oenenl 
Orders. 

The  Master  of  the  Boll& 

I  do  not  think  the  General  Order  applies  to  this  case. 
Take  the  order. 


The  order  thus  made  did  not  provide  for  the  oost^ 
and,  on  the  14th  of  December,  Mr.  Freelmg  ^^died  ex 
parte  for  an  order  for  the  tazadon  and  payment  of  the 
costs.  He  said  that  the  Secretary  declined  giving  an 
order  of  coarse,  and  that  the  Taxing  Master  would  not 
tax  them  without  an  order,  though  the  Master  had 
originally  certified  by  whom  the  costs  were  to  be  paid. 

The  Masteb  of  the  Bolls.  You  had  better  give 
notice  of  motion. 

Dec.  19.         The  order  was  made,   no  one  appearing  for  the 
Plaintifi: 

(e)  Ordmei  Can.  30a 

NoTB.  —  See  Wy,  Pr.  Reg.  383. ;  HmdeU  Pr.  256. ;  and  Muic^H 
T.  Halhed,  4  Bro.  C.  C.  222. 
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The  ATTORNEY-GENERAL  v.  The  Corporation  Navaiiber  14. 
of  LONDON. 


npHE  Defendants  to  this  information  put  in  an  answer 
-■-  and  demurrer,  and  the  demurrer  was  overruled, 
first  at  the  Rolls  (a),  and  afterwards  by  the  House  of 
Lords,  (ft)  On  the  latter  occasion,  the  House  gave  the 
Defendants  six  weeks  further  time  to  answer. 

The  Defendants  filed  their  answer  on  the  3rd  of  July 
1848,  and  the  Attorney-General,  conceiving  it  to  be 
insufficient,  took  exceptions  thereto,  but  the  Record  and 
Writ  Clerk  declined  filing  them,  on  the  ground  that 
there  existed  no  exceptions  to  the  former  answer. 


(tf )  8  Betw.  270. 

Vol.  XIL 


Q 


Mr. 
{h)  \  Hokte  o/Ldi,  Ci«  4i0. 


Defendants 
filed  a  de- 
murrer and 
answer,  and 
the  demurrer 
being  over- 
ruled, they 
obtained  time 
to  answer. 
They  filed  a 
further  an- 
swer ;  on 
special  appli- 
cation, leave 
was  given  to 
the  Plaintiff 
to  file  excep- 
tions thereto, 
although  he 
had  not  filed 
any  to  the 
original  an- 
Hwer. 
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Mr.  Turner  and  Mr.  Maule  now  moved  for  liberty 
to  file  exceptions  to  the  further  answer. 

Mr.  Bethell  and  Mr.  Randell,  contra.  In  Cotes  v. 
Turner  (a),  it  was  held  "  per  Curiam^  where  a  plea  or 
demurrer  is  overruled  upon  hearing,  and  the  Defendant 
answers  also  (even  by  only  denying  combination),  the 
Defendant  is  not  obliged  to  put  in  a  farther  answer, 
until  the  Plaintiff  has  put  in  exceptions  for  that  pur- 
pose; but  if  the  demurrer  is  to  the  whole  bill,  and 
overruled,  the  Defendant  must  answer  according  to  the 
rules  of  the  Court,  without  exceptions  put  in  by  the 
Plaintiff." 

2.  The  Attorney-General  ought  not  now  to  be  in  a 
better  position  than  he  would  have  been  if  he  had 
taken  exceptions.  In  that  case,  the  16th  Order  of  May 
1845,  Art.  29.  (A)  directs,  that:  "After  the  filing 
of  exceptions  to  a  Defendant's  answer  for  insufiidency, 
and  any  further  answer  put  in,  the  Plwitiff  has  four- 
teen days  from  the  filing  of  such  further  answer  within 
which  he  may  refer  the  answer  back  to  the  Master  on 
the  old  exceptions.  The  answer,  if  not  referred  back 
on  the  old  exceptions  within  fourteen  days  after  such 
further  answer  put  in,  is,  on  the  expiration  of  such 
fourteen  days,  to  be  deemed  sufficient" 

This  answer  ought,  therefore,  to  be  deemed  suffident, 
and  this  application  to  the  discretion  and  indulgence  of 
the  Court  ought  not  to  be  granted. 

Mr.  Tur^ier  was  not  called  upon  to  reply. 

The  Master  qf  the  Bolls. 

It  is  said  to  be  the  rule,  that  where  there  is  a  de- 
murrer and  answer^  and  the  demurrer  is  overruled,  a 

Defendant 

(a)  Bunhurpt  l!g3«  (5)  Ord.  Can.  285. 
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Defendant  is  not  bound  to  answer^  unless  the  Plaintiff 
files  exceptions  to  the  answer.  For  the  purpose  of 
this  motion,  it  is  not  material,  to  say,  whether  such  is  or 
is  not  the  rule,  for  although,  in  this  case,  the  Informant 
did  not  exdept,  yet  the  Defendants  voluntarily  and 
deliberately  consented  to  put  in  an  answer  without  any 
exceptions  being  first  taken.  What  is  the  consequence  ? 
Why,  that  they  put  in  an  answer  which  was  subject  to 
all  the  rules  to  which  other  answers  are  subject,  and 
amongst  them,  to  exceptions  for  the  puipose  of  deter- 
mining whether  the  answer  is  sufficient  or  not. 
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I  have  been  referred  to  the  rule,  that  where  excep- 
tions are  filed,  and  the  answer  to  them  is  alleged  to  be 
insufficient,  the  exceptions  must  be  referred  back  within 
a  certun  time.  That  rule  does  not  apply  to  this  case, 
for  there  are  no  exceptions  to  refer  back.  The  Defend- 
ants have  voluntarily  answered,  and  now  insist,  in  sub- 
stance,  that  they  may  put  in  such  answer  as  they  please, 
whether  sufficient  or  not. 

I  grant  this  application  without  hesitation.  The  ques-^ 
tion  is  not  whether  I  am  to  give  the  Informant  an  in- 
dulgence, but  whether  I  am  to  deprive  him  of  the  right 
which  all  other  suitors  have,  of  compelling  Defendants 
to  put  in  a  full  answer. 


Q2 
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Augutt  13. 


TAYLOR  V.  TAYLOR. 


Property  was 
hold  by  A.  B,^ 
nnd  C,  in 
trust  for  D, 
for  life,  with 
remainder  to 
her  children. 
The  children 
aicd  a  bill 
nguiDBt  the 
trustees  for 
a  breach  of 


r^OL.  COWPER  by  hie  will  expressed  himself  as 

follows ;  —  "I  appoint  my  said    wife  Lydia  sole 

executrix  to  this  my  will,  and  bequeath  to  her  the  whole 

of  my  property,**  &c.  &c.     "  In  case  of  my  said  wife 

Lydia  Cowper  marrying  again,  I  direct  that  the  whole 

of  the  property  to  which  she  will  become  entitled  by 

this  will  be  settled  on  herself,  so  that  it  may  not  be 

touched,  principal  or  interest,  by  her  husband,  but  on 

bv  the  decree  ^^^  death,  to  her  children  by  her  first  husband." 
tlic  trustees 


He  died  in  1825,  leaving  his  wife  and  four  infant 
children.  His  widow  afterwards  proved  his  will,  and 
possessed  herself  of  his  estate. 


were  ordered 
to  replace  the 
fund.     C, 
afterwards, 
bt  inij  in  con- 
tempt for 

nnce  of  the  I^  1829,  Lydia  the  widow  mBTrled  Akxander  Taylor, 

decree,  filed  a  and  on  the  25th  of  February  1829,  a  settlement  was 
bill  against  •^ 

the  other         made  of  the  property. 
trustees,  and 

life,  alleging  1°  February  1838,  Jotin  Taylor,  together  with  WdlUi 

recei* ed^  ^^d  ^^^  Farkyn,  were  appointed  new  trustees  of  the  settle- 

Tctnined  the  ment  of  1829. 
produce  of 

of  trust,  and         I^  1846,  two  of  the  children  of  the  testator,  one  by 

^nakiThem  ^^®  ^^^^  ^'^®°^'  instituted  a  suit  of  Cowper  v.  Taylor 

ami  the  life  against  the  three  trustees,  and  Lydia  Taylor  and  her 

i^  mdemnif  ^^^^^^  husband,  charging  the  trustees  with  breaches  of 

C.   Held,  that  trust,  in  selling  out  and  misapplying  the  trust  funds, 

Ji'l^s  iiot^ii  ™^  seeking  to  make  them  responsible  for  the  same. 

the  nature  of  By 

a  hill  of  re- 
view, and  therefore  that  it  might  be  filed  without  the  leave  of  the  Court ;  and, 
Ktci>ndly,  that  C.*.s  contempt  and  non-performance  of  the  former  decree  did  not 
prevent  his  filing  the  second  bill. 


\ 
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By  the  decree  in  Cotoper  \.  Taylor^  dated  the  15th  1849. 
of  November  1848,  the  Court  declared  Tayl&r^  tVallis, 
and  Parkyn  bound  to  make  good  the  sum  of  26^274il« 
received  by  them,  and  not  applied  in  accordance  with  the 
trusts  declared  by  the  settlement  of  the  25th  oi February 
1829,  and  they  were  ordered  to  pay  that  sum  into  Court. 
They  were  also  ordered  to  transfer  into  Court  a  sum  of 
6,420^  3^  per  cents.,  and  the  dividends  were  ordered  to 
be  paid  to  the  Defendant  Lydia  Taylor  for  life ;  the 
three  trustees  were  also  to  transfer  and  deliver  to  Lydia 
Taylor  certain  Pennsylvania  stocks  and  Louisiana  bonds, 
and  it  was  declared,  that  Lydia  Taylor  was  entitled  to 
the  interest  and  dividends  thereon  for  life.  The  trustees 
were  ordered  to  pay  the  costs  of  suit. 

John  Taylor  went  abroad  and  stood  out  procetss  of 
contempt  for  the  nonperformance  of  the  decree. 

Being  still  abroad  and  in  contempt,  he,  in  Juit^  1849, 
filed  this  bill  of  Taylor  v.  Taylor  against  Lydia  Taylor ^ 
her  husband,  JVallis,  Parkyn  and  the  Plaintiffs  in  the 
suit  of  Cowper  v.  Taylor. 

The  bill  in  substance  alleged  that,  besides  the  pro- 
perty settled  on  the  second  marriage,  Lydia  Taylor  had 
fraudulently  concealed  and  retained  to  her  own  use 
other  portions  of  the  testator  s  estate  which  ought  to 
have  been  settled,  and  which  it  sought  to  recover. 

It  also  stated,  that  she  had  been  deeply  engaged  in 
speculation  with  WaUisy  her  solicitor,  and  that  they  had 
induced  the  Plaintiff  to  become  a  trustee  and  to  sell  out 
the  trust  funds,  in  order  that  they  might  obtain  the 
produce.  It  alleged,  that  Lydia  Taylor  and  Wallis  had 
received  and  appropriated  to  themselves  the  produce,  and 
that  they  had  afterwards  coUusively  caused  the  suit  of 

Q  3  Cowper 
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Camper  v.  Taylor  to  be  instituted,  nominally  in  die  name 
of  the  testator's  children,  in  order^to  charge  the  Plain- 
tiff with  the  loss.  It  further  alleged,  that  it  had  been 
coUusiyely  arranged  between  them,  that  the  decree  should 
not  be  enforced  against  any  other  person  than  tiie  pre- 
sent Plaintiff.  The  bill  insisted,  that  the  life  interest  of 
Lydia  Taylor  in  tiie  trust  funds  was  liable  to  make  good 
the  trust  monies  received  by  her,  and  that  the  Defend- 
ants ought  to  be  decreed  to  indemnify  the  Plaintiff  agsunst 
ail  liability  and  costs  incurred  by  him  in  Cowper  v. 
Taylor. 


The  bill  prayed  an  account  of  the  testator's  estate, 
and  for  the  transfer  to  the  trustees  of  the  part  which 
had  not  been  already  transferred,  and  thatZyefia's  interest 
might  be  applied  in  making  good  what  she  had  receiyed 
and  applied  to  her  own  use.  It  prayed  also  an  account 
of  the  dealings  of  Lydia  Taylor,  fVallis  and  Parkyn 
with  the  trust  funds,  and  that  Wdllis  and  Farkyn 
might  pay  what  might  be  found  due  from  them,  and 
that  *'  the  said  Defendants,  or  such  of  them  as  to  this 
Court  shall  seem  just,  might  be  decreed  to  indemnify 
the  Plaintiff  against "  the  loss  &c  incurred  in  the  suit 
of  Cotcper  v.  Taylor, 

A  motion  was  now  made  on  behalf  of  the  Defendants, 
Charlotte  Cowper  and  Alexander  Cowper,  who  were  the 
Plaintiffs  in  the  cause  of  Cowper  v.  Taylor,  to  stay  2II 
proceedings  in  the  present  cause,  until  the  Plaintiff 
John  Taylor  had  complied  with  the  order  and  decree  in 
Cowper  V.  Taylor  and  cleared  his  contempt,  or  that  the 
bill  might  be  taken  off  the  file  with  costs. 

Mr.  RoupeU  and  Mr.  Kinglake  in  support  of  the 
motion. 


1.  This 
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1.  This  is  a  supplemental  bill  in  the  nature  of  a  bill  1849. 
of  review,  and  it  seeks  to  vary  that  which  was  done  in 
the  fonner  suit.  It  ought  not,  therefore,  to  have  been 
filed  without  tiie  leave  of  the  Court ;  and  the  proper 
fi{yplication  in  such  a  case  is,  to  ask  that  the  bill  may  be 
taken  off  the  file ;  Hodsm  v.  Ball  (a),  Dams  v.  Bluck.  (b) 
The  relief  now  asked  is  inconsistent  with  the  fonner 
decree,  as  is  evident,  if  you  conader  the  effect  of  making 
a  decree  in  tiie  terms  of  the  prayer  of  the  present  bill. 
Such  a  decree  would  direct  an  account  of  the  dealings 
witii  tiie  trust  funds,  and  take  away  from  Lydia  Taylor 
that  life  estate,  to  which,  under  the  terms  of  the  former 
decree,  she  is  expressly  declared  to  be  entitled.  If  the 
new  facts  now  stated  had  been  introduced  into  the 
present  Plaintiff's  answer  to  the  former  bill,  they  would 
have  been  adjudicated  on,  or  an  enquiry  would  have 
been  directed.  The  points  now  raised  must,  therefore, 
be  deemed  to  have  been  decided  and  disposed  of. 

2.  The  present  Plaintiff  is  abroad,  and  in  contempt. 
The  Court  will  not  permit  him  to  escape  the  perform- 
ance of  the  former  decree,  and,  at  the  same  time, 
take  expensive  proceedings  agwist  the  parties  who 
have  obtained  it,  and  are  in  possession  of  the  judgment 
of  the  Court.  The  present  suit  ought  to  be  stayed 
until  the  Plaintiff  has  performed  the  former  decree,  and 
cleared  his  contempt.  The  Court  will  not  allow  a  party 
to  take  a  second  proceeding  until  the  costs  of  the  first 
have  been  paid;  Pickett  \.  Loggon{c\  Holbrooke  v. 
Cracroft(d)i  Altree  v.  Hordem.  (e)  A  mortgagor  De- 
fendant cannot,  while  in  contempt,  obtain  a  reference 
under  the  statute;   Hewitt  v.  McCartney {g)\  and  a 

party 

(a)  11  ^rnont.  456.,    and  1      (d)  5  Vet.  10%,  n. 
PkilGpt,  177.  Ce)  5  Beavan,  623. 

(b)  6  Beavan,  393.  (g)  13  Ves.  560. 
^)  5  Fes.  702. 
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party  wIU  not  be  allowed  to  file  a  bill  of  review  until 
he  has  performed  the  former  decree;  Partridge  y. 
Usbome.  (a)  Such  a  proceeding  is  contrary  to  the  3nl 
of  Lord  Bacan*a  Orders  (b),  which  provides  that  "  no 
bill  of  review  shall  be  admitted,  or  any  other  new  IhU 
to  change  matter  decreed,  except  the  decree  be  first 
obeyed  and  performed." 


Mr.  G.  Turner  and  Mr.  Freelinff,  contra. .  This  at- 
tempt to  stay  the  suit  is  a  coUuuve  proceeding  taken  to 
shield  parties  who  have  the  trust  property  in  their  pos- 
session. This  is  neither  a  bill  of  review,  nor  in  the 
nature  of  a  bill  of  review,  but  a  new  and  original  bill, 
for  it  proceeds  on  tiie  foundation  of  the  former  decree, 
and  in  no  way  seeks  to  relieve  the  Plaintiff  from  any 
liability  thereunder,  or  to  alter  any  matter  adjudicated 
upon  in  the  former  suit.  Assuming  that  John  Taylor 
was  liable  for  the  breaches  of  trust  complained  of,  this 
bill  states,  that  those  very  monies  for  which  the  Plain- 
tiff is  responsible  are  now  in  the  hands  of  Lydia 
Taylor  and  of  his  co-trustees ;  and  that,  as  between  the 
Plaintiff  and  those  parties,  they,  and  not  the  Plaintiff, 
ought  to  replace  such  trust  funds.  So  far  firom  seek- 
ing to  take  from  the  Plaintiffs  in  the  other  suit  any 
benefit  of  their  decree,  the  present  suit  seeks  to  recover 
other  funds  and  to  increase  the  security  for  the  trust 
monies,  by  making  liable  the  interest  of  the  tenant  for 
life ;  and  trustees  cannot,  even  by  contract,  waive  their 
right  of  resorting  to  the  life  interest,  for  the  purpose  of 
replacing  trust  funds  in  the  possession  of  the  tenant  for 
life.  Fuller  v.  Knight,  (c).  The  present  point  has  neither 
been  raised  by  the  pleadings,  nor  dealt  with  by  the 
decree  in  the  former  suit.     The  proper  test  for  trying 

whether 


(fl)  bRuts.  195. 

\b)  1  Sanders'  Ord.  109. 


(c)  6  Beavan,  205. 
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Taylor 


vrhether  a  bill  is  in  the  nature  of  a  bill  of  review  was       1849. 
laid  down  by  Lord  Cottenham  in  Bainbrigge  v.  Bad' 
deley{ii)  and  Toulmin  v.  Copland (b),  and  is  this: —       ^'v7 
could  the  former  proceedings  be  pleaded  in  bar?   Here     f^^i^R* 
it  is  dear  they  could  not.     This  case  resembles  Berraw 
V.  Morris  {c),  where  such  an  objection  £uled. 

2dly.  They  argued  that  the  contempt  and  the  non- 
performance of  the  decree  was  no  bar  to  this  suit,  for  a 
contempt  was  only  available  as  an  objection  in  the  same 
suit ;  Clark  v.  Dew  (d) ;  and  as  to  the  non*performanoe 
of  the  decree,  that  this  suit  was  one  of  the  means  which 
would  enable  the  Plaintiff  to  comply  with  the  exigency 
of  the  former  decree.  That  to  allow  this  objection 
would  be  to  say,  that  the  tenant  for  life  and  the  other 
trustees  were  to  retain  in  their  hands  the  trust  funds 
until  the  Phiintiff  could  find  the  means  of  paying  the 
amount. 

That  the  cases  of  Pickett  v.  Loggon  (e)^  Holbrooke  v. 
Craeroft{g)y  and  AUree  v.  Hordern(h)  did  not  apply, 
for  there  a  Plaintiff  had  commenced  a  second  proceed- 
ing  for  the  same  object,  before  he  bad  paid  the  costs  of 
the  first  which  had  failed. 

Mr.  Eoupett  in  reply. 

The  Master  of  the  Bolls. 

I  conceive  the  facts  to  be  shortly  these.  Trust  funds 
derived  from  the  estate  of  a  gentleman  named  William 
Cowper  were  vested  in  three  persons  —  Taylor,  JFaUie, 

and 

(a)  2  PhURpi,  705.  {e)  5  Vcsetf,  702. 

(b)  2  Plains,  711.  fe)  5  Veteif,  706.  n. 

(c)  10  Beaoam^  437.  (A)  5  Beav.  623. 

(d)  1  RtiM9. 4  Mtfl.  103. 
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and  Parkyn.  Those  funds  were  misapplied,  and  a  bill 
was  filed  by  two  of  the  cestuis  que  trusty  praying  rdief 
in  respect  of  that  breach  of  trust,  and  praying  that  the 
money  should  be  brought  into  Court 

The  trustees,  together  with  Lydia  Tayhr,  who  was 
entitled  to  the  income  of  the  trust  fund  for  life,  and 
other  persons,  were  made  Defendants  to  that  suit 

Mr.  Taylor  having  put  in  his  answer,  an  order  was 
made  against  the  trustees  to  bring  into  Court  a  sum 
of  18,0002i  in  their  hands.  Mr.  Tayhr^Q  answer  was 
excepted  to,  but  he  did  not  answer  the  exceptions. 
He  was  put  in  contempt,  and  a  decree  made  as  against 
him  pro  confesso ;  and  it  was  deckred,  that  the  three 
trustees  were  liable  to  make  good  the  trust  money. 
Upon  that  declaration,  they  were  charged  not  merely 
with  the  sum  of  18,000/.  which  had  been  ordered  to  be 
brought  into  Court,  but  with  a  further  sum  amounting 
in  the  whole  to  26,0002.  The  decree  having  declared 
the  trustees  Uable  to  make  good  those  sums,  and  ordered 
them  to  make  them  good,  went  on  further  to  order, 
that  when  those  sums  had  been  paid  into  Court,  the 
income  should  be  paid  to  Lydia  TayloTy  the  tenant 
for  life.  That  being  the  nature  of  the  bill  and  of  the 
decree,  the  present  bill  is  filed  by  Mr-  John  Taylor^ 
one  of  the  trustees  ordered  to  pay  these  large  sums  of 
money.  It  states  a  vast  variety  of  matters,  but  does 
not  seek  to  discharge  him  from  his  liability,  or  in  any 
way  to  get  rid  of  the  declaration  of  the  Court,  that 
he,  as  one  of  the  trustees,  is  liable  to  make  good  the  trust 
monies ;  nor  does  it  seek  to  get  rid  of  the  order  which 
enforces  payment  What  he  says  is  this:  —  '^ since 
this  decree  was  pronounced  I  have  discovered  facts,  not 
such  as  can  relieve  me  from  my  responsibility  or  take 
me  out  of  the  operation  of  that  decree,  but  facts  which 

shew, 
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A&w,  that  other  penons  have  had  the  benefit  of  the  1849. 
breach  of  trust,  which  I,  among  others,  have  com- 
mitted ;  and  the  relief  I  ask  is,  that  they  who  have  had 
the  benefit  of  the  breach  of  trost  may  indemnify  me 
against  the  consequences  of  the  decree  to  which  I  am 
subject."  The  decree  remains,  notwithstanding  he  is 
abroad,  in  fall  force  for  the  benefit  of  the  PhdntdflBs. 
This  bill  neither  seeks  to  get  rid  of  the  dedaration,  nor 
of  his  liability  to  perform  the  decree,  nor  of  the  process 
of  contempt  issued  against  him  for  the  non-performance 
of  it ;  but  by  it  Taylor  says,  **  though  I  am  bound  to 
perform  this  decree,  there  are  other  persons  who  have 
had  the  benefit  of  the  breach  of  trust  which  I  have 
committed,  and  who  have  moreover  received  other 
monies  to  a  very  considerable  amount  belonging  to  the 
trust  fund,  to  the  proper  application  of  which  I  am 
bound  to  see." 

If  I  understand  it  rightly,  this  bill  has  two  objects : 
first,  to  compel  those  persons  who  have  received  parts 
of  the  trust  funds,  which  are  not  in  question  in  the  first 
cause,  to  account  for  them ;  and,  in  the  second  place, 
without  disturbing  the  decree,  to  make  those  who  have 
had  the  benefit  of  the  breach  of  trust  which  has  been 
committed,  and  have  kept  possession  of  the  money, 
account  for  it,  and  in  that  way  indemnify  Taylor. 

I  really  cannot  see  why  that  relief  might  not  be 
sought  here  notwithstanding  the  decree.  It  would 
liave  been  a  very  different  thing  if  he  had  said,  '<  I  am 
entitled  to  be  indemnified,  pay  the  money  to  me."  The 
thing  is  not  now  in  that  state  to  enable  it  to  be  done ; 
but  supposing  he  were  to  recover  that  which  he  seeks 
by  this  suit,  could  anybody  doubt  that  the  funds  would 
be  properly  applied  under  the  decree  made  in  the 
first  cause,  on  a  proper  application  in  that  suit?    It 

alters 
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alters  the  [case  of  Lydia  Taylor  no  doubt,  because, 
under  that  decree,  she  is  entitled  for  her  life ;  but  the 
second  bill  insists,  that  she  has  so  conducted  herself 
that,  notwithstanding  the  declaration  of  her  right  under 
the  first  decree,  which  is  not  sought  to  be  disturbed, 
she  is  bound,  out  of  that  to  which  she  has  a  right,  in 
the  first  instance,  to  indemnify  the  Plaintifi*.  No  doubt 
it  would  be  an  important  thing  if  it  sought  to  stay  the 
execution  of  the  decree ;  but  I  cannot  understand,  that 
this  bill  seeks  to  alter  at  all  the  rights  of  the  parties 
as  declared  by  the  decree,  or  the  liability  to  pay  those 
sums  of  money  which  the  decree  orders. 


I  am  therefore  of  opinion,  upon  this  view  of  the  case, 
that  the  Plaintiff  is  not  precluded  from  filing  this  bill 
without  the  leave  of  the  Court,  and  consequently  I 
must  refuse  the  motion. 

As  to  the  point,  that  he  ought  first  to  perform  the 
decree,  I  do  not  think,  looking  at  all  these  things,  that  I 
am  entitled  to  say  that  he  is  bound  to  do  so.  It  is 
not  because  he  cannot  perform  the  decree:  —  it  is  not 
because  he  is  out  of  the  jurisdiction,  and  therefore  the 
decree  cannot  be  enforced  against  him,  that  he  is  to  be 
precluded  enforcing  his  rights  against  others.  He  says, 
*^  1  do  not  seek  at  all  to  affect  the  rights  of  the  Plaintiffs 
in  the  first  cause,  —  I  am  aiding  them :  if  I  am  unable 
to  pay,  I  am  finding  persons  who  are  bound  to  in- 
demnify me,  and  who  are  liable  and  capable  to  pay,  and 
will  enable  me  to  pay  for  the  benefit  of  the  Plaintiffs ; 
moreover,  I  am  seeking  to  get  for  these  Plaintiffs  other 
funds  which  belong  to  the  trust,  and  I  ought  not  to  be 
precluded  from  doing  so."  I  cannot  say  I  think  the 
Plsuntiff  is  bound  to  perform  the  decree  otherwise  than 
any  other  suitor  is  bound  to  perform  any  order  of  the 
Court ;  and  I  am  of  opinion  that  he  ought  not  to  be 

prevented 
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prevented  from  institutmg  a  suit  of  this  kind  until  he        1849. 
has  performed  the  decree.    On  the  whole,  therefore,  I 
think  that  this  motion  cannot  be  granted.    I  must  re* 
fuse  it  with  costs,  which  may  be  set  off. 


Affirmed  by  Lord  CoUenham,  4th  Dec.  1849.  iXHaU^  TweUt, 
437.  i\M.iChr.  397. 


STURGE  r.  STURGE.  i*%29.30. 

June  1. 

nnHIS  case  was  argued  by,  '^''^'  ^ 

t  €=»  ,f  Conveyance 

by  the  Plain- 
Mr.  Turner  and  Mr.  Cairns,  for  the  Plaintiff.  ^'^'  ■"  ^^J?**' 

ton,  to  the 

Defendants 
Mr,  Bethell  and  Mr.  Follett,  for  Daniel  Sttirge  and  hw  brothers,  of 

Tcbias  Walker  Sturffe,  and  the  executors  of  Samuel  an  estate,  for* 

Sturge.  «"  inadequate 

*'  consideration, 

set  aside,  on 
Mr.  Dt  Gex,  fcnr  Earl  De  Grey,  a  purchaser.  the  ground  of 

^       ^  thePUintiff's 

ienorance  of 
Mr.  RoupeU  and  Mr.  Smythe,  for  Thamae  Bucldand.     his  rights,  and 

of  the  absence 

Mr.  Amyaty  for  Joseph  Mill  free  disclosure 

of  all  the 

Mr.  Lloyd  and  Mr.  Stintan,  for  another  purchaser.       known'byThe 

Defendants, 

Mr.  Turner,  in  reply.  Plaintiff  Wng 

StocKley  under  pecu- 

niary  pressure 

and  without  proper  legal  advice. 

An  estate  was  devised  to  E,  S.  in  tail.    By  her  marriage  settlement  she  retained 

a  power  of  appointing  the  fee,  and  by  her  will  she  appointed  it  to  her  children, 

excluding  the  eldest,  otherwise  provided  for.    No  fine  or  recovery  was  levied  after 

her  death.    After  her  death,  the  eldest  and  the  four  younger  sons  asreed  to  divide 

the  estate,  and  the  eldest  agreed  to  sell  his  share  to  the  latter,  and  he  accordingly 

conveyed  all  bis  interest.    The  conveyance  was  set  aside  on  the  grounds  above 

mentioned. 
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SiocUey  y.  Sioehky{a\  Harvey  v.  Cooht{fi),  Jhm- 
nage  v.  White  (c),  Bridymum  t.  Greem  (d),  Demi  v.  Bett- 
nett{e\  Chrdan-w.  Gerdon{g)y  Broderidtf.  Broderick{k) 
were  dtecL 


7^  Master  of  the  Bolls  reserved  jadgment. 


yo9.5.  The  Mabtkr  of  the  BoUjS^ 

This  bill  18  filed  by  WilHam  Sturge,  for  the  pmpoee 
of  setting  aside  a  deed  dated  the  15th  day  of  October 
1841,  which,  he  says,  he  was  induced  to  execute  by 
misrepresentation  and  fraud,  without  connderation,  and 
whilst  he  was  ignorant  of  his  right  to  the  property 
which  the  deed  purported  to  convey. 

On  the  10th  of  July  1769,  the  property  in  question, 
called  the  ChUworth  estate,  was  devised  by  the  will 
of  miUam  Mill  (the  Plaintiff's  grandfather),  to  his 
daughter  Elizabeth  MiU^  and  unto  her  issue  lawfully  to 
be  b^otten,  and  to  the  heirs  of  such  issue  for  ever ;  but 
in  case  his  said  daughter  should  die  without  issue  law- 
fully begotten,  he  further  devised  as  in  his  will  stated. 

The  testator  died  soon  after  the  date  of  his  will,  leav- 
ing his  daughter  Elizabeth  surviving  him. 

That  this  will  gave  an  estate  tail  to  Elizabeth  MiO 
was  not  disputed  iu  the  argument  of  thb  case. 


(a)  1  Vei.  4-  B.  23. 

(b)  4JRt»#.  34. 

(c)  1  Swan.  137. 

(<0  2  Vet.  sen.  627.  WUmolU 
Judgment  tf  58. 


In 

(e)  7 Sim.  539. md^Ifyi.  ^ 
Cr.  269. 

(g)  3Swan.iO0. 
(A)  1  P.  W.  240. 
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In  September  1785,  EUzabetk  Mill  being  about  to 
many  Toby  WdUur  Sturge,  the  Plaintiff's  father,  an 
indenture  of  settlement,  dated  the  14th  day  of  SSep- 
tember  1785,  was  executed  by  and  between  Elizabeth 
Mm  of  the  first  part,  Toby  Walker  Sturge  of  the 
aeoond  part,  and  John  Player  and  James  Hooper  of  the 
third  part,  and  thereby  it  was  purported,  that  Elizabeth 
Mm  conveyed  the  estate  in  question  (which  is  in  the 
settlement  described  as  the  estate  devised  by  fFilUam 
MiU  to  her  and  her  issue,  and  the  heirs  of  such  issue  for 
ever)  to  hold  to  the  trustees  on  the  trusts  therein  men- 
tioned, which,  after  the  solemnization  of  the  marriage, 
were,  for  the  husband  for  life,  with  reminder  to  the 
wife  for  Ufe,  with  remainder  to  such  uses  as  she  should 
by  deed  or  will  appoint.  No  fine  or  recovery  was 
levied  or  suffered,  but  the  marriage  took  eflfect,  and 
there  was  issue  surviving  at  the  date  of  the  will  of 
Elizabeth  Sturge,  five  sons  and  one  daughter ;  the  sons 
were  1.  fFUUam,  thePlaintiff — 2.  the  Defendant Z>antW; 
3.  the  Defendant  Tobias  Walker  Sturge ;  4.  Samuel 
Sturge,  who  was  living  in  October,  1841,  but  is  since 
deceased ;  and  5.  John  Mill  Sturge,  who  died  in  Decern^ 
ber  1824,  in  the  lifetime  of  his  mother :  and  the  daughter 
was  Hester  Sturge  (afterwards  Sargeant),  who  died  in 
September  1836,  in  the  lifetime  of  her  father. 

Elizabeth  Sturge,  by  her  will,  dated  the  12ih  of  Fe- 
bruary 1821,  after  reciting  the  settlement  of  the  14th 
of  September  1785,  gave  and  devised  unto  such  of  her 
four  younger  sons,  Samuel,  Daniel,  Tobias  Walker,  and 
John  MiU,  as  should  be  living  at  the  time  of  her  death 
(other  than  and  except  such  of  her  said  sons  as,  by  the 
death  of  the  Plaintiff  and  all  his  issue,  if  he  should  have 
any,  might  become  the  eldest  son  and  heir  for  the  time 
being  of  herself  and  her  husband),  their  heirs,  execu- 
tors, administrators,  and  assigns,  from  and  immediately 

after 
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after  the  death  of  her  husband,  the  several  hinds  com- 
prised in  the  settlement,  together  with  certun  lease- 
holds, to  hold  the  same  to  her  said  sons  as  tenants  in 
common,  and  to  the  heirs,  executors,  administrators, 
and  assigns,  subject  to  the  life  estate  of  her  husband, 
and  charged  with  one  full  fifth  part  of  the  value  there- 
of,  to  be  invested  for  the  benefit  of  her  daughter  Hester 
and  her  children.  And  she  declared,  that  the  Plaintiff 
was  excluded  from  any  benefit  of  her  said  devise,  be- 
cause he  was  otherwise  well  provided  for. 


The  testatrix  died  on  the  25th  of  August  1825,  with- 
out having  altered  her  will,  leaving  Toby  Walker 
Sturge^  her  husband,  surviving. 

It  is  said,  that  in  the  year  1827,  Toby  Walker  Sturge 
being  entitled  in  tail  to  an  estate  called  Sodbury,  levied 
a  fine  and  executed  a  settlement,  whereby  that  estate 
was  limited  to  himself  for  life,  remainder  to  the  Plain- 
tiff, his  eldest  son,  in  fee.  And  that  in  the  years  1829 
and  1830,  the  Plaintiff  borrowed  different  sums  of 
money,  to  the  amount  in  the  whole  of  3500L,  on  the 
security  of  his  interest  in  that  estate. 

It  is  further  said,  that  in  1833,  the  Plaintiff  fFtl- 
liam  having  failed  in  his  business,  became  so  reduced 
in  his  circumstances,  that  he  returned  to  his  father's 
house,  and  lived  there  in  dependence  on  and  supported 
by  him. 


On  the  25th  day  of  March  \%AA,  the  father  died, 
having  first  made  a  will,  whereby  he  gave  all  his  real 
and  personal  estate  to  his  sons  Samuel,  Daniel,  and 
Tobias  Walker,  except  that  he  gave  to  the  Plaintiff  a 
legacy  of  50/.  only,  stating  as  a  reason  that  William 
was  otherwise  well  provided  for,  and  he  appointed 

Samuel, 
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Samuel,  Daniel,  and  Tobias  Walker  executors  of  his        1849. 
will. 

The  father  was  eighty-five  years  of  age  when  he 
died ;  and  the  bill  alleges  that  the  Plaintiff,  by  reason 
of  his  haying  mortgaged  his  interest  in  the  Sodbury 
estate  to  the  amount  of  its  value,  had  not,  at  the  time 
of  his  father's  death,  and  had  not  for  some  time  before 
had,  any  means  of  support,  except  such  as  were  and 
had  been  allowed  him  by  his  father:  —  that  he  had 
never  interfered  in  the  management  of  his  father's  affairs 
and  property;  and  it  is,  I  think,  proved,  that  at  the 
time  of  and  after  his  father's  death,  the  Plaintiff  was  in 
needy  circumstances.  It  appears  that  he  applied  to  his 
brothers  for  pecuniary  assistance  to  enable  him  to  stock 
the  farm  nt  Sodbury. 

The  Plaintiff  was  discontented  with  the  disposition 
made  of  the  property  of  his  father  and  mother,  and 
after  considerable  negotiation,  of  which  it  is  to  be  re- 
gretted that  the  full  particulars  do  not  appear,  and  some 
correspondence,  which  I  shall  have  occasion  to  notice, 
it  seems  to  have  been  agreed,  that  the  Chilworth  estate 
should  be  equally  divided  between  the  four  brothers, 
and  that  the  Plaintiff,  who  was  in  want  of  money, 
should  sell  his  share  to  the  other  three.  On  the 
15th  of  October  1841,  the  parties  met  at  the  office  of 
Mr.  Roberts  to  execute  the  deeds  which  he  had  pre- 
pared, and  accordingly  an  indenture  dated  the  15th 
of  October  1841,  and  made  between  the  Plaintiff  of  the 
first  part,  Samuel  Sturge  and  the  Defendants  Daniel 
Sturyesxid  Tobias  Walker  Sturge  of  the  second  part,  and 
John  Roberts  of  the  third  part,  was  executed  by  those 
parties.  The  deed  recited  the  will  of  William  Mill, 
and  the  marriage  of  Elizabeth  Mill  to  Toby  Walker 
Sturge,  and,  after  stating  tlie  parties  of  the  first  and 

Vol.  XIL  R  second 
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1849.  second  parts  to  be  the  suryiying  childrai  of  the  maiv 
riage,  and  that  they  had  agreed,  that  the  estate  should  be 
equally  divided  between  them,  and  that  the  share  of 
the  Plaintiff  should  be  purchased  by  his  brothers  for 
950/.,  it  was  witnessed,  that,  in  pursuance  of  the 
agreement,  and  in  order  to  defeat  all  estates  tail  by 
virtue  of  the  recited  will,  and  to  limit  the  inheritance 
in  fee-simple  to  the  uses  therein  mentioned,  and  in 
consideration  of  the  sum  of  9502.  paid  as  therdn  men- 
tioned, the  Plaintiff,  in  pursuance  of  the  statute  therein 
mentioned,  conveyed  the  estate  to  Roberts  in  fee,  for  the 
uses  in  equal  thirds  of  Samuel  Sturge  and  the  Defendr 
ants  Daniel  and  Tobias  Walker,  as  tenants  in  common. 

This  is  the  deed  which  the  Plaintiff  seeks  to  set 
aside.  He  says  that  he  executed  it  under  a  misi^ 
prehension  of  his  right,  and  in  the  belief,  that  he  was 
conveying  only  one-fourth  port  of  the  estate,  and  that 
he  was  not  aware,  that  in  consequence  of  no  fine  or 
recovery  having  been  levied  or  suffered,  he  was  entitled 
to  the  whole  estate.  He  further  allies,  that  he  exe- 
cuted the  deed  without  having  had  proper  l^al  advice ; 
that  the  real  facts  of  the  case  were  not  disclosed  to 
him,  and  that  he  was  at  the  time  under  the  pressure 
of  pecuniary  difficulties. 

It  is  to  be  observed,  that  the  only  title  redted  in 
the  deed  is  the  tide  derived  under  the  will  of  W.  MiU^ 
and  that  the  only  consideration  given  to  the  Plaintiff 
was  the  alleged  value  [of  one-fourth  of  the  estate. 

The  Defendants,  not  now  denying  that  the  Plaintiff 
was  entitled  to  the  whole  estate  under  the  will  of  his 
grandfather  W.  Mill,  insist,  that  he  was  perfectiy 
aware  of  the  nature  of  his  right  and  claim,  executed 
the  deed,  with  a  full  knowledge  of  its  contents  and 
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effect,  and  that  it  was  a  compromise  of  family  dif- 
ferences, made  after  due  consideration,  and  with  a  fiill 
understanding  of  the  case ;  and,  in  particidar,  they  say, 
that  on  the  2nd  of  April  1841,  and  almost  immediately 
after  the  testator's  death,  the  Phdntiff  required  to  see 
and  was  shewn  a  copy  —  viz.  the  probate  copy  —  of  the 
will  of  W.  JUilly  and  then  insisted  on  his  right  to  the 
whole  estate  imder  that  will ;  and  that  on  the  15th  of 
October  1841,  the  deed  containing  an  accurate  recital 
of  the  will  of  fF.  Mill  was  read  over  to  him,  and  that 
he  perfectly  understood  it.  These  allegations,  if  esta- 
blished, would  be  very  material,  and  it  is  necessary  to 
examine  carefully  the  evidence  in  support  of  them 
which  I  have  done. 


1849. 


As  to  the  meeting  of  the  2nd  of  April  1841,  the 
only  disinterested  person  who  was  present  was  the  wit- 
ness Levitty  who  has  been  examined  on  both  sides, 
but  whose  recollection  is  unfortunately  so  imperfect, 
that  the  important  facts  cannot  be  ascertained  from 
his  evidence.  The  documents  which  were  material 
with  reference  to  all  the  claims  then  subsisting  were 
Ist.  The  will  of  fF.  Mill;  2nd.  The  settlement  made 
on  the  marriage  of  Toby  Walker  Siurge  and  Elizabeth 
Ma;  3rd.  The  will  o{  Elizabeth  Sturge,  and,  4th.  The 
will  of  Tohy  Walker  Sturge^  and  if  any  claim  was 
made  under  the  will  of  W,  Mill,  it  was  of  the  utmost 
importance  to  ascertain,  whether,  in  contemplation  of 
the  marriage  of  Elizabeth  Mill,  or  on  any  other  occa- 
sion, a  fine  had  been  levied,  or  a  recovery  suffered  of 
the  devised  estate.  As  to  that,  it  does  not  appear 
that  any  enquiry  had  at  that  time  been  or  was  then 
made,  and  as  to  the  documents,  after  repeatedly  con- 
sidering the  evidence  of  Mr.  Levitt,  I  find  it  impos- 
sible to  collect  from  it,  what  were  the  documents  pro- 
duced or  referred  to,  and,  in  particular,  whether  the 
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probate  copy  of  the  will  of  Mill  was  produced,  as  is 
alleged  by  the  Defendants,  and  if  so,  whether  any 
question  was  raised  upon  its  construction  and  effect, 
or  any  claim  made  under  it ;  and,  upon  the  evidence,  I 
am  of  opinion,  that  it  is  not  established,  that  in  AprU 
1841,  the  Plaintiff  knew  that  he  had  any  legal  claim 
under  the  will  of  his  grandfather  W.  Mill,  and  still 
less,  that  he  then  claimed  the  whole  estate  under 
that  will. 


On  the  15th  of  October  1841,  at  the  meeting  when 
the  deed  was  executed,  there  were  present  the  parties, 
the  Plaintiff^  his  brothers  Daniel  and  Tobias  Walker, 
and  Mr.  Roberts,  and  the  attesting  witnesses  were 
Auffustus  Alexander  and  Mr.  Johnson,  Mr.  Alexander 
states,  that  before  the  deed  was  executed,  the  draft 
was  read  over  aloud  by  himself  slowly  and  deliber- 
ately, and  that  whilst  the  same  was  so  read,  the  deed 
was  held  by  the  Plaintiff  and  one  of  his  brothers,  who 
attended  to  and  followed  the  reading  of  the  draft ;  but 
beyond  that,  he  has  no  recollection  of  any  explanation 
having  been  given  to  or  required  by  the  Plaintiff  of 
the  contents,  or  effect  of  the  deed. 

I  am  of  opinion,  that  this  evidence  does  not,  of 
Itself,  establish  the  fact,  that  the  Plaintiff  did  fully 
understand  the  effect  of  what  he  was  doing.  It  does 
not  shew,  that  he  understood  or  had  the  means  of 
understanding  the  effect  of  the  will  which  was  recited 
in  the  deed,  that  he  alone  was  at  that  time  entitled  to 
the  estate  tail  by  the  will  devised  to  his  mother,  or 
that  he  was  then  (without  any  consideration  for  more 
than  a  one-fourth  part  of  the  estate),  .  conveying  or 
about  to  convey  away  his  exclusive  right  to  the 
whole. 


Mr. 
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Mn  Roberts  has  been  examined  as  a  witness  for  the 
Plaintiff  and  for  the  Defendants.  In  his  eyidence 
for  the  Defendants  he  states,  that  shortly  after  the 
death  of  the  father,  and  as  it  seems  in  April  1841, 
the  Defendant  Daniel  consulted  him  with  respect  to  a 
question,  which,  he  sajs,  had  arisen  between  the  Plain- 
tiff and  his  brothers,  the  question  in  dispute  being, 
that  the  Plaintiff  claimed  the  whole  of  the  estate  at 
Chilworthf  and  his  brothers  disputed  that  claim,  alleging 
that  the  estate  ought  to  be  equally  divided. 


1849. 


It  appears  from  this  evidence  (whether  the  Plaintiff 
had  made  this  claim  or  not),  the  Defendant  Daniel  in- 
formed Mr.  Roberts  that  he  had ;  and  we  must  under* 
stand  from  this,  that  Daniel  knew,  at  least,  that  such  a 
claim  might  be  made,  and  he  asked  the  opinion  of  Mr. 
Roberts  upon  it.  Upon  which  occasion,  Mr.  Roberts 
cited  to  Daniel  Sturge  the  cases  of  Loddington  v.  Kyme 
and  Doe  v.  Collins,  Mr.  Roberts,  though  he  had  not 
at  that  time  any  copy  of  the  will  of  fF.  Mill,  yet  beiog 
verbally  informed  of  its  contents,  and  apparently 
knowing  the  effect  of  the  settlement,  and  of  the  wills 
of  Mr.  and  Mrs.  Sturge,  expressed  himself  to  the  effect, 
that  it  appeared,  in  his  opinion,  doubtful,  what  (having 
regard  to  the  intention  of  the  testator),  would  be  the 
l^al  construction  put  upon  the  will,  such  legal  oon- 
Btruction  being,  in  his  opinion,  that  the  children  of  the 
daughter  of  JElizabetk  Sturge  should  divide  the  estate 
between  them.  This  being  the  opinion  he  expressed,  he 
says,  that  Daniel  Sturge  told  him  that  he  communicated 
it  to  the  Plaintiff. 


He  then  speaks  of  the  occasion  of  the  Pldntiff's  first 

calling  upon  him,  with  reference  to  the  dispute  betweeu 

him  and  his  brothers,  and  stating  his  claim  to  the  whole 

of  the  estate,  on  the  ground  of  the  whole  of  the  estate 
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being  gi?en  to  W.  MilTs  daughter  and  her  isBoe;  I 
regret  that  Mr.  Roberts  has  not  stated  the  time  when 
the  Phuntiff  first  called  upon  him  with  reference  to  the 
dispute ;  the  impression  on  my  mind  is  that  he  refers  to 
October  1841,  shortly  before  the  execution  of  the  deed* 
And  he  says,  that  he  saw  the  Plaintiff  and  the  Defiood^ 
ants  at  different  times,  and  not  together;  and  that,  hav- 
ing regard  to  the  intention  of  tiie  testator  {W.  MSI), 
or  to  the  intention  or  understanding  of  their  father  and 
mother,  he  adyised  the  Plaintiff  and  Defendants,  that 
it  would  be  better  to  compromise  the  matter  by  settling 
among  themselves,  by  reason  tiiat  litigation  was  at- 
tended by  expense.  He  says,  that  he  fully  discussed 
the  question  in  dispute  with  the  Plaintiff  alone,  and 
then  referred  to  and  quoted  the  cases  he  had  before 
mentioned.  He  is  not  aware  that  he  said  any  thing  about 
conflicting  decisions ;  but  he  told  the  Plaintiff  what  he 
conceived  to  be  the  intention  of  the  testator.  He  from 
the  first  understood,  that  the  Defendants  wished  the 
estate  to  be  divided  equally  amongst  them  all,  which 
arrangement  or  proposal  was,  in  his  opinion,  and  having 
regard  to  the  situation  of  the  family,  a  fair  and  proper 
proposal  or  arrangement  for  the  Plaintiff  to  accept,  as 
it  appeared  the  best  which  the  particular  circumstances 
of  the  case  admitted  of.  He  says,  that  he  advised  the 
Plaintiff  to  consult  some  other  professional  person  re^ 
specting  the  construction  of  the  will,  and  that  two  or 
three  days  afterwards  the  Plaintiff  told  him  that  he 
had  consulted  other  lawyers,  and  had  made  up  his  mind 
on  the  subject ;  and  •  he  then  gave  directions  to  pre- 
pare a  deed,  conveying  all  his  interest  in  the  estate, 
which  he  agreed  to  divide  with  his  brothers,  the  con- 
sideration of  such  deed  to  be  reserved. 


It  seems  from  this  evidence,  that  the  Plaintiff  had  at 
least  some  opportunity  of  taking  other  advice  on  the 
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subject,  and  the  deed  haying  been  read  over,  as  Mr. 
Roberts  states,  which  agrees  with  what  is  stated  by  Mr. 
Alexander^  Mr.  Roberts  takes  on  himself  to  state,  that 
the  Plaintiff  fully  understood  it.  But  it  does  not  ap- 
pear, that,  in  £eu^,  the  Plaintiff  ever  did  consult  any 
other  professional  person  on  the  subject :  it  does  not  ap- 
pear even  that  he  had  any  proper  means  of  taking  ad- 
vio^  on  the  construction  of  his  grandfather's  will;  and 
it  is  dear  that  he  had  not  any  proper  means  of  taking 
adyice  on  the  proposed  deed :  for  Mr.  Roberts  states,  on 
cross-examination,  that  the  Plaintiff  never,  to  his  know- 
ledge or  belief,  obtained  from  him  or  applied  for  a 
draft  or  copy  of  the  deed,  and  that  he  never  promised 
or  undertook  to  fiimish  him  with  a  draft  or  copy  of  it. 
Whatever,  therefore,  might  be  the  advice  of  Mr.  Roberts 
as  to  consulting  another  professional  person,  it  was  clear 
that  Mr.  Roberts  thought  the  Plaintiff  should  be  con- 
tented with  such  advice  as  could  be  taken  upon  his 
own  knowledge  and  statement  of  the  case,  without  re- 
ference to  documents.  Now  in  a  case  like  this,  I  think 
it  was  the  duty  of  the  brothers,  and  of  Mr.  Roberts^  who 
was  their  legal  adviser,  to  see  that  the  Plaintiff,  who 
was  or  (in  regard  to  the  doubts  of  Mr.  Roberts)  might 
be  entitled  to  the  whole  estate,  and  who  was  called 
upon  to  alienate  the  whole  for  the  alleged  value  of  a 
fourth  part,  to  take  care  that  the  Plaintiff  did  clearly 
understand  what  his  right  was,  and  what  he  was  doing. 
In  the  circumstances  in  which  they  were  placed,  I  think 
it  was  the  duty  of  the  Plaintiff's  brothers  and  of  Mr. 
Roberts,  to  see  and  be  able  to  shew,  that  the  Plain- 
tiff did,  in  fact,  receive  and  act  upon  independent  ad- 
vice as  to  his  rights,  and  that  he  parted  with  his  rights 
with  knowledge  and  on  deliberation.  On  considering 
the  evidence  of  Mr.  Roberts,  in  many  places  ambiguously 
expressed,  I  own  that  I  am  not  satisfied  from  it  that 
the  Plaintiff  understood,  or  ever  had  communicated  to 
R  4  him. 
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1849.       him,  the  true  state  of  the  case.    He  may  [have  known 
the  opinion  o( Roberts;  and  I  collect  from  his  evidence 
and  his  conduct^  as  stated  by  himself,  that  in  his,  Roberfs, 
opinion  the  wills  of  Elizabeth  and  Toby  Walker  Sturge 
were  not  legally  operative ;  that  the  title  to  the  property 
was  that  which  was  pven  by  the  will  of  WtOiam  Mill, 
under  which  the  surviving  children  of  Elizabeth  Sturge 
were  entitled  in  equal  shares ;  that  such,  at  least,  was 
the  intention,  but  there  was  some  doubt  upon   the 
legal  construction.     I  make  no  remark  upon  this  opi- 
nion ;  for,  however  strange  and  inconostent  [with  the 
documents  and  with  the  acts  done  it  may  seem,  Mr. 
Roberts  may  have  very  innocently  fallen  into  an  errcHr; 
and  his  mistake  might  not,  by  itself  and  in  the  absence 
of  other  circumstances,  have  made  the  deed  invalid- 
He  admits,  however,  that  the  legal  operation  of  the  will 
was,  ia  his  opinion,  doubtful ;  and  I  do  not  find  that  this 
doubt,  in  that  respect,  which  was  communicated  to  the 
Defendants,  was  ever  communicated  to  the  Plaintiffl 
He  says,  in  substance,  that  the  Plaintiff  clidming  the 
whole,  but  his  brothers  wishing  an  equal  division,  he, 
Mr.  Roberts,  thought  it  a  fair  proposal  to  comply  with 
that  wish,  without  securing  to  the  Plaintiff  any  com* 
pensation  for  the  greater  right  to  which  (if  Mr.  Roberts's 
doubts  were  well  founded)  he  was  entitled. 

Having  considered  the  effect  of  the  evidence  of  Mr. 
Roberts,  it  is  proper  to  look  at  the  letters,  which,  before 
the  date  of  the  deed,  were  written  by  the  Defendant 
Daniel  to  the  Plaintiff  on  the  subject  of  his  claims. 

The  statement  now  made  by  the  Defendants  is,  that 
the  ^vill  of  fF.  Mill  was  known  to  the  Plaintiff  on  the 
2nd  of  April  1841,  and  that  the  Plaintiff  then'cLiimed 
to  be  entitled  to  the  whole  estate. 

However 
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However  this  was,  the  Plaintiff  Was  dissatisfied  with 
his  position  after  his  father's  death;  and  his  brothers 
intimated  an  intention  of  doing  what  thej  could  to 
satisfy  him.   Thej  at  least  knew,  that  a  question,  which 
Mr.  Roberts  thought  doubtful,  arose  upon  the  will  of 
fV.  MilL     It  does  not  appear  that  Mr.  Roberts  had 
any  doubt  that  the  estate  did  not  pass  by  the  will  of 
Mrs.  Stwrgey  but  he  had  some  doubt,  whether  all  the 
survivmg  children  were  not  entitled  under  the  will 
of  W.  MilL     The  question,  according  to  the  view  of 
Mr.  Roberts,  as  I  collect  it  from  his  evidence  and  con- 
duct, was,  whether,  in  the  absence  of  a  fine  or  reco-* 
very,  the  estate  belonged  to  the  Plaintiff  as  heir  in 
tail,  or  passed  by  the  limitation  in  the  will  to  all  the 
children,  or  rather  the  surviving  children,  of  Elizabeth 
Sturge.    We  do  not  know  all  that  passed  between  Mr. 
Hoberts  and  the  Defendant  Daniel;  but  on  the  14th  of 
April  1841,  the  Defendant  Daniel  Sturge  wrote  to  the 
Plaintiff  as  follows :  —  ^^  Since  I  returned  home,  I  have 
been  thinking  we  may  defer  coming  down  as  we  talked, 
as  it  was  chiefly  with  a  view  to  satisfy  thee  respecting 
reading  will,  &c. ;  all  other  business  we  can  do  when 
thee  come  to  75,  where  thee  and  I  can  consult  toge- 
ther for  the  best;  now  as  to  the  will  and  settlement, 
I  thought  there  could  be  no  objection  to  my  reading 
it,  and  therefore  went  over  to  Tobias,  and  carefully 
perused  the  documents ;  and  as  the  will  does  not  at  all 
relate  to  thee  (being  the  sole  excepting  cause  amply 
provided  for,  the  eldest  son  for  the  time  being),  there 
is  no  occafflon  for  me  to  bring  it  down  so  soon  as  in- 
tended, as  thee  may  rest  assured,  nothing  in  it  relating 
to  thee  would  be  kept  back.     The  other  documents  are 
a  confirmation  of  the  will,  having  full  power  to  dispose 
of  the  estates;  but  as  Tobias  can  leave  better  than  I 
can  now,  he  will  most  likely  come  down  early  and  en- 
deavour to  satisfy  thee." 

Considering 
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ConnkWing  wfait  k  rcpgcacnted  to  hsre  been  the 
state  of  thecM^  this  l^ter  sppean  tome  verjeztim- 
oidinary.  It  is  flaid^  tliat  the  Phiiitiff  claimed  tibe 
estate  under  die  will  rf  WUHam  Mm,  wiiidi  was  well 
known  to  Um;  die  letter  refers  to  a  wiD,  winch  is  and 
not  to  relate  to  the  Plaintiff  at  all,  *'beii^  the  sdte  ex- 
cepting cause  amjAy  provided  for,  the  eldest  scm  fi>r  die 
time  being.*  This  odd  expresBion,  imperfect  and  inao- 
cnrateasitisy  refersylthinkytothewillof  Mm  SUarye, 
made  in  pnrsnance  of  die  settlement  giving  fnll  power 
to  cEspose  of  die  estates;  bat  no  informaticm  is  given 
respecting  the  will  of  JFUHam  JtBU,  upon  the  constmc- 
don  of  which  Mr.  Boberts  was  consulted ;  nor  can  it  be 
collected  from  the  letter,  that  the  Phuntiff  knew  of  die 
will  of  WiOiam  MiUj  or  at  that  time  made  any  cbum 
under  it,  or  was  aware  that  any  question  in  whidi  he 
was  interested  arose  upon  its  construction.  What  fol- 
lowed immediately  upon  this  letter  does  not  appear; 
but  a  search  which  was  made  for  a  fine  levied  of  the 
ChUwartk  estates  was  unsuccessful,  a  fiust  which  does 
not  seem  to  haye  been  ever  communicated  to  the  Plain- 
ti£  Whatever  the  Plaintiff's  claim  was,  he  was  not 
satisfied  by  such  information  as  he  received;  and  a 
claim  to  stand  under  the  will  of  his  motiier  in  the  jdace 
of  his  sister  Mrs.  Sargeantj  who  died  in  his  fiithei^s 
lifetime,  was  suggested.  This  daim  is  imputed  to  the 
Plaintiff,*but  without  evidence,  by  the  DefendantZ>aiii^; 
and  in  a  letter  to  the  Plaintiff,  dated  the  11th  of  Jwne 
1841,  Daniel  expresses  himself  as  follows:  ^—  " I  have 
been  thinking  the  time  is  approaching,  when  we  might 
confer  together  respecting  this  supposed  daim  to  the 
exdusion  of  the  SargeanU  on  Chibcartk.  I  told  them 
the  other  day  thee  did  give  me  to  understand,  that 
their  share  would  be  thine;  at  all  events,  we  should 
have  to  pay  them  or  thee  one  fourth;  and  if  we  can 
agree  amongst  ourselves  as  to  the  value  of  one  fourth, 

and 
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nd  have  J.  Itoberts^s  dedded  opinion  in  thy  favour^  we        1849. 
ould  perhaps  have  deeds  or  piq>er8  prepared  by  him^ 
nd  each  of  us  take  one  share,  and  finally  settle  it  by 
he  time  of  the  stocks  opening,  so  as  to  pay  thee  by  the 
ime  thee  wanted  it.'' 

The  last  expression  refers  to  the  Plaintiff's  want  of 
Qoney,  and  his  wish  to  obtain  from  his  brother  pe- 
uniary  assistance  to  stock  his  farm.  Again,  on  the 
!7th  of  August,  Daniel  writes  to  the  Plidntiff  as  fol- 
Dws: — '^I  received  thine  this  morning,  and  am  not 
kwaie  of  the  repeated  applications ;  thee  will  recollect  I 
?rote  thee  in  confidence  some  two  months  ago,  on  the 
ubject  pretty  much,  and  I  continue  in  the  same  mind ; 
mi  if  thee  think  of  going  into  a  disputation  of  the  will 
ad  disputing  ChUworthy  then  I  have  done,  and  no 
loubt  we  shall  see  it  our  duty  to  oppose  thy  plans,  for 
I  really  begin  to  suspect  thee  are  thinking  of  gaining 
nore  than  thy  fair  share.  It's  useless'  for  me  to  be  ap- 
)lied  to  for  help,  as  I  have  disposed  of  all  my  available 
unds,  and  if  thee  must  have  money  to  pay  J.BelV^  (who 
¥a8  a  creditor  of  the  Plaintiff),  *^  then  I  think  we  might 
tgree  to  settle  the  business,  if  thee  intend  to  come  in 
nstead  of  the  Sarffeanfs ;  but  I  really  know  of  no  paper 
>f  any  use  to  thee,  and  thee  have  heard  •/'•  Roberts^a  opi- 
lion  upon  it,  and  the  only  chance  I  see  is,  for  thee  to 
oin  and  get «/.  Roberts  to  divide  the  estate  by  the  usual 
leeds,  and  then  we  will  pay  thee  a  full  share ;  but  thee 
cannot  expe<9t  me  to  prop  this  forward,  seeing  it  upsets 
the  Sargeanta  claim ;  but  I  see  thee  are  willing  to  get 
noney  and  keep  this  overhead.  I  must  speak  my  mind 
[reely ;  I  do  say  that  we  should  expend  all  our  shares, 
rather  than  allow  mother's  will,  as  regards  us,  to  be  set 
iside.  But  this  between  me  and  thee  only  now,  and  I 
lo  say,  that  I  shall  connder  it  my  place  to  make  a  stand. 
Nevertheless,  I  will  forward  thy  views,  if  on  a  reason- 

able 
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able  term.  I  am  sure  that  paper  is  of  no  use  to  eHher 
of  us,  and  I  coold  not  find  from  J.  Roberts  that  it  would 
avail  thee.  If  the  point  is  disputed,  some  years  wiU 
ehipse  in  the  settlement  I  am  sore,  and  I  am  anxious 
for  thee  to  do  the  best  with  the  land ;  but  I  shall  not 
say  any  thing  to  Samuel  or  Tobias  on  this  subject  at 
present"  This  letter  has  a  postscript,  in  which  Damd 
says,  **  Thee  will  see  I  feel  bound  to  write  thee  as  above 
as  one  of  the  executors." 


These  letters  do  not  appear  to  me  to  contain  any  ex- 
pressions, from  which  it  can  reasonably  be  inferred, 
that  the  real  nature  of  the  case,  and  the  opinion  of  Mr. 
Roberts  thereon,  had  been  fairly  disclosed  to  the  Plain- 
tiff in  the  letter  of  the  27th  of  AugusL  The  Defendant 
Daniel  expresses  himself  as  if  he  had  then,  for  the  first 
time,  not  discovered,  but  b^nn  to  suspect,  that  the 
Plaintiff  was  making  claim  to  more  than  his  fur  share 
of  the  estate ;  and  instead  of  giving  the  Pliuntiff  the 
information  which  ought  to  have  been  given,  expres- 
sions are  used,  which  (whether  intentionally  or  not) 
were,  in  fact,  calculated  to  mislead  him,  to  make  him 
believe  his  only  chance  of  getting  any  thing  was  to 
claim  only  a  share  as  friend  of  the  Sergeants;  that  the 
only  pei*8ons  interested  to  oppose  the  only  plausible 
claim  that  he  had  were  the  Serffeants;[nnd  that  it  was 
the  same  thing  to  his  brothers,  whether  he  succeeded 
or  not :  —  that  they  were,  in  fact,  disinterested,  which 
they  clearly  were  not. 


Under  all  these  circumstances,  I  am  of  opinion,  that 
the  deed  of  October  1841  cannot  stand  as  against  the 
PlaintifE  I  think  that  the  Plaintiff  did  not  know  his 
right  to  the  whole  of  this  estate,  and  although  a  mis- 
take in  that  respect  might  not  alone  have  made  the 
deed  invalid,  yet,  in  the  absence  of  a  full  and  free  dis- 
closure 
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closure  to  the  Plaintiff  of  all  the  material  facts  and 
circumstances  which  were  known  to  his  brotherd,  and 
with  60  much  reason  to  think  that  the  Plaintiff  was 
actually  misled,  I  am  of  opinion,  that  a  deed  obtained 
from  him  without  adequate  consideration,  when  he  was 
under  pressure  for  want  of  money,  ignorant  of  his 
rights,  and  either  without  legal  advice,  or  with  advice 
meant  to  promote  the  wishes  and  the  interest  of  those 
with  whom  he  was  dealing,  cannot  be  sanctioned  by 
the  Court ;  and  I  think,  that,  in  strictness,  and  so  far  as 
it  can  with  justice  to  others,  the  deed  might  be  set 
aside,  and  the  Plaintiff  be  held  entitled  to  have  the 
estates  reconveyed  to  him,  he  accounting  for  the  950/. 
which  he  received  with  interest.  But  it  appears,  tliat 
the  estate  or  some  considerable  part  of  it  has  been 
sold,  and  the  Plaintiff  by  his  bill  prays,  that  he  may 
be  at  liberty  to  elect  to  take  the  purchase-monies  in 
lieu  of  the  parts  of  the  estate  which  have  been  sold ;  and 
at  the  hearing,  I  understood,  that  he  was  willing  to  take 
the  purchase-money  and  confirm  the  purchases ;  and  if 
that  be  the  case,  the  decree  will  be  to  take  an  account 
of  the  purchase-monies  received,  and  for  payment  of 
the  balance,  after  deducting  the  950/. 


1849. 


I  am  of  opinion  that  the  costs  of  the  suit  must  be 
paid  by  the  Defendants  Daniel  and  Tobias  Walker 
Sturge ;  and,  if  it  cannot  be  otherwise  arranged,  the 
Plaintiff  must  pay  the  costs  of  the  other  Defendants,  and 
having  them  over  against  the  Defendants  first  named. 


NoTS.  —  An  appeiU  to  the  Lord  Chancellor  is  now  pending. 
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JVbo.  6. 


KILMINSTER  v.  NOEL. 


A  solicitor 
was  concerned 
in  a  cause  for 
two  parties, 
and  a  petition 
wna  served  on 
him  which 
affected  one 
only,  but 
wUtiout  an^ 
intimation  in 
respect  of 
which  of  these 
parties  he 
w!i8  served. 
He  appeared 
oil  the  hear- 
ing for  both. 
Held,  that  the 
putty  having 
no  interest  in 
thii  matter 
h;is  entided 
to  hij  costs. 


A  SOLICITOR  was  concerned  in  the  cause  for  two 
'^^^  Defendants^  Captain  Baghott  and  Mrs.  BaghatL 
In  1841|  an  order  was  made,  that  Captain  Baghott 
should  pay  a  sum  of  money  to  BennetL  The  B^istrar 
having  recently  been  applied  to  to  draw  up  the  order, 
he  declined,  on  the  ground  of  the  great  delay  which  had 
taken  place.  A  petition  was  now  presented  to  have 
the  order  drawn  up,  which  concerned  Captain  Bag- 
hott alone.  The  petition  was  served  on  the  solicitor, 
of  both  Mr.  and  Mrs.  Baghott,  without  any  intimation 
in  respect  of  whom  the  service  was  made.  Both  parties 
appeared. 

Mr.  Giffard  in  support  of  the  petition. 

Mr.  Jessell,  for  Mrs.  Baghott,  admitted  that  she  was 
not  interested  in  the  matters  of  the  petition,  but  asked 
for  her  costs  of  appearance. 


Mr.  Giffard,  in  reply,  resisted  this,  and  aigued,  that 
the  solidtor  ought  to  have  known  that  the  petition 
was  served  in  respect  of  Captain  Baghott  alone ;  and 
that  he  ought  not,  therefore,  to  have  appeared  for 
Mrs.  Baghott. 

The  Master  of  the  Bolls  said,  he  could  not  refuse 
the  costs,  no  intimation  having  been  given  to  the  solicitor, 
in  respect  of  which  of  his  clients  he  had  been  served. 

NoTB.  —  See  Bruce  v.  Jdnlock^  1 1  Beavan,  432.i  and  the  note. 
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DUGDALE  V.  DUGDALE. 

^T^HE  testator,  Henry  Geast  Duffdale,  by  his  will, 
-^  dated  the  17th  of  December  1839,  devised  his  real 
estates  to  the  Plamtiff,  miUam  Stretford  Dugdale^  for 
the  term  of  1000  years,  in  trust  to  raise  the  sum  of 
20002.,  to  be  equaUy  divided  amongst  such  of  his  next 
of  kin,  both  ^maternal  and  paternal,  as  should  be  living 
at  the  time  of  his  death,  (a) 

The  Plwitiff,  being  heir-at-law,  and  sole  trustee  and 
executor,  by  his  bill  alleged,  that  he  was  unable  to  dis- 
cover who  were  the  next  of  kin  pointed  out  and  entitled 
under  the  will,  and  he  prayed,  amongst  other  things,  a 
reference  to  the  Master  to  inquire  who  were  the  next 
of  kin  entitled  to  the  2000/.  directed  to  be  raised  out  of 
the  real  estates,  and  the  shares  tx)  which  they  were 
respectively  entitled. 

4 

The  Defendants  were  all  of  them  infants,  and,  by 
their  answer,  only  submitted  their  rights  to  the  protec- 
tion of  the  Court 


Nov.  8. 

Real  estates 
were  devised 
in  trust  to 
raise  a  legacy 
for  a  class  of 
next  of  kin. 
Thele 


and  carried  to 
a  separate 
account  in  the 
suit,  and  after- 
wards, costs 
were  incurred 
in  ascertain- 
ing the  class 
in  the  Mas- 
ter's office. 
Upon  petition 
ofthe  legatees, 
such  costs 
were  held  to 
be  a  charge 
on  the  estate, 
and  were  or- 
dered to  be 
raised. 


By  the  decree,  made  on  the  29th  of  June  1841,  after 
directing  the  usual  accounts,  it  was  referred  to  the 
Master  to  inquire  who  were  the  next  of  kin,  both  ma- 
ternal and  paternal,  of  the  testator  living  at  the  time  of 
his  death ;  and  the  Master  was  to  inquire  of  what  real 
estate  the  testator  was  seised. 


The  Master,  by  his  report  dated  the  10th  of  May 
1844,  found  that  Louisa  Ann  Dilke  and  Penelope  Packe 

were 
(a)  S.C.  11  J?eatNift,  402. 
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were  the  testator's  only  next  of  kin  on  the  paternal  side 
living  at  his  death,  and  that  Cliarles  Baldwin  was  one 
of  the  next  of  kin  of  the  testator  on  the  maternal  mde, 
and  that  no  other  person  had  claimed  to  be  such  next 
of  kin. 


By  an  order  made  on  further  directions  on  the  22nd 
otJuly  1844,  it  was  declared,  that  the  2000^  wfis  well 
charged  on  the  premises  comprised  in  the  term  of  1000 
years  created  by  the  will,  and  certain  accounts  and  in- 
quiries were  directed  to  be  made,  and  directions  given, 
respecting  the  said  sum  of  2000il  and  interest,  and 
whether  the  same  should  be  raised  by  sale  or  mortgage. 

A  sufficient  sum  was  afterwards  raised  by  sale  for 
payment  of  the  2000Z.  and  the  interest  thereof,  which, 
at  the  date  of  the  Master's  report,  amounted  together 
to  the  sum  of  255821  2s.  Od. 

By  a  subsequent  order,  dated  in  August  1847,  the 
sum  of  2563Z.  13^.  4(f.,  the  amount  of  the  principal 
sum  of  2000/.,  and  interest  thereon  up  to  the  17th  day 
of  August  1847,  was  p(ud  into  Court  by  the  Plaintiff, 
to  the  account  of  the  next  of  kin  of  the  testator  Henry 
Geast  DugdaU. 

By  the  report  of  May  1844,  it  had  been  only  found, 
that  Charles  Baldwin  was  one  of  the  next  of  kin  of  the 
testator  on  the  maternal  side,  and  consequently,  on  the 
18th  December  1847,  a  further  inquiry  was  directed; 
and  by  a  report  dated  the  29th  of  January  1849,  the 
Master,  after  great  inquiry  and  taking  much  evidence, 
found  (what  he  could  not  find  at  first)  that  Charles 
Baldwin  was  the  only  next  of  kin  on  the  maternal 
side  of  the  testator,  living  at  the  time  of  his  death. 


This 
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This  petition  was  presented  by  Louisa  Ann  Dilke  and 
the  executors  of  Penelope  Pache ;  and  it  prayed  for 
payment  to  them  of  their  respective  thirds,  and  further 
prayed,  that  their  costs  of  making  out,  proving  and 
establishing  their  respective  claims  before  the  Master, 
as  well  as  of  this  petition,  might  be  paid  to  them  out 
of  a  fiind,  raised  or  to  be  raised  from  the  real  estate ; 
and,  a  stop  order  having  been  obtained  by  Richard 
Spooner  Jacques  Winterton^  it  was  prayed  that  he 
might  pay  the  costs  occasioned  by  giving  him  notice  of 
the  petition. 


1849. 

DUGDALE 

Dug  DALE. 


Mr.  Turner  and  Mr.  Spooner^  for  the  Petitioners, 
the  next  of  kin  ex  parte  patemd,  argued,  that  the  diffi- 
culty having  been  created  by  the  will  of  the  testator,  the 
costs  of  ascertaining  the  class  ought  to  be  borne  by  the 
estate.  That  the  rule  was  admitted  in  Hutchinson  v. 
Freeman  (a)  and  Shuttleworth  v.  Hdwarth  (i),  in  which 
cases,  persons  who  were  not  parties  to  the  cause,  but 
intervened,  were  held  entitled  to  their  costs  of  making 
out  their  claim. 

Mr.  fV.  T.  S.  Daniel,  for  the  next  of  kin  ex  parte 
matemcL  The  suit  is  for  an  administration  of  the 
testator's  estate,  and  the  terms  of  the  will  made  it 
necessary  to  ascertain  the  class,  (c)  The  estate  ought, 
therefore,  to  bear  the  costs.  When  the  amount  was 
paid  into  Court,  it  was  not  carried  to  the  account  of 
the  individuals  now  found  entitled,  but  generally  to  the 
account  of  "  the  next  of  kin,"  &c. 


Mr.  Stevens  for  the  infant  Plaintiff.      The  costs 
ought  not  to  come  out  of  the  general  estate,  but  ought 

to 

(tf)  4  Myl.  4-  Cr.  490.  (c)  Beames  on  Costs,  14. 341. 

(b)  4  Myl.  4-  Cr.  492.  (1st  ed;),  and  p.  8.  and  227.  (2d 

ed.) 
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1849.       to  be  borne  by  the  legatees,  or,  at  all  events,  no  costs 
^^^^"^^     ought  to  be  allowed  subsequent  to  the  time  when  the 
V  fund  was  severed  and  carried  over  to  a  separate  aoooont. 

The  general  rule  is,  that  creditors  and  next  of  Idn, 
going  in  to  establish  their  claims  before  a  Master, 
pay  the  expenses  of  so  doing;  but  that  if,  after  having 
established  their  claims,  they  are  permitted  to  mix  in 
the  cause  as  if  they  had  been  parties,  then  in  respect 
of  such  proceedings  they  may  be  entitled  to  their 
costs,  fFaite  v.  Wiaite  (a).  Hutchinson  v.  Freeman^  and 
Shuttleworth  v.  Howarth  are  inapplicable,  for  in  those 
cases  the  costs  were  paid  to  the  legatees  out  of  their 
own  fund,  they  being  entitled  to  the  residue. 

In  JVcdKs  V.  Williams  (i),  a  party  was  held  not  en- 
titled to  his  costs  of  proving  in  the  Master's  office  his 
relationship  to  the  testator ;  and  in  Jenour  v.  Jew>ur{c\ 
where  a  legacy  had  been  severed,  the  Court  observed: 
'^  As  to  the  costs,  there  is  a  distinction  between  this 
and  the  ordinary  case  of  costs  out  of  the  estate;  for 
though  it  is  true  that  rule  prevails  where  a  question 
arises  between  the  individual  and  the  person  taking  the 
bulk  of  the  estate,  bow  &r  the  bulk  of  the  estate  is  to 
answer  for  a  legacy,  a  sum  of  money,  or  a  portion, 
yet,  if  there  is  no  question  between  the  latter  and 
persons  claiming  against  him  the  bulk  of  the  estate, 
but,  after  he  has  paid  out  of  the  bulk,  and  done  all  that 
is  incumbent  upon  him,  a  question  arises  as  to  the 
interest  in  that  property,  clearly  severed  from  the  bulk, 
the  expense  of  questions  touching  that  fund  ought  to  be 
thrown  upon  the  fund  itself."  Here  some  of  the  costs 
were  imnecessarily  incurred  by  obtaining  an  imperfect 
report ;  and  this  application  is  too  late,  for  no  further 

directions  were  reserved  by  the  decree. 

The 
{a)  6  Mad.  110.  (c)  \QVet.  p.  571, 

(6)  Beamet  on  Casts,  227. 
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The  Masteb  of  the  Bolls.  I  will  consider  this 
case.  It  is  too  important  to  decide  without  examining 
the  authorities  to  see  if  they  lay  down  any  principle. 
It  is  admitted  that  this  is  a  new  case^  and  that  the 
Court  is  asked  to  do  that^  which  it  has  never  been 
asked  to  do  on  former  occasions. 
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The  Masteb  of  the  Rolls.  It  appears,  from  the 
facts  of  this  case,  that  the  fund  standing  to  the  ac- 
count of  the  testator's  next  of  kin  belongs,  in  equal 
third  parts,  to  Louisa  Ann  Dilhey  one  of  the  next  of 
kin  of  the  testator  living  at  the  time  of  his  death ; 
to  Edward  Packe,  James  Packe  and  Augustus  Packe 
(the  executors  of  Penelope  Packe),  another  of  such  next 
of  kin,  and  to  Charles  Baldwin,  the  only  other  of 
such  next  of  kin.  (a) 

The  question  is,  whether  the  next  of  kin  are  entitled 
to  any  costs  incurred  since  the  fund  was  set  apart. 

As  the  fund  could  not  be  distributed  or  the  charge 
satisfied,  without  ascertaining  who  were  the  next  of 
kin,  and  as  the  question  who  were  the  next  of  kin 
unaToidably  arose  under  the  will  of  the  testator,  I 
think  that  this  estate  was,  from  the  first,  liable  to  pay 
the  costs  of  the  inquiry ;  and  that,  having  regard  to  the 
state  of  the  cause,  the  circumstance  of  the  money 
being  raised  and  set  apart,  before  the  next  of  kin  were 
ascertained,  does  not  make  any  difference. 

The  whole  costs  must,  therefore,  be  rabed. 
(a)  See  11  Beavant  402. 


Nov,  8. 
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Kov.  5, 6.  BROWN  V.  OAKSHOTT. 

Case  and         HpHIS  was  a  motion,  made  on  behalf  of  parties  bene- 

Sld^allf"  fic5ally  interested,  for  a  Receiver  and  manager  of 

taken  by  trus-  a  brewery,  carried  on  by  executors  and  tmstees,  and 

templntion  of   ^^o  ^^r  the  usual  order  for  production  of  documents, 
the  litigation, 

held  privileged  .  ^-r^ni  I'-it 

as  against  the        As  to  the  production,  the  Defendants  admitted  they 

c«/«M  que  ^.gj^  trustees  and  executors,  and  said,  that  tliey  had 
stated  a  case  for  the  opinion  of  CounseL  With  respect  to 
this,  the  answer  contained  the  following  passage :  "  And 
these  Defendants  say,  that  the  statement  mentioned  in 
the  schedule  as  submitted  to  Counsel  in  the  month  of 
Naoember  1848,  was  so  submitted  and  his  opinion 
thereon  taken  in  contemplation  of  the  present  litiga- 
tion;" and  they  submit,  ^^  that  the  said  case  and 
opinion  are  privileged  and  ought  not  to  be  produced." 

Mr.  Boffers,  in  support  of  the  motion.  If  the  De- 
fendants had  stated,  that  they  had  token  this  opinion  for 
their  own  personal  guidance,  and  that  it  had  been  paid 
for  out  of  their  own  funds,  the  case  and  opinion  might 
perhaps  have  been  considered  privileged;  but  being 
taken  by  parties  holding  a  fiduciary  character,  at  the 
expense  of  the  estate,  their  cestuis  que  trusty  to  whom 
they  belong,  ought  to  be  allowed  to  inspect  them. 
There  can  be  no  valid  reason  for  concealing  them  from 
the  parties  interested. 

Mr.  Turner  appeared  on  the  motion  for  the  trustees 
and  executors,  and 

Mr. 
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Mr.  Foster^  Mr.  Godfrey ^  Mr.  Briggs,  and  Mr.  Stin- 
ton  for  other  Defendants. 

The  Masteb  of  the  BoLLS^  without  hearing  the  De- 
fendants, said :  —  I  do  not  know  what  motive  the  De- 
fendants may  have  for  not  permitting  an  inspection; 
but  if  thej  refuse  to  produce  them,  I  think  they  have 
a  right  to  do  so. 
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HYDE  r.  EDWARDS. 


Nov,  a. 


THE  London  Dock  Company  were,  by  their  act,  em-  Under  an  act, 

powered  to  take  the  necessary  lands.     The  pur-  ^^JJe'tX"*'"' 

chase-money  of  some  property  thus  taken  was  paid  into  distributed  on 

Court,  and  the  act  directed,  that  the  same  should  be  reference 

applied  under  the  direction,  and  with  the  approbation,  being  directed 

of  the  Court,  "  to  be  signified  by  an  order  made  upon  the  persons 

a  petition  to  be  preferred  in  a  summary  way."  entitled,  one 

^  ^  ''         ''  who  was  iKit 

a  party  to  the 

Upon  the  death  of  the  tenants  for  life,  a  reference  to  ^'^'^.'•^•"^e  wmt 
'^  ^  '^  \\\  thereunder 

the  Master  was,  in  1841,  made,  upon  petition,  to  ascer-  and  failed. 

tain  the  heir-at-law ;  but  the  'order  contained  no  dircc-  fiied\  hill  *mf 

tion  for  the  production  of  deeds  and  papers,  or  for  the  the  grouml 
«  .  that  he  wai 

examination  of  parties.  in  want  oi  d  ii- 

covcry  and 
evidence 
In  1848,  Hyde  and  wife,  who  claimed  the  fund,  pcti-  which  he 

tioned  for  a  reference,  and  for  an  order  for  production  f°."W  "^.^  ^'^'^ 
'        ^  ^  *  tain  in  the  re- 

and  examination  of  parties.      Tliis  the  Master  of  the  ference.    Tliu 
Rolls  refused  with  costs,  (a)  Seul£"='' 

Hyde  the  bill  was 
/  \   ti   z»        ro  ""t  demiirra- 

(fl)  WBeav.iS.  ble,  nevertbc- 

lesN  stayed  tlie 
proceedings  therein  until  the  Master  had  made  his  rcj^urt. 
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1849.  Hyde  and  wife  then  went  in  under  the  pending  re- 

ference^  but  their  claim  was  disallowed*  They  then 
filed  this  bill  to  establish  their  claim,  and  a  demurrer 
thereto,  on  the  ground  that  the  Plaintiff's  remedy  was  \sj 
petition,  was  overruled  by  the  Master  of  the  Bolk.  (a) 

The  Defendant  Edward*  now  moved,  that  all  the 
proceedings  in  this  suit  might  be  stayed  generally^  or 
until  the  Master  should  have  made  his  report 

Mr.  Wialpole  and  Mr.  Stevens,  in  support  of  the  mo- 
tion. 

The  Court  will  not  allow  double  proceedings  to  go 
on  simultaneously  for  the  same  object  Here,  the 
Plaintiffs,  with  full  knowledge  of  the  alleged  difficulties, 
have  gone  in  under  the  reference :  they  have  submitted 
to  the  jurisdiction  and  elected  their  remedy,  and  are, 
therefore,  precluded  taking  another  proceeding  for  the 
same  piirpose.  At  all  events,  the  Court  will  await  the 
Master's  report,  when  all  the  facts,  claims,  and  dr- 
cumstances  will  appear,  and  thus  enable  the  Court  to 
judge,  whether  any  further  proceedings  are  necessaiy 
or  proper. 

Mr.  Lloyd,  for  other  Defendants.  The  Court  has  a 
general  jurisdiction  to  stay  unnecessaiy  and  improper 
proceedings.  Here  the  two  proceedings  cannot  go  on 
together  without  the  danger  of  a  conflict,  and  one  or 
other  must  be  useless  and  fall  to  the  groimd.  The 
Court,  in  the  exercise  of  its  discretion,  must  impose 
some  terms  on  the  Plaintiffs. 

Mr.  Turner  and  Mr.  Elderton,  contrit,  for  the  Plain- 
tifis.    The  decbion  on  the  demurrer  sanctions  the  Plain- 

tiflb' 
(a)  Ante,  160. 
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tiffs'  right  to  proceed  in  their  suit.  The  reference  has 
been  found  inadequate  to  do  complete  justice.  There 
is  no  power  to  examine  the  parties,  or  to  compel  them 
to  produce  important  documents  in  their  possession. 
The  Master  has  also  refused  to  allow  a  vivd  voce  exami- 
nation, or  to  make  a  separate  report  on  the  Plaintiffs' 
daim.  They  may,  therefore,  be  indefinitely  delayed, 
and  their  witnesses,  who  are  extremely  aged,  may  die 
while  the  suit  is  stayed. 

I£  the  Plaintiffs  are  bound  to  elect,  they  must  be  put 
to  their  election  in  the  usual  way  by  order  of  course. 

The  Masteb  of  the  BoLLS. 

The  interference  of  the  Court,  by  staying  the  pro- 
ceeding in  a  suit  in  such  a  case  as  this,  is  a  matter  of 
discretion,  and  it  must  be  exercised  on  a  full  knowledge 
of  all  the  circumstances  of  the  case,  so  as  to  give  a  rea- 
sonable foundation  for  the  order  made.  The  circum- 
stances of  this  case  will  more  satisfactorily  appear  when 
I  get  the  Master's  report.  If  I  saw  a  fair  probability 
of  obtaining  it  without  delay,  I  should  stay  the  pro- 
ceedings until  I  saw  the  report,  when  the  nature  of  the 
claims  of  the  different  parties  would  appear,  and  how 
they  are  supported.  It  is  said  in  one  of  the  affidavits, 
that  the  report  may  be  obtained  within  six  months,  and, 
under  these  circumstances,  I  shall  direct  the  proceed- 
ings in  the  suit  to  be  stayed  until  a  fortnight  after  the 
report  is  made,  with  liberty  to  apply  in  case  of  any 
improper  delay  in  obtaining  the  report. 

Afi&rmed  by  Lord  Coitenham,  26th  Noveviber  1849,  1  Mac,  Sf  G, 
410.,  and  1  HaU  ^  Tw,  552.  His  Lordship  however  thought,  that 
the  order  of  reference  upon  the  petition  ought  to  have  contained  a 
direction  for  production  of  documents,  and  for  the  examination  of 
parties. 

54 
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Hyde 

r. 

Edwards. 
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^''"-  «•  In  re  REES. 

Application  ;  /GRIFFITHS,  the  executor  of  the  testator,  cm- 

by  residuary  ■  tt" 

legatee,  more  ^^    ployed  Rees  as  hia  solicitor.  On  the  23d  of  March 

mnthr^ter  ^^^^*  Morgan,  who  was  entitled  to  the  testator's  estate, 

payment,  for  presented  a  special  petition,  stating  such  employment : 

^Id^S^""^  —  ^^**  Griffiths  died  in  1847,  without  having  come  to 

bill  against  any  settlement  of  accounts  with  Rees  for  the  business 

rcftiwMi  ^"no^.  ^^^^  ^^"^  ^^  estate  of  the  testator :  —  that  in  the  year 

i^thrtanding  1845,  Griffiths   received,  on  account  of  the  testator's 

some  agree-  estate,  a  sum  of  300/.,  and  that  1002^  part  thereof  was, 

ment  between  ^ith  the  consent  of  Rees,  paid  to  the  Petitioner,  and 

the  legatee  and  . 

solicitor,  and  200/.,  the  residue,  was  lodged  by  Griffiths  in  the  hands 

£ldiSterwds  ^^  Bankers  in  Carmarthen,  to  meet  the  claim  oi  Rees. 
been  made 

£K/Ihe  ^**  ***®  Petitioner  signed  an  Undertaking  dated 

legatee.  the   19th  of  February  1845,  which  was  partly  in  the 

taxation  made  following  terms :  —  "I  hereby  undertake  and  promise 

upon  affidavit  to  pay  to  R.  Rees  any  sum  or  sums  of  money  that  may 

of  service,  dis-  ,      «  .  ,  %y      %  i .  ,  ,     . 

charged  wUh  be  faurly  or  reasonably  due  to  him,  upon  the  rendenng 

cottt:  the  ijjg  biUg  j^nd  accounts,  over  and  above  the  sum  of 

Eetition 

aving  mis-  200/.  this  day  lodged  in  the  Bank  for  the  purpose  of 

Jhe^wTSd  <liflcharging  such  bills,    and  should  Mr.  Reein  bills 

the  real  facts  not  amount  to  the  sum  of  200/.,  then  the  overplus 

not"fo  warrant  ^^  ^^  handed  to  me.   C.  Morgan.^    The  petition  stated, 

the  order.  that  no  bills  of  costs  had  been  ever  rendered  by  Rees 
to  the  Petitioner,  or,  as  he  believed,  to  Griffiths  in  his 
lifetime.  The  Petitioner,  submitting  to  pay  what  was 
due  beyond  the  200/.,  prayed  a  delivery  and  taxa- 
tion of  the  bills  of  costs. 


This  petition  was  served  on  Rees  at  Carmarthen  on 
the  26th  of  JfarcA,  and,  on  the  31st  of  ilfarcA  1849, 
Rees  not  appearing,  an  order  was  made  according  to 
the  prayer. 

Rees 
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Bees  now  presented  a  petition,  from  the  evidence 
in  support  of  which  it  appeared,  that  his  bills  of  costs 
bad  been  delivered  to  ChriffUhs  in  June  1846,  and  had 
been  paid  on  the  27th  of  June  1846,  out  of  the  money 
deposited!  in  the  bankers'  hands,  leaving  a  balance  of 
S\L  It  appeared  also,  that  in  1846  or  \%A1f  Morgan 
had  notice  of  the  fact. 
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The  second  petition  prayed,  that  the  order  for 
taxation  &c.  might  be  discharged  as  to  all  matters 
prior  to  the  28th  oiJune  1846. 

Mr.  Turner  and  Mr.  E.  F.  Smith,  in  support  of  the 
petition.  The  order  obtained  on  the  Slst  o(  March 
is  irregular,  so  far  as  relates  to  the  bills  of  costs  paid 
more  than  twelve  months  previously,  for  whenever 
the  Solicitors'  Act  applies  (a),  the  Court  cannot,  in 
such  case,  send  a  bill  for  taxation  as  against  the  soli- 
citor :  In  re  Downes  (i).  This  rule  applies  where 
payment  is  made  by  trustees  &c.,  and  the  application 
for  taxation  is  made  by  the  cestui  que  trust.  In  re 
Afassey{c).  The  order  was  obtained  upon  a  false 
statement  as  to  the  nonpayment,  and  the  Kespondent 
ought  to  be  charged  with  the  costs  of  this  petition. 


Mr.  Chandless,  contra.  The  order  was  obtained 
upon  special  petition,  and  not  as  of  course,  and  there- 
fore the  rule  as  to  suppression  of  material  facts  is 
inapplicable.  The  solicitor  allowed  the  order  to  be 
taken  in  his  absence,  and,  therefore,  if  the  order  be 
discharged,  no  costs  ought  to  be  given,  and  if  it  be 
discharged,  it  ought  to  be  discharged  entirely. 


The 


(«)  6 &7  Vict.  c. 73.  *.41. 
(b)  5  Beav.  425. 


(c)  8  Beav.  458. 
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1849.  The  undertakiiig  of  February  1845  created  a  privity 

^^"^^^  between  Morffan  and  Bees,  Morgan  thereby  under- 
took to  pay  Rett  any  sum  '^  that  might  be  fairly  due 
to  him  upon  rendering  his  bills  and  accounts."  This 
implies  that  the  bills  and  accounts  were  to  be  rendered 
to  and  settled  by  Morgan.  The  agreement  gave  him  a 
right  of  taxation,  which  could  not  be  destroyed  by  a 
private  arrangement  between  Bees  and  Griffiths,  with- 
out his  consent  and  against  his  interest.  The  case 
is  very  different  from  a  cestui  que  trust  coming  to  tax 
the  bill  of  the  solicitor  of  the  trustee  with  whom  he 
has  no  connection. 

In  Balme  v.  Paver  {a),  a  Defendant,  upon  a  com- 
promise of  a  suit,  agreed  to  pay  the  Plaintiffs'  costs: 
Lord  Eldon  held,  that  the  Defendant  was  entitled  to 
have  them  taxed.  In  Vincent  v.  Venner  (£),  the  same 
rule  is  stated,  and  Sir  John  Leach  says,  '*  The  party 
agreeing  to  pay"  [the  costs  of  another  party]  ** stands 
in  the  place  of  the  solicitor's  client,  and  has  all  his 
rights  to  ascertain  the  just  amount  of  costs  f  the  rule 
is  stated  in  Chambers  v.  Sadler  (c)  and  Lady  Longford 
V.  Mahony(d).  There  has  been  a  juggle  between 
Griffiths  and  Bees  to  avoid  taxation  ;  but  there  has  been 
no  payment,  as  against  the  party  thus  entitled  by  agree- 
ment to  have  the  bill  taxed. 

The  Masteb  of  the  Bolls.  This  order  cannot 
stand  in  its  present  form. 

These  bills  of  costs  were  payable  out  of  the  funds  of 
Morgan ;  and  he  had  an  undoubted  right  to  have  than 
taxed,  under  the  Act,  if  he  had  applied  in  time.     But 

in 

(fl)  Jacob,  305.  (c)  1  Add.  *  ICL  717. 

lb)  1  Myi.  4-  IC.  214.  (d)  ^Dr.^  War.  p.  109. 


In  re  Rebs. 
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in  Jttne  1846,  the  executor,  who  was  the  client  and  1849. 
the  party  liable  to  pay;  agreed  upon  the  amount,  and 
paid  the  bills,  behind  the  back  of  Morgauy  out  of  the 
200/.  deposited  at  the  Bankers,  leaving  a  considerable 
balance.  It  then  became  unnecessary  to  resort  to  the 
undertaUng  of  Morgany  which,  in  consequence,  never 
came  into  operation. 

I  am  OHnpelled  to  say,  that  Morgan  had  very  early 
notice  of  this  payment,  though  he  denies  it.  The  sur- 
plus which  belonged  to  him  was  even  offered  to  him, 
but  he  refused  to  receive  it.  Even  after  the  payment, 
he  might  have  been  entitled  to  a  taxation,  if  he  had 
come  in  due  time ;  but  instead  of  that,  he  comes 
for  a  taxation  years  afterwards,  and  instead  of  stating 
his  case  truly  and  fully,  as  he  was  bound  to  do,  he 
alleged  a  case  not  warranted  by  the  facts,  but  which, 
if  true,  would  have  justified  the  order  then  made.  He 
stated  that  there  had  been  no  delivery  or  payment: 
the  facts  were  otherwise. 

It  is  argued,  that  this  was  immaterial,  because  the 
petition  was  served ;  but  I  cannot  agree  in  that.  Why 
Rees  did  not  appear,  I  do  not  know.  The  reasons 
stated  by  him  are  not  satisfactory ;  for  although  he  was 
not  then  in  a  condition  to  make  his  defence,  he  might 
have  appeared  and  asked  for  time. 

The  order  cannot  be  sustained ;  for,  upon  the  facts 
now  appearing,  the  law  does  not  allow  Morgan  to  open 
the  settlement  of  accounts.  He  may  be  entitled  to  a 
taxation  of  the  subsequent  bills ;  but  his  Counsel  de- 
dinmg  it,  the  order  must  be  altogether  discharged. 

Looking  at  the  conduct  of  Morgan^  I  think  he  ought 
to  pay  the  costs  of  the  present  petition. 
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1849. 


Nov.  G. 


ROBERTSON  v.  SKELTON. 


A  purchaser      TN  July  1846^  two  houses  were  sold  by  auction,  in  a 
from  the  X  creditors'  suit,  and  were  purchased  by  HiginbaOum. 

By  the  conditions  of  sale,  he  was  to  get  the  report  con- 


Court  is  in 
equity  the 

tlTe^orcE?  con.  ^^^  ^^^^  *«  8*  ^^  ^ugrtw^  1846,  and  pay  hfa  pur- 
firming  the  chase  money  into  Court  before  the  12th  of  Nmember 
am^de'terioni-  1846,  and  be  let  into  possession  as  from  the  29th  of 


tion  of  the 
property 
arising  from 
accident  or  by 
fire,  without 
the  defiiult  of 
tlie  vendor, 


September  1846. 


In  consequence  of  the  purchaser's  de&ult,  the  Plain* 
tiff,  on  the  20th  of  April  1847,  obtained  an  order  to 
feUs^uporthe   confirm  absolutely  the  Master's  report  of  the  best  pur- 
purchaser,        chaser,  (a) 
If,  between  ^  ^ 

the  contract 
and  convey-         \^  jj^^  1847,  on  an  application  by  the  Plaintiff  to  have 

arises  by  acci^  the  purchase  money  paid  into  Court,  a  reference  was 
dent,  which 


brings  with  it 
legal  obliga- 
tion, which 
niuat  be  im- 
mediately 
satisfied,  the 
expense  in- 


made  to  the  Master,  to  enquire  whether  a  good  title 
could  be  made. 


In  July  following,  the  vendor  being  in  possession,  a 
part  of  the  property  fell  down  and  damaged  the  adjoin- 
curred  by  the  j^g  property,  the  owner  of  which  threatened  to  bring 
payable  by  the  an  action.  The  other  parts  of  the  premises  were  ruinous 
^"Afche  ^^  dangerous  to  the  public 
confirmation 
of  the  report, 
a  part  of  the 
premises  fell 
down  and 
damaged  the 
neighbouring 
property,  the 

owner  oi  which  threatened  to  bring  an  action,  and  the  remainder  was  ruinous  and 
dangerous  to  the  public.  The  ^vendor  having  reinstated  and  repaired  the  premises, 
the  Court  held,  that  the  purchaser  was  bound  to  indemnify  him,  and  on  petition, 
ordered  a  reference  to  ascertain  tlie  expenses  properly  incurred. 


The  Plaintiff  petitioned  for  a  reference  to  the  Master 
to  ascertain  what  was  proper  to  be  done ;  but  Higin" 

botkam, 
(a)  \0Be:zvan,\97. 
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Botham,  though  served  with  the  petition,  declined  being        1849. 
a  party  to  the  reference,  and  obtained  his  costs  of  the    ^^^^^ 
proceeding- 


V, 

Skelton, 


The  Master  reported  that  the  damage  done  to  the 
neighbouring  premises  should  be  repaired,  and  that  part 
of  the  premiss  should  be  shored  up,  and  certain  repairs 
done  to  the  premises,  in  order  to  render  them  habitable 
and  retain  the  tenants.  The  report  being  confirmed, 
the  propoaed  repairs  &a  were  done  at  an  expense  of 
62/.,  and  the  costs  of  the  proceeding  amounted  to  118/. 

The  blaster  having,  in  March  1849,  reported,  that  a 
good  title  could  be  nuule,  a  petition  was  now  presented 
by  the  Phuutiff,  praying  that  the  purchaser  might  pay 
hm  purchase  money,  with  interest  from  the  12th  of  No- 
vember 1846,  and  the  amount  paid  for  repau's  and  costs, 
and  that  the  Receiver  might  pay  him  the  tents  from  the 
29  th  of  September  1846,  and  let  him  into  possession. 

The  only  point  now  argued  was,  as  to  the  liability  of 
the  purchaser  to  pay  the  sums  expended  in  repairs  and 
costs. 

Mr.  Martindale,  in  support  of  the  petition. 

In  equity,  an  estate  agreed  to  be  purchased  is  con- 
Bidered  the  estate  of  the  purchaser  from  the  time  of  the 
contract,  and  the  purchase  money  from  that  time  is 
held  to  belong  to  the  vendor,  (a) 

"  The  consequence  is,  that  if,  after  the  contract,  the 
estate  be  improved  in  the  interval ;  or  if  the  value  be 

lessened, 


(a)    Harford    r.  Punier^    1  Madd,    p.  538.,    and  Aciand   v. 
GiiriJbrd,2Madd.S2. 


CASES  IN  CHANCERY. 

1849.       lessened,  by  the  failure  of  tenants  or  otherwise,  and  no 
Jt^*^''''^^     fault  on  either  side,  the  vendee  has  the  benefit  or  sustains 

ROBBRTSON 

V.  the  loss.     If  there  be  a  loss  by  fire,  after  the  contract 

Skblton.  jyj^  before  the  completion  of  it,  and  neither  party  is  in 
fault,  the  loss  falls  upon  the  vendee,  as  was  held  in 
Paine  v.  Metier  (a),  and  admitted  in  the  later  case  of 
Spurrier  v.  Hancock  (&),  though  there,  the  bidding 
not  being  confirmed  by  a  report,  the  Lord  Chancellor, 
on  the  authority  of  the  Attomey^Genered  v.  Day  (c)^ 
held  the  vendor  was  responsible  for  the  loss.  The  gain 
or  loss  on  an  estate  &lls  upon  the  person  to  whom  the 
Court  holds  the  estate  to  belong.  If  a  reversionary  in- 
terest is  agreed  to  be  purchased,  and  lives  drop  before 
the  conveyance,  the  vendee  has  the  benefit  The  same 
rule  prevuled  in  the  civil  law.''((2) 

Here,  the  report  was  confirmed  before  the  accident, 
and  from  the  time  of  the  confirmation,  at  least,  the  con- 
tract was  complete.  In  JEx  parte  Minor  (e),  the  premises 
were  burnt  before  the  confirmation  of  the  report^  and  on 
that  ground  Lord  JEIdon  allowed  the  purchaser  a  com- 
pensation. Again,  in  Twiffg  v.  FifieU  {g\  his  Lordship 
acted  on  the  same  principle,  considering  the  purchaser 
as  having  the  purchase  from  the  confirmation  of  the 
report.  In  subsequent  cases,  it  was  thought,  that  the 
contract  was  made  the  moment  that  the  purchaser's 
name  had  been  entered  in  the  Master's  book  (Anson  v. 
Towffood{h),  Veseyy.  Elti)ood{i)).  From  the  confirmation 
of  the  report,  at  the  latest,  then,  the  purchaser  was, 
in  equity,  the  owner  of  the  property,  and  the  vendor 
his  trustee.  The  purchaser,  therefore,  is  bound  to  in- 
demnify his  trustee  from  any  loss  or  liability  attaching 

to 

(a)  6  Ves.  349.  {e)  11  Vet.  559. 

(b)  4  Ves.  667.  (g)  13  Vet.  517. 

(c)  1  r«. sen. 221.  (*)  IJac.^  fV.eZ7. 

(d)  1  Madd.  p.  539.  (i)  3Dr.^  War.  74. 
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to  or  incurred  in  respect  of  the  property  between  the 
contract  and  its  completion. 

Where  a  vendor  is  bound  to  keep  up  an  embankment^ 
or  to  keep  in  repair,  or  to  perform  other  covenants  in 
respect  of  the  property,  he  must,  for  his  own  protection, 
perform  those  duties,  in  the  interval  between  the  con- 
tract and  conveyance,  if  the  vendee  will  not  do  so. 
The  vendor  remaining  legally  liable,  is  not  to  expose 
himself  to  actions  at  the  suit  of  third  parties,  or  in- 
dictments, by  neglecting  to  perform  his  obligations  to 
third  parties  and  his  duty  to  the  public. 

Performing  those  duties,  the  vendee  must  indemnify 
him  against  all  the  damages  and  expenses  sustained  by 
him,  including  the  costs  occasioned  by  the  purchaser's 
not  concurring  in  the  necessary  arrangements. 

In  this  case,  the  vendor  was  hot  bound  to  submit  to 
an  action  at  law  at  the  suit  of  the  owner  of  the  neigh- 
bouring property,  or  to  proceedings  by  the  parish  under 
the  Metropolitan  Building  Act.  {a) 

He  also  cited  Sugdm^s  Vendors  (b)  and  Garrick  v* 
Earl  Camden,  (c) 

Mr.  Steerej  cantrd,  for  the  purchaser.  This  is  a  case 
of  pure  waste  on  the  part  of  the  vendor,  and  differs  from 
the  cases  of  fire  and  accidental  damage.  The  purchaser 
becomes  owner,  not  from  the  confirmation  of  the  report, 
but  from  the  payment  of  the  purchase  money :  Mackrell 
V.  Hunt  (cf),  per  Lord  Hardwiche ;  and  Lord  Eldon^  in 
Paine  v.  Metier  (e)y  by  the  reference  made  by  him  to 

the 

(a)  7  &  8  net.  c,  84.  x.40.  (d)  2  Madd.  34.  note. 

(b)  P.  71.  74.  331.  (1 1th  ed.)  (e)  6  Vet.  349. 
(O  2  Cox,  231. 


1849. 

robbrtso- 

Skbltoh. 


11. 
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1849.       the  Master,  seems  to  have  conmdered  it  from  the  ac- 
i^^i^H    ceptomce  of  the  title. 

V. 

Skblton.  The  purchaser  was  unable  to  take  possesdon  without 

waiving  all  objections  to  the  title,  and  in  the  mean  whUe, 
the  vendor  had  no  right  to  lay  out  money  on  the  estate 
without  the  authority  and  consent  of  the  purchaser. 
If  a  man  thinks  fit  to  improve  the  property  of  another 
without  authority,  he  cannot  recover  the  amount  of  his 
outlay. 

Here,  the  claim  is  for  unliquidated  damages,  which 
must  be  recovered  by  action  at  law  and  not  in  equity: 
Denton  v.  Stewart {a)^  Toddy.  Gee.  (b)  At  all  events, 
the  claim  should  be  brought  forward  by  supplemental 
bill.  Nelson  v.  Bridges (c),  giving  the  purchaser  an 
opportunity  of  examining  and  cross-examining  the 
witnesses. 

The  delay  is  attributable  to  the  vendor  in  making 
out  his  title,  and  who  therefore  must  bear  the  interim 
loss  (d) :  Foster  v.  Deacon  (e),  Ferguson  v.  Tadman  (y), 
Minchin  v.  Nance.  (Ji) 

The  purchaser  is  not  liable  to  the  costs  of  the  re- 
ference. Camden  v.  Benson  (t)  seems  to  be  incorrect : 
Flower  v.  Hartopp.  (A) 

Mr.  Marttndale,  in  reply,  did  not  ask  die  costs  of 
the  reference  as  to  title. 


The 


(a)    1  Cox,  258.  *   17  Vet.  (e)  3  Mad.  394. 

27611.  (g)  lSim<nu^530. 

(A)  17  Vet.  273.  (A)  4  Beav.  332. 

(c)  2  Beav.  239.  (t)  1  Keen,  671. 

(d)  See  1  Madd.  p.  540.  Ik)  8  Beav.  200. 
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I  will  look  at  the  authorities^  to  see  the  principle  to    Robertson 
be  deduced  from  them. 


V. 

Skblton. 


The  Master  of  the  Bolls. 

On  the  20th  ot  April  1847,  an  order  was  made  to 
confirm  absolutely  the  Master's  report,  finding  Mr. 
Higinbotham  to  be  the  purchaser  of  the  property,  to 
which  a  good  title  was  afterwards  made. 

By  the  established  rule  of  the  Court,  the  purchaser  is 
to  be  considered,  in  equity,  as  the  owner  of  the  estate, 
from  the  date  of  the  order  confirming  the  report ;  and 
any  deterioration  of  the  property  arising  from  accident, 
as  by  fire,  without  the  fault  of  the  vendor,  falls  upon 
the  purchaser. 

In  the  month  of  July  following  the  date  of  the 
order,  a  part  of  the  property  fell  down,  and  if  that  had 
been  all,  the  loss  would,  in  this  case,  have  fallen  upon 
the  purchaser. 

But  the  falling  of  a  wall  did  injury  to  the  adjoining 
property  of  Mrs.  Hutchinson,  and  the  injury  to  her  con- 
tinued, and  could  not  but  continue,  so  long  as  the 
rubbish  which  had  fallen  on  her  premises  was  allowed 
to  remdn.  Moreover,  a  part  of  the  property  which  had 
not  actually  fallen  had  become  ruinous  and  was  danger- 
ous to  the  public,  (a) 

The  vendor,  being  in  the  possession  of  the  property, 
was  liable  to  actions  and  indictments  for  the  injuries  done 
and  impending.     He  was,  by  reason  of  his  possession, 

under 

{a)  Metropofiian  Buildings*  Act,l&  8  rict.  c.84.  sAO. 

Vol.  XIT.  T 


Skblton. 
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1849.        under  l^al  obligations  to  compensate,  remove,  and 
RoBBRT^    obviate  the  injuries  done,  continuing  and  impending, 
«.  and  being  under  such  obligations,  he  expended  money 

in  satisfying  them.  One  of  the  objects  of  this  petition 
is  to  obtun  an  order  that  the  purchaser  may  repay  that 
money. 

There  is  no  complaint  as  to  the  state  of  the  property 
at  the  time  of  the  sale,  or  at  the  time  when  the  pm> 
chase  was  confirmed ;  and  it  is  not  alleged,  that  the 
completion  of  the  purchase  was  in  any  manner  delayed 
by  the  vendor.  For  any  thing  which  appears  to  the 
contrary,  the  state  of  the  property  was  known  to  both 
parties  equally ;  and  if  it  had  not  been  for  the  neglect 
or  delay  of  the  purchaser,  he  might  have  had  possession 
of  the  property  at  the  time  appointed  by  the  conditions 
of  sale,  viz. :  in  November  1846. 

In  equity,  the  estate  belongs  to  the  purchaser  from 
the  date  of  the  order  to  confirm  the  report,  and  the 
right  to  possession  belongs  to  the  vendor,  till  the  pur- 
chase money,  for  which  it  is  security,  is  paid. 

The  right  of  possession  is  accompanied  by  the  obli- 
gation to  account  for  the  rents  received;  but  notwith- 
standing the  existence  of  this  right  to  possession,  it 
cannot  be  said  to  be  accompanied  by  all  the  duties  and 
liabilities  usually  annexed  to  the  possession,  as  a  loss 
occasioned  by  accident,  as  by  fire,  fSalls  upon  the 
purchaser. 

I  am  not  aware  that  the  cases  have  gone  further  than 
to  determine,  that  the  purchaser  is  to  bear  the  loss  oc- 
casioned by  the  deterioration  of  the  purchased  property ; 
but  if  the  accident  by  which  the  loss  arose  brings  with 
it  legal  obligations,  which  must  be  immediately  satisfied, 

and 
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and  cannot  be  aatisfied  without  incurring  expense,  it        1849. 
appears  to  me  that  the  case  falls  within  the  same  prin-    j^qb^rtson 
ciple,  and  that  the  expense  so  incurred  ought  to  be 
repaid  by  the  purchaser,  in  respect  of  whose  property 
and  the  accidents  befalling  it  the  obligation  was  in- 
curred. 


Skklton. 


The  Plaintiff,  in  this  case,  holding  a  representative 
character,  very  properly  considering  that  it  would  not 
be  safe  for  him  to  incur  the  expense  without  the 
sanction  of  the  Court,  obtained  a  reference  to  the 
Master  to  inquire  into  the  subject ;  the  purchaser  de- 
clined to  be  any  party  to  the  reference,  and  the  report 
was  consequently  made  in  his  absence ;  but  as  far  as 
the  testator's  estate  was  concerned,  it  has  been  found 
that  the  sum  of  512.  lOs.  was  an  expense  proper  to  be 
incurred  for  the  purposes  in  his  report  mentioned,  being, 
substantially,  the  purposes  necessary  to  satisfy  the  obli- 
gations occasioned  by  the  accident,  and  to  the  amount 
of  them  I  think  ought  to  be  added  the  fee  of  21  2$. 
allowed  to  the  district  surveyor. 

The  other  costs  which  are  prayed  by  this  petition 
seem  to  me  to  be  costs  incurred  for  the  protection  of 
the  testator's  estate,  or  of  the  persons  responsible  for  its 
due  application.  The  costs  of  the  order  of  the  16th 
September^  1847,  the  charges  of  the  surveyor  employed 
by  the  Receiver,  and  the  fee  to  the  solicitor  of  Mrs. 
Hutchinson,  were  costs  and  expenses  which  I  may 
conclude  to  have  been  properly  incurred  for  the  pro- 
tection of  the  trustees ;  but  it  does  not  appear  to  me 
that  they  are  properly  chargeable  against  the  purchaser. 
Nor  do  I  think  that  the  purchaser  is  bound  by  the 
Master's  report  to  admit,  that  the  sum  of  51Z.  lOs. 
thereby  authorised,  or  the  sum  of  27.  28.,  which  was 
paid  to  the  dbtrict  surveyor,   was  properly  payable. 

T  2  If 


♦ 
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1849.       If  he  deures  farther  investigation,  I  think  him  entitled 

-l''*^^^^      to  it« 
Robertson 
r. 

KBLTON .  There  must  be  an  order  for  payment  of  the  paichaae 
money  with  interest,  as  prayed,  and  an  order  for  an  ac- 
count of  rents.  If  the  purchaser  desires  an  account  of 
the  expenses  properly  incurred,  and  paid  in  respect  of 
the  purchased  property,  by  reason  of  the  accident 
which  occurred  in  July^  1846,  that  inqniry  must  be 
made  before  any  order  is  made  for  payment  of  the  rent ; 
but  if  he  is  willing  to  admit  the  payment  of  51/.  10«. 
and  2/.  2«.,  I  will  direct  the  amount  to  be  deducted 
from  the  rent  payable  to  him,  and  the  rent  to  be  paid. 

Both  parties  being,  as  I  think,  in  part  wrong,  I  shall 
give  no  costs  of  this  petition  improperly  incurred* 

The  costs  of  the  inquiry,  if  taken,  to  be  reserved. 
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In  re  The  DIRECT  LONDON  and  PORTS- 
MOUTH Railway  Company. 

T  N  the  case  of  Cohen  v.  Wilkinson  (a)  an  injunction 
-*-  was  granted  on  the  18th  of  June  1849,  to  restrain 
the  application  of  the  funds  in  the  construction  of  a 
fraction  only  of  this  railway. 

The  Defendants  appealed;  but  before  it  could  be 
heard,  and  on  the  24th  of  July,  the  Plaintiff  Cohen 
presented  a  petition  for  the  dissolution  and  winding 
up  of  the  Company  under  the  11  &  12  Vict.  c.  45. 

Before  any  order  had  been  made  upon  this  petition, 
and  on  the  Ist  of  August  1849,  the  12  &  13  Vict, 
c.  108.  passed,  which  excepted  railway  companies  in- 
corporated by  act  of  parliament  from  the  operation  of 
the  Winding-up  Act. 

The  petition,  therefore,  could  not  now  be  prosecuted, 
and  the  question  was,  how  the  costs  were  to  be  dis- 
posed of. 

Mr.  Turner  and  Mr.  Cole,  for  Cohen,  argued  that, 
as  the  Petitioner  was  right  at  the  time  he  presented 
his  petition,  he  ought  to  have  the  costs. 

Mr.  Malins  and  Mr.  W.  J.  BoviH,  for  the  Railway 
Company,  argued  that  the  petition  ought  never  to 
haye  been  presented,  for  the  Company,  though  under 
an  injunction,  had  not  ceased  all  their  operations,  and 

incorporated 

(a)  Ante,  p.  137. 
T  3 


JVijF.  9. 


A  petition  was 
presentetl  to 
wind  tip  an 
incori>orated 
railway  com- 
pany, but  be- 
fore it  had 
been  heard, 
an  act  paf^sed, 
exempt  lug 
such  com^ 
paniefi.     No 
costs  were 
given  Qt\  dh' 
missing  the 
petition* 


270  CASES  IN  CHANCERY. 

1849.        incorporated  compames  did  not  come  within  the  former 
^^y"^     act,  though  unincorporated  companies  did.  (a) 
Direct 

p^T«o««       ^  Master  of  the  Rolls. 

CompaDy.  *  I  am  of  opinion  that  I  cannot  give  any  costs  in  this 
case.  The  Directors  of  this  Company,  under  a  mis- 
taken notion  of  their  power,  proceeded  to  make  part 
only  of  the  railway ;  and  an  application  being  made  to 
this  Court,  they  endeavoured  to  support  their  supposed 
right.  In  this  I  find  nothing  to  complain  of.  It  is 
said  that  under  the  law,  as  existing  at  the  presentation 
of  the  petition,  the  Petitioner  would  have  been  entitled 
to  an  order  on  his  petition.  The  law  has,  however, 
been  repealed,  in  the  form  of  a  declaration  that  it  is 
otherwise. 

On  the  other  side,  it  is  said,  that  the  Petitioner 
ought  not  to  have  voluntarily  come  forward,  because, 
though  the  Company  were  stopped  by  injunction,  still 
that  they  ought  not  to  be  considered  as  having  alto- 
gether ceased  to  carry  on  business.  If  the  petition  had 
been  heard  before  the  last  act  had  passed,  there  would 
have  been  a  long  argument  on  the  point,  the  law  being 
doubtful  at  the  time  the  petition  was  presented;  but 
then  comes  the  last  act,  which  put  an  end  to  all  ques- 
tion, (jk) 

Is  the  Petitioner  in  any  respect  answerable  for  that, 
or  has  he  incurred  unnecessary  expenses?  I  think 
not,  and  I  must,  therefore,  dismiss  the  petition  without 
costs. 

(a)  Ex  parte  ISarber,  5  RaU.  (b)  11  &  12  fici.  r.45.  #.5. 

Ca.  594.  and  1  HaU  ^  Tw.  238.       art.  7. 
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TAYLOR  i;.  TAYLOR. 


Nov.  16.  22. 


XN  this  case,  Lydia,  the  wife  of  Alexander  Taylor^ 
^  was  sued  in  respect  of  her  separate  estate.  On  the 
30th  oi  June  1849,  it  was  ordered,  that  service  of  the 
subpcena  on  her  should  be  good  service.  She  was 
served  and  appeared,  and  she  afterwards  obtained  time 
to  answer,  which  expired  on  the  10th  of  November. 
An  order  had  also  been  obtained  for  her  to  answer 
aeparate  from  her  husband. 


Attachment 
for  want  of 
answer  or- 
dered, ex 
parte,  against 
tkfeme  covert^ 
who  had  ap- 
peared and 
was  at  liberty 
to  answer 
separate  from 
her  husband. 


The  Clerk  of  Records  and  Writs  having  declined 
issuing  an  attachment  against  her,  without  the  autho- 
rity of  the  Court, 

Mr.  Turner  and  Mr.  Freeling  now  moved,  ex  partcy 
that  a  writ  of  attachment  might  issue  against  her. 
They  cited  Nayler  v.  Byland(a)y  stating  that  it  ap- 
peared, from  the  Registrar's  book,  that  the  order  in 
that  case  had  been  made  ex  parte,  and  Ottway  v. 
Wing,  (b) 

The  Masteb  of  the  Rolls.     I  will  inquire  into  it. 


The  Masteb  of  the  Rolls  made  the  order,  (c) 

(a)  9  Simont,  253.  (c)  Reg.  Lib.  1849  B.  fo.  44. 

(b)  12  Smtmi,  90. 


Kov,  22. 


Note.  —  Bet  Dubois  v.  Holt,  2  rmio«,613. ;  Pannelly,  Tayler, 
Turn.  4>  R,  96. ;  Travert  v.  Bulkeley,  1  Ves.  sen.  384.  and  1  Dickens, 
138. ;  Tarleton  v.  Dyer,  10  Fesey,  442.  ;  Hardy  v.  Sharpe,  SY.^ 
Col.  (Ex.)  377.;  Garey  v.  fVhUtingham,  1  Sim.  ^  S.  163.;  Bushell 
Y.  BtisheU,  1  Simons  ^  S.  16^  ;  BeU  v.  Hyde,  Pr.  in  Ch.  328. ; 
Bunyan  ▼.  Mortimer,  6  Mad.  278. 
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J^ov.  22.  SHALLCROSS  v.  WEAVER. 

A  suit  was  rriHE  testator  devised  bis  real  estates  to  Wright 

a  cesttd  que  ^^^  Bishop  on  trusts  for  sale. 

inut,  to  set 

aside  a  sale  by  _„  ,       , 

trustees  to  This  bill  was  filed  hj  the  heir,  who  was  interested 

Si'^sScS'^'  in  the  estate,  alleging  that  part  of  it  had  been  sold  by 

submitted  to  the  trustees  to  Weaver y  their  solicitor,  at  an  under  value, 

pur^chase  on  ^^^  insisting,  that  under  the  circumstances  stated,  the 

repayment.  sale  ought  to  be  set  aside. 

He  admitted 

the  possession 

of  the  title  The  bill  prayed  a  declaration,  that  notwithstanding 

deeds,  but  re-  ,         ,       ,                           .«  /.          ,              ^    ,                    * 

sisted  their  the  sale,  the  property  still  formed  part  of  the  testator  s 

production,  estate,  and  that  the  same  might,  if  necessary,  be  sold 

Plaintiff  con-  or  conveyed  to  the  Plaintiff,  and  for  a  delivery  of  the 

repay  the  ***^®  deeds  and  for  payment  of  the  rents, 
purchase 

that  tile  tftie^  The  Defendant  admitted  the  purchase,  but  stated 
was  bad,  and  that  it  had  been  discovered  that  the  title  to  the  pro- 
Plaintiff  perty  was  bad.  He  also  stated,  that  he  was,  and  al- 
would  have  ways  had  been,  ready  to  regrant  the  same  to  the  tes- 
he  had  the  tator's  heir,  on  being  repaid  the  purchase  money,  and 
cMose'the  ^  what  he  had  expended  in  substantial  repairs,  and  in- 


title,  m  case  terest  thereon,  and  to  account  for  the  rents  received 

he  abandoned  ,      i  . 

the  suit.  by  him. 
Held  that  the 

solicitor  was  rr<i         -rx    n       i  1      .  1       t  .  n 

bound  to  pro-       The  Defendant  admitted  the  possession  of  certain 
d^s^^^  title  deeds,  and  proceeded :  —  "  And  this  Defendant 

submits  to  the  judgment  of  this  Honourable  Court, 
that  the  Plaintiff  ought  not  to  be  permitted  to  have 
copies  of,  or  inspect  any  of  the  title  deeds  &a,  unless 
he  will,  by  his  Counsel,  consent  to  pay  to  this  Defend- 
ant the  purchase  money  which  he  paid  for  the  houses 

&C., 
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&C.,  together  with  the  sums  of  money  laid  out  thereon 
in  substantial  repairs  and  lasting  improvements,  on 
having  a  reconveyance  made  to  him  of  the  said  houses 
and  premises  of  all  this  Defendant's  right  and  interest 
therein ;  because  this  Defendant  saith,  that  the  title  to 
a  considerable  part  thereof  has  never  been  properly 
deduced  and  made  out^  and  this  Defendant  believes^ 
that  the  same  is  not^  as  it  purports  to  be,  a  good 
marketable  title  in  fee  simple,  and  by  exposure  of  his 
title  to  the  said  Plaintiff,  the  Plaintiff  and  his  solicitor 
will  have  tlie  power^  and  there  will  be  found,  as  this 
Defendant  believes,  an  inclination  greatly  to  injure  this 
Defendant^  by  exposure  of  his  title,  in  case  the  Plaintiff 
and  his  solicitor  shall  think  fit  to  abandon  this  suit, 
and  not  to  repay  back  to  this  Defendant  the  monies 
last  mentioned.'' 
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Shallcross 
Weaver. 


A  motion  was  now  made  for  a  production  of  the 
deeds  and  documents. 

Mr.  Turner  and  Mr.  Elderton  in  support  of  the 
motion.  The  Defendant  is  bound  to  produce  the  title 
deeds.  Whether  he  will  be  allowed  his  outlay  will 
depend  upon  the  circumstances  under  which  he  made 
the  purchase.  The  Defendant  submits  to  have  the 
transaction  set  aside,  alleging  there  is  a  bad  title ;  but 
the  Plaintiff  has  a  right  to  elect  to  keep  him  to  his 
bargain,  and  for  that  purpose,  it  is  necessary  for  the 
Phdntiff  to  know  the  true  state  of  the  title,  as  ap- 
pears by  the  deeds,  to  enable  him  to  make  his  election. 
The  Defendant  is  a  trustee,  and  is,  therefore,  bound  to 
produce  the  muniments  of  title  to  the  Plaintiff,  his 
cestui  que  trust. 


Mr.  Wrighty  contrh.     The  Plaintiff  must  either  affirm 
the  sale  or  repudiate  it,  and  treat  the  Defendant  either 


as 


WSATXS. 
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1849.        as  purchaser  or  as  a  mortgagee  for  the  pordnae  money 
SBjalcmMs    ^^^  outlay.     The  Defendant  has  a  lien  on  the  estate  for 
fh  the  amount  he  has  paid,  and  is  not  compellable  to  pio- 

duce  the  deeds,  until  it  has  been  paid,  or  secnrsd. 
In  Postktkwaite  v.  Bfythe(a)  Lord  £UaH  said,  '^ 
t4ike  it  to  be  contraiy  to  the  whole  course  of  proceeding 
in  this  Court,  to  compel  a  creditor  to  part  with  his 
security  till  he  has  received  his  money.  Nothing  bat 
consent  can  authorise  me  to  take  the  estate  from  the 
Phuntiff  before  payment."  The  Court  has  no  power 
to  compel  the  Plaintiff  to  go  on  with  his  suit.  He 
may  obtain  a  discoyery  of  the  defects  of  the  title,  and 
divulge  them  to  an  adverse  party  (which  it  is  sworn  he 
has  ^'  the  inclination  "  to  do)^  and  then  abandon  his  suit 
The  Defendant  will  then  have  no  security  for  what  he 
has  paid,  and  may  be  ejected  from  the  estate  by  means 
of  information  derived  by  the  Plaintiff.  The  Defendant 
is  willing  to  produce  upon  payment  of.  the  purchase 
money  into  Court. 

Mr.  Turner  in  reply.  The  only  question  is,  whe- 
ther the  Defendant  is  to  be  in  a  better  position  than 
the  trustees,  from  whom  he  has  purchased  under  such 
circumstances,  that  the  sale  cannot  be  supported. 

The  Master  of  the  Bolls. 

I  am  of  opinion  that  this  motion  must  be  granted. 
The  case  is :  a  sale  is  made  by  the  trustees  to  their 
own  solicitor,  at  an  inadequate  price,  and  for  less  than 
the  estate  had  previously  been  valued  at.  The  De- 
fendant says,  that  the  title  to  the  property  is  bad,  and 
that  he  has  laid  out  money  on  the  property ;  and  he 
claims  to  be  entitled  to  a  security  upon  the  estate  for 

the 

(a)  2  Swan.  25b. 
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tbo  purchase  money  and  for  the  money  00  laid  out 
He  says,  '^  unless  I  haye  security  for  these  sums,  I  will 
not  allow  anybody  to  see  whether  a  good  title  can  be 
made  or  not."  It  is  admitted  that  the  purchase  cannot 
be  maintained;  if  so,  can  he  possibly  stand  in  any 
other  situation  than  that  of  the  trustees,  and  would 
the  trustees  be  entitled  to  prevent  the  owner  seeing 
the  deeds  ?     I  think  not.     The  order  must  be  made. 


1849^ 


Sballcboss 

V, 
WlATIR. 


Afifirmed  by  Lord  CotUnkam,  2  HaU^  Twelis,  SSL 


GREGORY  V.  MARYCHURCH. 

l^^ESSRS.  Davies  and  Evans  had  beei^  engaged 
^^  in  partnership  as  solicitors.  By  this  bill,  the 
Plaintiff  sought  to  charge  the  estate  of  Dames  with 
monies  received  for  the  Plaintiff  by  Evansy  during  the 
enstence  of  the  partnership,  in  an  action,  in  which  the 
Plaintiff  asserted  Davies  and  Evans  had  been  employed 
by  him.  The  defence  was,  that  the  transaction  was 
subsequent  to  the  dissolution,  and  this  the  Defendants 
taid  took  place  on  the  5th  of  May  1847,  and  that  Evans 
alone,  and  not  the  firm,  had  been  so  employed  by  the 
Plaintiff 

Evidence  was  entered  into,  and  one  Eager  had  been 
examined  on  behalf  of  the  Defendants.  Publication 
passed  on  the  10th  of  November ^  and  the  depositions  had 
been  delivered  out. 


Decs, 

After  publica- 
tion, the 
Plaintiff  dis- 
covered ma- 
terial evi- 
dence :  leave 
was  given, 
upon  motion, 
to  examine 
witnesses  to 
prove  it. 

Motion, 
after  publica- 
tion, to  prove 
an  affidavit  in 
another  cause 
made  by  a 
witness  ex- 
amined in  this, 
and  tending 
to  discredit 
him,  refused. 


On  the  22nd  of  November^  the  Plaintiff  discovered, 
that  in  another  suit  oi  Evans  v.  Davies,  Davies  had 
made  an  affidavit,  in  which  he  swore  that  he  and  Evans 

had 
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V, 

Mart- 
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bad  been  attornies  for  the  Pluntiff  in  the  acdon  in 
question,  and  had  stated  that  the  firm  were  liable.  He 
also  discovered,  that  Eager  had  made  an  affidavit  in  the 
same  cause,  in  which  he  stated,  that  he  was  present  at 
a  meeting  between  Evans  and  Davies^  at  which  it  was 
agreed,  that  the  partnership  should  be  dissolved  £u/rom 
the  \9t  of  August  1847. 

The  Plaintiff  now  moved  for  liberty  to  exhibit  inter- 
rogatories to  prove  the  two  affidavits,  or  that  he  ^'  might 
be  at  liberty  to  prove  the  matters  aforesaid  by  the  affi* 
davits  of"  witnesses. 

Mr.  Beahs  in  support  of  the  motion.  The  evidence 
being  material,  and  only  recently  discovered,  the  Plain- 
tiff ought  to  have  an  opportunity  of  adducing  it  The 
proper  course,  in  order  to  obtain  the  benefit  of  the 
newly  discovered  evidence,  is  to  apply  by  motion,  and 
not  to  file  a  supplemental  bill ;  Knight  v.  Knight  {a\ 
2  Madd.  Pr.  (&)  The  Court  is  less  strict  in  allowing 
new  documents  to  be  proved  than  in  permitting  further 
oral  testimony. 


Mr.  Turner  and  Mr.  Shebbeare^  contra.  As  to  the 
affidavit  of  Dames,  it  ought  not  to  be  admitted,  for,  he 
being  dead,  the  Defendants  have  no  means  of  explain- 
ing it ;  and  besides,  there  is  no  charge  in  the  bill  relating 
to  it,  or  as  to  any  such  admission,  and  hence  it  cannot 
be  received  in  evidence  at  the  hearing. 

As  to  Eager,  he  has  already  been  examined  as  a  wit- 
ness, and  this  attempt  to  discredit  his  testimony  should 
have  been  brought  forward  by  articles  to  discredit. 


The 


(a)  4  Madd.  1. 


(b)  P.  560.  (3d  ed) 
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The  motion  is  not  to  withdraw  publication  and  give 
both  parties  liberty  to  enter  into  further  eyidence,  but 
is  simply  limited  to  a  piece  of  evidence  beneficial  to  the 
Plaintiff. 

Mr.  BecUes,  in  reply. 

The  Master  of  the  Rolls. 

There  is  a  possibility  of  inconvenience  in  whichever 
way  the  matter  be  disposed  of.  On  the  one  hand,  if  I 
revise  this  motion,  the  Plaintiff  may  be  deprived  of 
very  material  evidence;  and  on  the  other,  if  I  grant  it, 
the  Defendants  may  be  exposed  to  some  inconvenience 
by  not  being  able  to  bring  evidence  at  the  hearing  to 
rebut  the  new  testimony. 

There  are  two  questions  which  are  entirely  different ; 
first,  that  part  of  the  motion  relating  to  the  witness ; 
and,  secondly,  that  relating  to  the  party  whose  estate  is 
sought  to  be  charged.  The  use  sought  to  be  made  of 
the  affidavit  of  the  witness  Eager,  would  seem  to  be  to 
discredit  his  testimony.  If  that  is  the  intention,  I  do 
not  know  why  the  ordinary  mode  ought  not  to  be 
adopted,  and  which  will  afford  the  witness  an  oppor- 
timity  of  explaining  the  matter.  I  am  inclined  to 
think,  that  it  is  for  the  purpose  of  discrediting  the 
witness,  and  the  Plaintiff  must  adopt  the  ordinary 
mode  of  doing  so. 

As  to  the  other  affidavit,  I  do  not  see  the  objection 
to  ^ving  the  Plaintiff  an  opportunity  of  bringing  it 
forward ;  but  I  cannot  think  of  allowing  it  to  be  proved 
by  affidavit  The  Plaintiff  has  to  prove  the  signature, 
and  to  shew  that  the  affidavit  was  filed  in  a  legal  pro- 
ceeding :  that  can  only  be  properly  done  by  filing  in- 
terrogatories. 


1849. 
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terrogatoriea,  and  giving  tbe  other  party  liberty  to  fife 
croes  intent^torioB  on  the  sabject. 

I  cannot  guard  against  every  possible  inconvenience, 
but  I  can  do  this:  —  I  can  enable  the  Plaintiff  to  tender 
the  evidence,  and  if  necessary  at  the  hearing,  an  inquiry 
may  be  directed,  for  the  purpose  of  enabling  the  De- 
fendants to  defend  themselves  against  the  effect  of  this 
new  evidence.  I  r^ret  I  do  not  see  how  it  is  poeable 
to  do  complete  justice  in  either  way.  The  witnesses 
have  been  examined,  publication  has  passed,  and  new 
evidence  has  since  been  discovered,  which  I  must  take 
to  be  material ;  I  think  the  best  thing  will  be  to  enable 
the  party  to  tender  it,  and  if  the  pleadings  will  not 
allow  it  to  be  used,  still  it  may  then  give  a  right  to  a 
further  inquiry. 

The  Defendants,  on  their  parts,  may  either  iq>ply  to 
exhibit  interrogatories  to  examine  witnesses  of  their 
own,  or  at  the  hearing  may  obtain  an  inquiry,  and 
thus  delay  and  expense  may  possibly  be  avoided. 

I  do  not  think  I  can  prevent  this  evidence  being  ten- 
dered ;  and  I  must  give  leave  to  the  Phuntiff  to  exhibit 
interrogatories  to  prove  the  affidavit  o{  Dames,  and  give 
leave  to  the  Defendants  to  cross-examine  any  witnessesy 
for  the  purpose  of  shewing  that  he  did  not  swear  that 
affidavit;  and  when  the  contents  of  the  affidavit  are 
known  they  may  apply.  This  must  be  without  pre- 
judice to  the  admissibility  of  the  evidenoe. 

Plaintiff  to  pay  the  coats. 
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The  Duke  of  BRUNSWICK  t.  The  Duke  of  CAM- 
BRIDGE. 

iniXCEPTIONS  for  insufficiency  were  taken  to  the 
""^  Defendant's  answer  to  a  supplemental  bill  of  dis- 
covery of  matters  subsequent  to  the  filing  of  the 
original  bill.  The  Master  overruled  them,  and  this  was 
an  appeal  from  his  decision. 

The  bill  alleged  to  the  effect  following : — that  Messrs. 
-P.,  (7.,  and  G.,  as  solicitors  for  the  Defendant,  "  have  ^  in 
their  possession  divers  documents  &c.  relating  to  the 
matters  &c  The  interrogatory  also  was  in  the  same 
form,  using  the  word  "  have.^ 

The  exception,  however,  averred,  that  the  Defendant 
had  not  answered,  whether  the  solicitors  "  had^  not  in 
their  possession  &c,  &c. 

Mr.  R.  Palmer  and  Mr.  Cole  adnutted  the  variation  ; 
but  in  support  of  the  exception,  argued,  that  as  the 
passage  in  the  bill  was  sufficiently  pointed  out,  a  small 
variation  was  unimportant:  Woodroffe  v.  Daniel  {a), 
Brown  v.  Keating  (6),  in  which  case  it  was  held,  that 
exceptions  to  an  answer  for  insufficiency  would  not 
fail  on  account  of  their  not  following  literally  the 
words  of  the  interrogatory,  if  the  variation  be  not  im- 
portant. 


Bee.  13. 


Exceptions  for 
insufficiency 
will  be  over- 
ruled, if  they 
vary,  in  a 
material  par- 
ticular, from 
the  form  of  the 
interrogatory, 
as  where  the 
interrogatory 
is  in  the  pre- 
sent tense  and 
the  exception 
is  in  the  past* 


Mr.  Turner  and  Mr.  JElmsley,  contra,  did  not  dispute 
the  rule  laid  down  in  the  case  last  cited,  qualified  as  it 
was  by  this: — that  the  variation  must  not  be  important ; 

[but 


(a)  10  iSfmoM,  243. 


(b)  2  Beavany  581. 
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The  Duke  of 
Brunswick 

V,      . 

The  Duke  of 
Cambridok* 


but  argued  that  here,  the  questions  .were  materially 
different,  the  one  referring  to  the  present,  and  the'  other 
to  the  past  possession,  and  that,  therefore,  the  yaria- 
tlon  was  a  material  one. 

TTie  Masteb  of  the  Rolls.  I  oertidnlj  think  that, 
to  ask  a  Defendant  whether  a  thing  **  was "  in  time 
past,  is  not  the  same  thing  as  to  ask  him  whether  it  '^  is'' 
so  now,  at  the  time  present ;  and  unless  it  be  waived, 
I  must  consider  the  objection  substantial. 

It  ought  to  be  understood,  that  upon  an  allegation 
and  interrogatory  stating  that  a  thing  happened  in 
time  present,  an  exception  to  the  answer  is  not  properly 
taken  in  the  form  which  relates  only  to  the  time  past 


An  interroga- 
tory asked 
whether  cer- 
tain sums  had 
not  come  to 
the  Defend- 
ant's  hands, 
and  whether 
he  had  not 
applied  '*  the 
same.**    The 
Defendant 
denied  that 
any  sums  had 
come  to  his 
hands,  but  did 
not  answer 
the  remainder. 
Held,  that  the 
answer  was 
sufficient. 


The  bill  allied,  that  certun  sums  had  been  remitted 
from  Hanover,  and  had  come  into  the  hands  &c  of  the 
Defendant ;  and  the  Defendant  was  asked,  whether  the 
same  had  not  come  into  the  hands  &c.  of  the  Defendant, 
*'  or  some  other  and  what  other  person." 

The  next  interrogatory  proceeded  as  follows:  — 
"  Whether  the  said  sums  of  money  &c.  did  not  come  to 
the  hands  &c.  of  the  said  Defendant,  with  notice  that 
they  belonged  to  your  orator ;  and  whether  the  said 
Defendant  has  not  taken  upon  himself  to  apply  and 
dispose  of  the  same,  or  some  and  what  part  thereof,  in 
some  and  what  manner." 

To  this,  the  Defendant,  after  statmg  that  he  was 
ignorant  whether  any  sums  had  been  remitted,  but 
that  if  any  had  been  remitted,  no  part  had  come  into 
the  hands  &c  of  him  or  of  any  other  person  by  his 
order,  or  for  his  use,  answered  simply  as  foUows :  — 
**  And  this  Defendant  says,  that  no  part  of  the  said 

sums 
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sums  of  money  in  the  said  supplemental  bill  mentioned 
did  come  to  the  hands  &c  of  this  Defendant" 

Mr.  B.  Palmer  and  Mr.  Cok.  This  answer  is  in- 
sufficient ;  it  does  not  state  whether  the  Defendant  has 
applied  or  disposed  of  the  monies  remitted.  It  is  pos* 
Bible  they  might  not  have  come  to  his  hands,  and  yet 
he  may  have  intermeddled  with  their  application  and 
disposition,  or  done  so  through  his  agents. 
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The  Duke  of 
Brunswick 

V, 

The  Duke  of 
Cambridob. 


The  Masteb  of  the  EoLLS. 

The  first  part  relates  to  what  has  been  received  by 
the  Defendant,  and  the  next  part  to  what  he  has  taken 
upon  himself  to  apply  and  dispose  thereof.  The  ques- 
tion^  in  substance,  is  this :  — ^Whether  the  said  sums  did 
not  come  to  the  hands  of  the  Defendant ;  and  whether 
the  Defendant  has  not  taken  upon  himself  to  apply  and 
dispose  of  ^*  the  same."  What  is  that  but  the  sums 
which  have  come  to  his  hands?  The  Defendant  has 
denied  that  any  part  of  the  said  sums  of  money  in  the 
said  supplemental  bill  mentioned  did  come  to  his  hands. 
I  think  that  the  answer  is  sufficient. 

The  Plaintiff  might  possibly  require  a  further  and 
more  minute  discovery,  and  he  may,  by  possibility,  be 
entitled  to  it ;  but  he  has  not  so  framed  his  bill  and 
exceptions  as  to  be  entitled  to  any  further  answer  now. 


One  of  the  interrogatories  asked,  whether  the  De-  An  intcrroga- 
fendant  had  not  had  "  some  and  what  communications,"  whether  the 
&c  with  the  King  of  Hanover,  and  whether  or  not  Defendant  h»l 

with  munication 

with  A.  B  and 
C.  2>.  and  other  persons.  The  answer  admitted  communications  with  A.  B.  but 
denied  anjr  with  any  other  persons,  omitting  the  mime  of  C.  D.  ^  Held,  that  being 
specially  interrogated  as  to  C.  D,,  the  general  answer  was  insufficient. 

Vol.  XII.  U 
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1849.  with  Count  Kielmansegge ;  and  whether  or  not  with 
T^Dk£  ^^'  Klingemantif  or  some  or  one  and  whioh  of  them, 
Brukswick    or  some  other  and  what  person  or  persons,  touching  or 

The  Puke  of  <^i^<^®i™%  the  aforesaid  estate,'*  &a  &c. 

Cambridge. 

The  Defendant  stated,  he  believed  he  had  had  some 
yerbafl  communications  with  Count  Kiebnamegge,  bat 
that  he  had  not  had  any  communicatioiis  with  the 
King  of  Hanover^  nor  (except  as  aforesaid)  with  Count 
Kielmansegge  {a)f  nor  with  any  other  persons  or  per- 
son touching  &C. 

The  PlaintiiSr  insisted,  that  the  answer  to  the  inter- 
rogatory was  insufficient,  but  the  Master  considered  it 
sufficient. 

Mr.  R.  Palmer  and  Mr.  CoU  for  the  Plaintiff.  This 
answer  is  insufficient,  for  it  omits  all  mention  of  Mr. 
Klingemann,  as  to  whom  the  Defendant  is  specifically 
interrogated.  The  rule  is,  that  a  Defendant  cannot 
answer  a  specific  question  by  a  general  deniaL  (b)  .  In 
Hibbert  v.  Durand(c)^  Mr.  Durand  was  interrogated 
by  the  bill,  whether  he  had  not  received  certwi  sums 
pf  money,  specified  in  the  bill,  in  the  character  of  a 
ship's  husband.  In  his  answer  he  swore,  that  he.  had  not 
received  any  sums  of  money  whatever,  except  those  set 
forth  in  the  schedule  to  his  answer,  in  which  schedule 
the  sums  specified  in  the  bill  were  not  comprised :  but 
he  did  not  otherwise  answer  the  interrogatory.  On 
exceptions  being  taken  to  the  Master's  report  upon  the 
sufficiency  of  the  answer.  Lord  Hiurlow  declared  him- 
self 

(fl)  OmittiDg  the  name  of  Mr.  (c)  Cited  in  Prout  ▼.  Utider- 

KUngemann.  wood^  2  Car,  135.;  Hepburn  v. 

(i)  DawieW$  Pr.  691.  (2nd  Dwafid,\B.C.C.SOZ. 
ed) 
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self  to  be  of  opinion,  that  a  man  could  not  deny,        1849. 

generalty,  particolar' chaiges,  which  tended  to  falsify  TI^Diik^f 

Qdeh  general  denial^  and  therefore  hdd  the  answer  in-  Brunswick 

sufficient;  and  it  appears  by  a  note  of  the  reporter,  xh^iJij^eof 

that  it  turned  out,  in  point  of  &ct,  that  Mr.  Durand  Cambridox. 
afterwards  recollected  the  receipt  of  the  particular  sums, 
and  admitted  them  by  his  further  answer. 

Here  the  special  and  particular  inquiry  requires  a 
special  and  particular  answer. 

Mr.  IStrner  and  Mr.  JSlmsley,  cantrct.  The  question 
is,  whether  the  interrogatory  is  fairly  and  substantially 
answered.  The  Defendant  positively  denies,  that,  save 
with  Count  Kielmanscffffe,  he  has  had  any  communica- 
tion with  any  other  person  whatever.  This  plainly 
includes  Mr.  KKngemanUy  and  any  communication  with 
him  would  be  quite  inconsistent  with  this  statement  on 
oath. 

In  Fisher  v.  Orrell,  reported  as  an  anonymous  case  (a), 
a  Defendant  was  asked  whether  he  had  not  at  some 
time  in  his  possession  four  specified  books.  He  denied 
that  he  had  them^  or  that  he  ever  had  any,  except  those 
in  the  schedule.  The  answer  was  held  sufficient,  and 
it  was  said  by  the  Court  **  The  proposition  of  Sir  John 
Leach  in  Wharton  v.  Wharton(b)  is  too  general ;  dolus 
latet  in  generalibus  in  some  cases^  but  not  in  all." 

The  Masteb  of  the  Rolls. 

The  Plaintiff,  for  the  purpose  of  sifting,  has  named 
a  particular  person,  and  the  Defendant  has  avoided 
referring  to  that  name*  I  am,  on  that  ground,  of 
opinion  that  the  answer  is  insufficient 

The 

(a)  2  r.  4-  Col.  (Ejtck.)  310.  (b)  \  Sm.^  SU.  836. 

U2 : 
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1849  The  Defendant  has  submitted  to  answer  this  bffi; 

f^i^rvl^^f  ^"*  ^  should  be  sorry  to  have  it  supposed,  that  mjr 
Brunswick    opinion  is,  that  such  a  supplemental  bill  of  disooyerj 
TheDikcof  might  in  aU  cases  be  supported. 
Cambbidqb. 


j)«.  10,  MOERELL  v.  PEARSON. 

By  coDiient  ^     A  N  injunction  had  been  granted  to  restndn  the 
made  per-        '^^  Defendant  from  selling  ink  with  particular  labels 

petual  upon      ^ntil  further  order, 
motion. 

Mr.  Morris  now  moved,  with  the  consent  of  the  De- 
fendanty  to  make  it  perpetual.  He  stated,  that  the 
only  difSculty  was  that,  in  Day  v.  Snee(a)f  Lord 
JSUon  had  stated,  <'  but  never  before  hearing  does  this 
Court  grant  a  perpetual  injunction." 

Mr.  Folktt,  for  the  Defendant,  consented 

The  Master  of  the  Rolls.  I  see  no  objection  to 
the  order,  if  it  be  consented  to. 

(a)  3  Vet.  4-  B.  170. 
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LOMAX  V.  LOMAX. 


Dfc.  13. 


THE  testator,  Edmund  Lamax,  had  three  daughters,  A  testator 
,   had  mortgaged 
Hester,  Frances,  and  Laura.    He  was  possessed  his  estate  s. 

of  three  estates,  —viz.,  Netky,  Parkhurst,  and  Sanhurst,  SeSedTS^'' 

with  Shoes  and  Bullcross,  besides  others,  which  it  is  debts,  other 

.  than  the  mort- 

nnnecessary  to  name.  ^^  ^  ^ 

paid  out  of  a 
By  his  will,  made  in  1846,  he  directed  his  executors,  ofhis personal 
**a8  soon  as  conveniently  might  be  after  his  death,  to  ^^^Z\J^^. 
pay,  out  of  monies  which  might  then  be  in  the  hands  tentton  of 
of  his  bankers,  so  far  as  the  same  might  extend,  and  f^J^J^^^^ 
by   sale  of   agricultural  stock   and  produce,    all  his  part  of  the 
funeral  expenses  and  just  debts,    except  a  mortgage  JlJd^di.    ** 

debt  thereinafter  otherwise  provided  for."  rected,  that 

^  «•  the  balance" 

of  such  mort- 

He  then  devised  his  estate  called  Netkv    to  his  gape  should  be 

.  paid  by  sale  ot 

daughter  Hester  for  life,  with  divers  remainders  over.       timber  on  the 

5.  estate.    He 

He  next  devised  his  estate  called  Parkhurst  to  his  quest  of  bis 

dauffhter  Frances,  with  divers  remainders  over.  general  pcr- 

°  sonai  estate. 

Held,  that  the 

He  then  devised  his  estate  Sanhurst,  with  Shoes  and  payable  first 

Bullcross,  to  his  daughter  Laura  for  life,  with  divers  ®"'  ^^}^^ 
*^  general  per- 

remainders  over.  sonal  estate ; 

secondly,  out 
of  the  de- 
He,  in  a  subsequent  jiart  of  his  will,  proceeded  as  scended  real 

follows :  —  "  And  whereas  I  am  indebted  to  the  trustees  thircUv,  outof 

under  my  marriage  settlement,  in  the  sum  of  6000/.,  the  timber 

J   money, 
secured       a  testator 
gave  several 
life  annuities,  one  of  which  wax  (expressed  in  the  alternative)  either  10/.  a  year  or 
5/.  and  a  tenement  (part  of  the  N.  estate),  and  he  charged  them  all  on  the  ^^  estate. 
Held,  that  all  the  annuities  were  charged  exclusively  on  that  estate, 

US 
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1849.  secared  to  them  by  mortgage  on  the  said  estate  at 
Sanhurtt,  great  part  of  which  I  am  now  intending 
and  proceeding  forthwith  to  pay  off,  I  will  and  direct, 
that  should  there  remain  any  balance  due  fiom  me 
thereon  at  the -time  of  my  death,  mf  said  execaton 
and  trostees  shall  raise  such  balance  by  sale  of  ash  and 
oak  timber  on  the  said  £arms  of  Shoes  and  Bulicrass, 
and  such  part  of  the  Sanhurst  and  other  lands  herein- 
before devised  to  the  said  Laura  Lomax  as  are  not 
within  sight  of  or  within  a  furlong  of  the  said  Son- 
hurst  mansion." 

Hie  testator  made  no  general  or  residuary  bequest  of 
his  personal  estate. 

The  testator  paid  off  no  part  of  the  mortgage  debt  of 
6OOO/.3  which  he  had  himself  contracted. 

The  personal  estate  was  sufficient,  or  nearly  sufficient, 
to  pay  the  mortgage,  and  timber  could  be  now  pro- 
perly cut  to  the  value  of  1010£  ;  besides  this,  there  was 
descended  real  estate,  valued  at  1 186JL 

The  question  was,  which  was  the  primary  fund  for 
paying  off  the  mortgage  of  6000^ 

Mr.  TSimer  and  Mi.F.'Bayley  for  the  Plaintiff,  a 
chUd  of  the '  testator's  daughter  Laura.  The  general 
personal  estate  is  the  first  fund  for  payment  of  the 
mortgage.  *'The  general  rule  of  law  and  equity  is, 
that  the  personal  estate  is  the  first  fund  for  payment 
of  debts ;  and  as  to  proper  legacies,  it  is  considered 
as  the  only  fund,  both  in  the  ecclesiastical  and  in 
this  Court.  If,  therefore^  the  personal  estate  is  to  be 
exempted  from  these  charges,  it  must  be  so  expressed^ 
or  it  must  appear  from  a  plain  necessary  implication 

arising 
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ariflii^  from  the  words  of  the  testator;  and  in  suck  case 
of  an  implication  or  plain  intention  without  express 
words,  it  must  appear  that  the  personal  estate  is  given 
as  a  specific  bequest  in  some  shape : "  Lord  Inchiquin 
V.  French,  (a)  The  same  rule  is  laid  do¥m  by  Lord 
Eldon  in  Bootie  y.  BlundelL  (b)  It  is  to  be  particularly 
obflerved,  in  this  case,  that  there  is  no  gift  of  the 
general  personal  estate,  and  therefore  no  residuary 
legatee  under  the  will  to  be][disappointed  by  paying  the 
mortgage  out  of  the  personal  estate.  In  Gray  v. 
Minnethorpe{c)i  Lord  L&ughborough  says,  ^'  It  is  yery 
elear  the  testator  meant,  by  the  sale  of  the  real  estate, 
to  provide  a  fund  for  his  debts.  It  is  equally  clear  he 
supposed  there  might  be  a  residue,  of  which  he  disposes, 
and  then,  after'answering  all  these  payments,  he  sup- 
poses there  will  be  still  a  residue,  and  gives  that  to 
another  person.  Then  as  to  the  personal  estate,  there 
is  no  mention  of  it  in  the  will,  except  the  mere  nomina< 
tion  of  an  executor.  No  case  comes  up  to  that  —  that 
the  mere  nomination  of  an  executor,  though  under  cir- 
cumstances that  would  give  to  him  benefidally  the 
personal  estate,  and  not  make  it  distributable  to  the 
next  of  kin,  shall  have  the  same  effect  as  a  distinct 
specific  gift  of  it  to  an  individuaL"  And  in  M^Cleland 
y.  8haw(d)y  Lord  Redeadaley  adverting  to  this  point, 
observes^  "  except  Webb  v.  Jones  (^),  there  is  not,  I  ap- 
prehendi  a  single  case,  in  which  it  has  been  held,  that 
personal  estate  was  exempt  from  payment  of  debts  and 
funeral  expenses,  without  express  words  for  the  pur- 
pose, except  where  personal  estate  has  been  given  as  a 
specific  legacy,  for  if  it  is  given  in  terms  which  do  not 

imply 


1849. 


(a)  1  Ambler^  p.  37.  and  1  Cox, 

(b)  19  Vesey,  494.  and  ]  Mer. 
193. 


245 

U4: 


(c)  3  Fes.  p.  105. 

(rf)  2  Sch,  4-  iff.  544. 

(e)  2  Bro.  C.  C.  60.  *  1  Cox, 
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1849.  imply  that  it  wm  intended  m  a  spedfic  legacy,  it  is  not 
held  to  be  exempt  from  the  chaiges  whidi  the  law  im- 
poses on  it." 

Nezty  the  descended  estate  must  supply  any  deficiency 
of  the  personalty,  or  if  the  personal  estate  be  held 
exonerated,  the  descended  estate  will  become  the 
primary  fund.  In  Bamewell  v.  Lord  Cawdor  {a\  a 
testator  exempted  his  personal  estate  from  the  payment 
of  mortgages  on  his  real  estate,  which  he  devised  to 
Lord  C,  subject  to  the  incumbrances.  It  was  heU, 
that  the  descended  estates  were  liable  to  dischaige  the 
mortgage. 

Mr.  PrendergoMt  for  the  testator's  daughter  Uetkr 
and  her  &mily,  and 

Mr.  Roupell  and  TAr,  Giffard  for  the  testator's 
daughter  Frances  and  her  family,  did  not  dispute  the 
general  rule,  but  argued,  that  here  the  testator  had 
forbidden  the  mortgage  debt  being  paid  out  of  a  speci- 
fied portion  of  his  personal  estate,  and  had  provided  a 
special  fund  for  payment  of  that  debt  by  the  felling, 
from  time  to  time,  of  the  timber  on  the  Sanhurst  estate. 
Here,  they  insisted,  the  testator  intended  the  devisees 
of  the  Sanhurst  estate  to  take  it  cum  onere.  They  cited 
Webb  V.  Jones  (4),  Lutkins  v.  Leigh  (c),  Evans  v.  Cocke^ 
ram  (d),  Lawson  v.  Hudson,  {e) 

Mr.  Ellison  for  the  executors. 

Mr.  Turner^  in  reply.  If  the  estates  themselves  had 
been  expressly  charged  with  the  mortgage  aebt,  the 

personal 

(a)  3  Madd.  453.  (r)  Cas.  temp.  Talbot,  53. 

(6)  2  Bro.  C.  C.  SO.  and  1  Cox,         \d)  1  CoU^.  428. 
245.  (0  1 -Bn>.  C.  C.  58. 
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personal  estate'would  not  have  been  exonerated^  neither 
will  it  by  a  charge  of  a  portion  of  that  estate,  namely, 
^e  timber  thereon. 

The  Mastbb  of  the  BoLLS. 

Although  there  is  some  difficulty  in  construing  this 
will,  I  think  it  contains  materials  enough  to  enable  the 
Court  to  come  to  a  proper  conclusion  upon  it 

The  testator,  Mr.  Z^ox,  having  three  daughters, 
made  several  provisions  for  them,  which  it  is  not  neces- 
sary for  the  present  purpose  to  enter  into  in  detail. 
The  first  thing  he  does,  is  to  direct  the  payment  of  his 
funeral  expenses  and  just  debts  out  of  certain  por^ 
tions  of  his  personal  estate,  '^  except  a  mortgage  debt 
thereinafter  otherwise  provided  for."  It  is  to  be  col- 
lected from  this,  that  the  testator  had  an  intention  of 
providing  for  the  payment  of  that  mortgage  debt  in 
some  other  way.  Let  us  see  what  he  does  in  the  sub- 
sequent part  of  the  will :  he  there  announces,  that  he 
is  intending,  and  proceeding  f6rthwith,  to  pay  off  ^'a 
great  part "  of  the  mortgage  debt.  It  is  plain  that  he 
himself  intended  to  pay  off  something,  and  he  desired 
the  **  balance  "  to  be  paid  out  of  the  timber.  He,  how- 
ever, paid  nothing,  and  the  question  is,  did  he  mean 
the  whole  to  be  paid  out  of  this  timber  or  part  only  ? 
We  know  nothing  at  all  of  how  much  he  meant  to  pay 
off:  that  is  left  in  entire  uncertainty. 

But  even  if  he  had  directed  the  whole  to  be  paid  out 
of  the  timber,  would  that  have  exonerated  the  personal 
estate?  The  testator  has  expressed  no  intention  of 
'  disposing  of  his  personal  estate ;  if  he  had,  there  would 
not  be  much  difficulty :  this  is  a  matter  of  importance 
and  worthy  of  consideration.  Having  made  no  dispo- 
sition 


1849. 
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1849.  fiitioii  whatever  of  the  penonal  estate,  the  oonseqiiQnoe^ 
in  my  opinion,  u,  that  it  onj^t  to  be  appfied  in  a  legal 
course  of  administration.  The  statement  of  an  inten- 
tion of  paying  off  part  of  the  mortgage  debt,  without 
any  subsequent  act  of  the  testator  throwing  some 
light  upon  hu  real  intention,  is  not  of  any  considerable 
weight,  because  it  leaves  the  matter  perfectly  uncer- 
tain. In  this  case,  howeyer,  there  are  circumstanceB 
which  give  rather  more  weight  to  this  expression  of 
intention ;  for  the  testator  proceeds  to  provide  for  the 
payment  of  any  '^ balance"  which  might  remain  un- 
paid of  this  mortgage,  which  is  a  personal  debt  of  the 
testator,  though  charged  upon  some  portion  of  his  resl 
estate. 

I  cannot  collect  upon  this  will  any  trace  of  an  inten- 
tion, on  the  part  of  the  testator,  to  exonerate  the  per« 
sonal  estate  from  the  payment  of  that  debt,  and,  upon 
the  whole,  therefore,  I  think,  that  the  mortgage  debt 
ought,  in  the  first  pkce,  to  be  paid  out  of  the  personal 
estate,  so  far  as  it  will  extend,  and  if  that  be  found 
ixisufficient,  then  out  of  the  descended  estate.  If  that  be 
insufficient,  the  deficiency  must  be  taken  out  of  the 
produce  of  the  timber. 


Another  point  arose  on  this  will,  under  the  following 
circumstances :  —  The  testator  **  bequeathed  to  Jamu 
PasstmSf  in  consequence  of  his  long  service  to  his  father, 
102.  a  year,  or  five  pounds  and  his  tenement  at  the 
lodge,  rent  free,  for  his  life.*'  He  then  bequeathed 
four  other  life  annuities  of  small  amounts,  and  he 
proceeded :  "  And  I  hereby  charge  the  said  estate  of 
Netley^  bequeathed  as  aforesaid,  to  my  daughter  Mrs.  F. 
{Hester)^  with  the  payment  of  the  said  annuities.'' 

The 
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Th6  tenement  at  the  lodge  referred  t6  was  p«rt  of 
the  Mi^  estate. 

.  *  Mf.  Turner  and  Mc.  Bayiey,  and  Mr.  RcmpeUy  and 
Mr.  G^ard  contended,  that  the  annnitiea  were  exdu- 
UTeiy  ohaiged  on  the  NetUjf  estate ;  for  the  option  given 
ioPauom  tO  take  the  lodge  (or  part  of -the  estate)  m 
lieu  of  part  of  the  annuily,  shewed,  that  the  estate 
was  intended  te  bear  the  burthen,  and  that  the  other 
annuities,  all  of  which  were  charged  on  the  estate, 
followed  the  same  rule  as  that  which  governed  the 
annuity  ¥rith  which  they  were  associated.  In  Lamphier 
Y.Despard(a)f  a  testator,  by  his  will,  directed  that  his 
debto  and  l^acies  should  be  paid  by  his  brother,  whom 
he  appcnnted  hu  executor  and  residuary  legatee.  He 
then  charged  two  legacies  given  by  his  will,  on  the 
timber  growing  on  his  estate  of  Finane,  and  bequeathed 
that  timber  to  the  same  brother :  it  was  held,  that  the 
general  personal  estate  of  the  testator  was  exonerated 
from  the  pajrment  of  those  legacies.  They  also  cited 
Jennings  v.  Looks,  (b) 

Mr.  Prendergastf  contrite  contended,  that  these  were 
mere  bequests  payable,  in  the  first  instance,  out  of  the 
personal  estate,  and  charged  in  aid  on  the  Netley  estete : 
RoberU  v.  BoberU.  (c) 

The  Masteb  of  the  Rolls. 

Though,  on  this  point,  there  is  more  doubt,  my  deci- 
sion is  still  in  favour  of  the  Plaintiff.  Here  annuities 
are  given  and  are  charged  upon  the  Netley  estate :  I  am 
much,  inclined  to  think  that,  if  this  were  simply  a  ge- 
neral gift  of  annuities,  the  mere  charge  would  not  have 

exonerated 


1849. 


(a)  2Dr.i  War.&9. 
{h)  %  P.  fVms.  276. 


(c)  13  Simons,  336. 
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1849.  exonerated  the  penonal  eetate  (a) ;  but  the  first  leguy 
is  so  expressed,  that  it  mighty  in  one  event,  be  a  dem 
of  a  portion  of  the  Netky  estate  itself;  and  it  is  so 
connected  with  the  other  annuities,  that  I  am  of  opi- 
nion that  they  ave  all  duunged  exdusively  upon  the 
Neiky  estate.  There  is  nither  more  doubt  on  this  thm 
on  the  former  question;  but  I  think  that  this  is  the 
proper  conclusion  to  come- to  upon  it. 

(a)  See  Ouseley  ▼•  AnUnOher,  10  Beao.  453. 


1849. 
Dec.  15. 

1850.  ALLFREY  t;.  ALLFREY. 

Jan,  31. 

Under  a  de-  HpHIS  was  a  motion  made,  on  behalf  of  the  Defend- 

'^'^M  f  rm  *°*®  George  AUfrey,  Margaret  AUfrey,  and  lUbert 

directing  the  Allfrey^  that  the  Master's  certificate,  allowing  certain 

trust  ac-**  interrogatories  for  the  examination  of  the  same  Defend- 

counts,  the       ants,  might  be  taken  off  the  file  and  quashed. 
Master  al- 
lowed special 
interroga-  By  the  decree  in  the  cause  (a),  it  was  declared,  that 

requiring  a  tiie  Plaintiff  was  not  bound  by  certain  settlements  of 
previous  state  accounts,  and  that  such  accounts  ought  to  be  opened, 
that  there  was  Aiid  it  was  then  referred  to  the  Master  to  take  the  ac- 
larily  ^nd  also  ^"^*®  therein  mentioned,  and  to  inquire  what  balances 
that  there  of  the  personal  estate,  and  of  the  rents  and  profits  of 
w*aiverTy*  *^®  ^^^  estate,  of  the  intestate,  in  the  pleadings  mcn- 
the  account,  tioned,  were  in  the  hands  of  Edward  AUfrey  at  the  end 
tainmgtinieto  of  each  year  after  the  intestate's  death.    Liberty  was 

put  in  his  ex-   given  to  State  special  circumstances. 

animation  or 

thereto.  On 

(a)   Reported  10  Beav.  353.  and  1  Jlfac.  i  G.  87.  mCiMkni 
Tw.  Vtd. 


CASES  IN  CHANCERY. 

On  an  attendance  before  the  Master  on  the  26th  of 
March  1849»  the  decree  was  considered,  and  the  Master 
directed,  that  interrogatories  should  be  brought  in  be- 
fore him,  on  behalf  of  the  Plaintiff,  for  the  examination 
of  the  Defendants,  who  now  moved.  The  draft  of  the 
intem^tories  was  left  at  the  Master's  office  on  the 
10th  of  Majfi  and  a  copy  sent  to  the  solicitor  of  the  De- 
fendants, and  on  the  28th  of  the  same  month,  there  was 
an  attendance  to  settle  the  interrogatories. 


2»3 


1849. 


The  fourth  interrogatorj  contained  in  the  draft  in- 
quired, whether  any  sums  of  money  were  due  from 
Edward  AUfrey^  the  administrator  of  the  intestate 
George  Allfreyy  to  the  estate  of  George^  and  if  yea,  to 
set  forth  a  particular  iaccount  of  them.  To  that  inter- 
rogatory an  objection  was  taken  by  the  solicitors  of  the 
executors  of  Edward  Whereupon,  a  book  which  had 
been  proved  in  the  cause  was  produced,  containing  an 
account  of  Edward  Attfreyy  as  administrator  of  the 
estate  of  the  intestate  George  Allfrey^  and  the  account 
commenced,  on  the  credit  side,  by  debiting  Edward 
Attfrey  and.  crediting  the  estate  of  the  intestate  George 
in  the  following  item. 

^*  1802,  February.  By  balance  agreed  135321  lOs.  Sdl" 

The  Master  thereupon  overruled  the  objection,  al- 
lowed all  the  interrogatories,  and  appointed  a  time  for 
the  examination  of  the  Defendants  to  be  brought  in. 
Hb  certificate,  which  was  now  complained  of,  was  filed 
on  the  4th  of  June. 

Further  time  for  putting  in  the  examination  was  ap- 
plied for,  and  given  on  the  22nd  of  June^  and  again  on 
the  30th  of  June. 


The 
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The  examinatioii  wbs  taken  in  on  the  30th  atJitfy. 

'  On  an  attendance  before  the  Master,  on  flie  17iJi 
o{  November,  to  inquire  into  the  suflSdeocj  of  the  ec- 
amination,  it  was,. for  the  first  time,  objected,  that  be- 
fore  proceeding  on  the  examination,  a  state  of  fttob 
flhould  be  taken  in,  as  wilfa>ut  it  the  Master,  would 
not  be  able  to  understand  it 

On  a  subsequent  occasion,  an  objection  was  taken, 
4hat  the  interrogatories  onght  liot  to  have  been  allowed, 
without  a  prevbue  state  of  fiusts  having  been  broo^t  in 
on  behalf  of  the  Plaintiff.  The  Master  adjourned  the 
matter,  in  order  to  give  the  Defendants  an  opportonity 
of  making  any  a^^dioation  to  the  Court,  and,  tiiereqion, 
notice  of  the  present  motion  was  given. 

Mr.  7\imer  and  Mr.  fF.  H.  Clarke^  in  support  of  the 
motion.  The  allowance  of  the  interrogatories,  withont  a 
preceding  state  of  facts,  is  irregular.  A  state  of  finets 
is  necessary  as  a  ground  work  for  the  interrogaUmes; 
for  if  any  question  as  to  their  propriety  should  aft»^ 
wards  arise,  the  state  of  circumstances  under  whidi 
they  were  considered  proper  will  not  appear,  for  there 
will  be  no  camtai  of  1^  pokts  raised. 

If  it  be  9aid,  tiiat  the  objection  is  waived,  the  answer 
is,  that  this  pi^oceeding  is  such  that  it  cannot  be  wiuved, 
for  upon  appeal,  the  Court  would  be  without  the  proper 
information  on  which  to  adjudicate. 

The  4th  interrogatory  is  of  a  special  nature  not  war- 
ranted by  the  decree,  and  could  only  be  allowed  by 
special  direction  of  the  Court;  Moore  y.  Longford  {a), 

Hopkinson  v.  Bagster.  (b) 

Mr. 

(a)  6  SmoM,  323.  (5)  lY.^CoL  (C.C.)  13. 
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Mr.  Walpole  and  Mr.  Rasehj  contra,  lat  The  pro- 
ceeding is  perfectly  xiegular;  and,  2dl]r«  If  npt^  it  has 
been  waived  by  the  subsequent  steps  taken'  by  the  De- 
fendants. 


1849. 


By  the  50th  and  51st  Oiders  of  April  1928,  the- 
Master,  upon  the  bringing  in  of  every  decree  is  to  pro- 
ceed to  regulate  ^'  as  to  what  particular  interrogatories 
for  the  examination  of  parties  appear  to,  be  necessary  .'X^) 
It  is,  therefore,  a  matter  of  discretion  to  be  exercised 
in  the  first  instance  by  the  Master  on  brin^jig  in  the 
decree,  and  in  this  case  it  has  been  properly  exercised. 


Cases  of  account  require  no  previous  state  of  facts. 
It  is  necessary  to  bring  in  a  state  of  &cts  previous  to  ex- 
amining witnesses,  for  the  reasons  stated  in^2  Darnell  (b) ; 
but  the  reasoning  does  not  i^ply  to  the  examination  of 
a  party  which  proceeds  on  the  record  and  decree.  The 
practice  is  thus  stated :  *^  If  the  account  is  simple,  and 
not  likely  to  be  much  disputed,  he  (the  Master)  directs 
the  same  to  be  prepared  in  the  form  of  a  debtor  and 
creditor  account  If  it  appears  probable  that  it  will  be 
necessary  to  examine  the  party  at  all,  the  Master  usually 
directs  interrogatories  to  be  left  for  his  examination  in 
the  first  instance."  (c) 

It  would  be  impossible  for  the  Plaintiff  to  bring  in 
his  state  of  facts  and  charge  until  he  has  obtained  the 
Defendant's  examination  on  which  to  found  it  It 
would  throw  on  the  Plaintiff  the  anus  of  making  out  the 
account  The  cases  of  Willan  v.  Willan  (d)  and  Sidden 
Y.  JForster  (e),  in  which  there  was  a  previous  state  of 

fiicts. 


(a)  Ord.  Can.  81,  28. 

(b)  P.1146.(8ded.) 

(c)  8  SimUCi  Pr.  185.  (3d  ed.) 


(d)  I9rr«.590. 


269  CASES  IN  CHANCERY. 

1849.  facts,  were  relied  on  in  the  Master's  office;  but  those 
cases  were  decided  before  the  New  Orders,  and  did  not 
raise  the  point. 

Secondly.  The  point  has  been  waived,  for  an  ob- 
jection to  form  must  be  taken  in  the  first  instance, 
otherwise  it  will  be  considered  as  abandoned:  The 
Archbithop  of  York  v.  Stapleton  (a),  Morgan  v.  LewU  (i), 
In  re  Mdehrill  (c),  WUlan  v.  WiUan.  (d) 

Thirdly.  Iff  the  interrogatories  be  wrong  in  fonn, 
the  objection  should  be  taken  by  exception  and  not  by 
motion:   Chennell  v.  Martin,  (e) 

Mr.  Turner  in  reply. 

If  a  party  requires  special  interrogatories,  he  must 
make  out  a  special  case  for  them.  Common  interroga- 
tories may  be  brought  in  without  a  state  of  facts ;  but 
the  question  here  arises  upon  special  interrogatories. 
The  delay  in  raising  the  objection  raises  a  mere  ques- 
tion of  costs. 

The  Master  of  the  Bolls.  I  will  communicate 
with  the  Master. 


J^\  ^^  Master  of  the  Bolls. 

The  only  interrogatory  objected  to  is  the  4th;  and, 
considering  the  nature  of  the  suit,  and  of  the  decree, 
and  the  production  of  the  book,  which  was  part  of  the 
evidence  in  the  cause,  and  contained  the  entiy  which 

has 

(a)  2  Aik.  136.  (d)  19  Ves.  590.,  2  Dan.  Pr. 

(b)  1  Ifewland*9  Pr.  533.  (3d      1 145.  (2d  ed.) 

ed.)  (e)  4  Simont,  340. .  . 

(c)  \\Bea9.^2. 
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B8  been  mentioned,  I  think  the  Master  was  not  wrong 
i  allowing  the  interrogatory  without  a  state  of  facts 
>  fonnd  them  upon ;  and  if  there  had  been  any  irregu- 
irity  in  this^  I  think  it  would  have  been  waived  by  the 
ibmission  and  repeated  allowance  of  time,  which  the 
defendants  obtained. 
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It  was  said,  that  without  a  state  of  facts  the  Master 
3uld  not  understand  the  case,  and  it  was  argued,  that 
le  interrogatory  complained  of  goes  beyond  the  ordinary 
jvaee  in  administration  suits,  and  I  think  it  does ;  but 
lis  is  not  an  ordinary  administration  suit,  and  I  think 
lat  the  decree  and  the  entry  in  the  book  produced, 
arranted  the  special  interrogatory  without  a  special 
ate  of  facts. 

If  the  Master  should  find  a  difficulty  for  want  of  it, 
presume  that  he  will  direct  a  state  of  facts  to  be 
id  before  him;  but  seeing  no  reason  to  think,  that 
le  interrogatories  were  irregularly  allowed,  and  being 
r  opinion  that  the  irr^ularity,  if  any  there  was,  was 
aired,  I  dismiss  this  motion  with  costs. 


Vol.  XIL 
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BANEEX  V.  Tbe  EAST  and  WEST  DTDIA 
DOCKS  and  BIBMIXGHAM  JUNCTIOIT  Biil- 
way  Company. 


Some  pro-       TN  1848^  JZ.  B.  Hardg^  bang  entitled  to  some  pro. 
S2^^  to         pcrty  in  the  fine  of  Hie  above  nilwaj^  for  the  re- 


^ue  F1asBtii&»  ridoe  of  a  tcnn  of  mnetj-ox  yean,  by  an  uideuUue 

boaod  ?re-  ^^  ^®  ^^^  ^^  JforcA  1848,  mort^ged  it  to  die 

cdTcthdr  PUdntifi  AuiJbii  and  Jwfci,  to  secure  70(ML  wiA  in- 

money  until  a  ^     ' 

future  daj.  terest  at  five  per  cent.    The  mortgage  deed  contained  t 

Q^^l^^  proyiao,  that  if  Hardy  duly  paid  the  intetest  and  die 

with  know-  ground  rent,  and  performed  the  covenanta  in  the  letse,  die 

i^Sltiie  mort*  ^^^^^  ''  should  not,  nor  would,  require  payment  of 

gagor  alone,  the  principal  money  until  the  5Ui  of  March  1851,*  nor 

ing/pnid  into  in^tute  any  proceedings  to  enforce  the  payment,  or 

o^d'^rfth**  obtain  possession,  or  foredose;  and  if  the  7001  and  in- 

mortgagor,  terest  should  not  be  pud  on  the  10th  of  March  1849, 

bat  made  no  the  Plaintifis,^  &c.  ''to  receive  and  take  the  principal 

SiTc^mJJjr  sum  of  700£  &c  before  the  10th  of  March  1851.'' 
sadon  to  the 

und^t^  The  Defendants  were  enabled  by  their  act  (a)  to  make 
8  &  9  Vict.  a  railway  from  the  EaU  and  Weft  India  Docks  to  join 
The  Company  ^^®  London  and  Birmingham  Bailway,  and ''  The  Lands' 
then  took  Clauses  Consolidation  Act,  1845,**  was   incorporated 
possession,  •   .     xu           •  i      * 
and  com-  ^nto  the  spedal  act. 
menced  pull- 
ing down  the  On  the  16th  of  February  1849,  the  Company  gave 
huildmg.  The  .              ^,     ,      ,         ,                 .     ,              ^        * 
Court  re-  notice  to  Hardy  that  they  required  to  purchase  the 

strained  the  property 

^7;rl  (a)9&10r«..c.cccxcyi. 

ceeding,  until  the  value  of  the  mortgagees'  interests  had  been  ascertained  and  pfid 
or  secured. 
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property  and  were  willing  to  treat  for  the  purchase^  and 
they  demanded  the  particulars  of  his  estate  and  claims. 

On  the  9th  of  March  1849^  Hardy  sent  in  his  claim, 
-<Taliie  1365/.,  compensation  170iL ;  and  he  thereby  also 
stated,  that  the  property  was  in  mortgage  to  the  Plain- 
biflk 

The  Defendants  proceeded  to  treat  with  Hardy  alone, 
ind  sent  an  agreement  for  his  approval,  which  was  not 
Bxecuted. 


1849. 
Rankbn 

V. 

Hie  East  and 

Wbst  India 

DockB  &C. 

Railway 

ConqMuay. 


On  the  3d  of  July  1849,  Hardy^&  solicitor  wrote  to 
^e  Company  as  follows:  —  ^^Mr^Hardy^  as  you  are 
iware,  is  not  in  a  position  to  sell  the  property  free 
from  incumbrances ;  and  if  your  clients  wish  the  n^o- 
^iation  to  be  continued  and  to  purchase  the  property, 
^ey  must,  at  once,  make  arrangements  with  the  mort- 
gagees, who,  according  to  the  terms  of  the  mortgage 
ifeed,  cannot  be  compelled  to  take  their  money  before 
he  expiration  of  three  years  from  the  date  of  the  mort- 
^e  deed.  The  mortgagees  are  also  clients  of  mine,  and 
dll,  I  dare  say,  be  ready  to  treat  with  the  Company  as 
o  their  interest,  if  proper  terms  are  offered,  but  much 
vill  of  course  depend  upon  the  nature  of  the  offer.  I 
DUSt  however  give  your  Company  (through  you  as  their 
oHcitor)  notice,  that  if  any  attempt  be  made  to  take 
possession  of  the  property,  my  clients,  as  well  mort- 
gagor as  mortgagees,  will  forthwith  adopt  such  measures 
18  they  may  be  advised  against  the  Company." 

No  answer  was  given  to  this  by  the  Company,  but  on 
he  17th  of  November  1849,  they  paid  1080/.  into  Court 
o  the  credit  of  Hardy ,  *^  the  same  being,"  as  they  stated, 
^  the  value  of  Hardy  ^  in  the  premises,  and  for  com- 
>ensation  as  determined  by  a  surveyor  appointed  by  a 
X  2  magistrate. 


.Company. 
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1849.       magistrate.  Theyalaosentto  J7ar(fy  a  bond  of  the  Com- 

^^V^     pany  with  two  sureties^  conditioned  for  the  payment  to 

V.  Hardy t  or  the  deposit  in  the  Bank,  for  the  benefit  of  the 

'  Ww^lNDJuf  V^^^  interested  in  the  land,  of  all  such  purchase  or 

Docks  &c     compensation  money  as  should,  in  manner  provided  in 

c^^v.     "The  Lands'  Clauses  ConsoUdation  Act,   1845,'*  be 

determined  to  be  payable  by  the  Company  in  respect  of 

the  estate. 

On  the  3d  of  December  1849,  the  Defendants  took 
possession  of  the  property,  and  commenced  pulling  down 
the  buildings  thereon. 

The  interest  of  the  mortgage  had  been  regularly 
paid. 

The  Plaintiffs  thereupon  filed  this  bill  agsdnst  the 
Company,  and  now  moved  for  an  injunction,  to  restrain 
the  Defendants  '^  keeping  possession  "  of  the  premisesy 
and  from  pulling  down  the  messuages  thereon,  and  from 
prosecuting  the  works  of  the  railway  upon  the  hmd, 
until  the  value  of  the  Plaintifis'  rights  and  interests 
therein  had  been  ascertiuned,  and  payment  thereof  made 
or  secured  according  to  the  act 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  motion. 
The  Company,  with  knowledge  of  the  mortgage,  have 
thought  proper  to  deal  with  the  mortgagor  alone,  and 
have  not  made  such  a  proper  provision  for  the  rights  and 
interests  of  the  mortgagees,  as  to  entitle  them  to  take 
possession  of  the  property  and  destroy  or  deteriorate 
the  Plaintiffs'  security.  The  mortgage  is  not  payable 
until  the  10th  of  March  1851,  and  by  the  114th  section 
of  the  8  &  9  Vict.  c.  18.  if  the  mortgagee  is  required  to 
accept  payment  of  his  mortgage  money  at  a  time  earlier 
than  the  time  by  the  mortgage  deed  limited,  be  is 

entitled 
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entitled  to  the  costs  and  expenses  incidental  to  the  re- 
inyestment  of  the  sum  so  paid  off,  and  also  to  **  compen- 
sation, in  respect  of  the  loss  to  be  sustained  by  him  bj 
reason  of  his  mortgage  money  being  so  prematurely 
paid  off,**  and  "  until  payment  or  tender  of  such  com- 
pensation as  aforesaid,  the  promoters  of  the  undertaking 
shall  not  be  entitled,  as  against  such  mortgagee,  to  pos- 
sesion of  the  mortgaged  lands  under  the  provision 
thereinbefore  contained." 


V. 

The  East  and 
West  India 

Docks  &c. 
Railway 

Companj. 


'  Here  there  has  been  no  requirement,  no  payment, 
tender,  or  security  of  the  costs  and  compensation,  and 
the  Defendants  are  not,  therefore,  entitled  to  possession. 

The  investment  has  been  improperly  made  in  the 
name  of  the  mortgagor  alone,  and  a  bond  given  to  him 
and  not  to  the  mortgagees. 

Mr.  Walpole  and  Mr.  Hetlierington  for  the  Company. 
The  Company  need  only  deal  \vith  the  party  in  posses- 
sion, and  having  failed  to  come  to  an  agreement  with 
him,  they  were  entitled  to  take  possession  under  the 
compulsory  clauses.  The  85th  clause  enables  them 
to  take  possession  on  depositing  the  value  of  the  pro- 
perty and  deliveriug  a  proper  bond,  which  they  have 
done.  The  mortgagees  must  be  paid  out  of  the  money 
deposited  in  Court,  which  is  a  sufficient  protection  and 
is  amply  sufficient  to  pay  every  thing  they  can  claiu»« 
;Under  the  mortgage  deed,  the  mortgagees  are  not  en- 
titled to  take  possession,  and  therefore  have  no  right  to 
interfere  with  the  possession  as  between  the  mortgagor 
and  the  Company,  and  the  Company  have  the  right  to 
redeem  under  the  108th  section. 


The  114th  section,  which  is  so  much  relied  on,  does 
not  over-rule  the  previous  provisions  in  the  statute. 

JT  ?  The 
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1849*  The  Courtj  seeing  that  there  is  a  sufficieiit  sum  cU- 


podted  to  secure  all  the  chums  of  the  PhuntifiB»  and 
«.  that  no  injury  can  arise,  ought  not  to  interfere  by  in- 

^B^lNDnf  J^^<^oi^  so  as  to  stop  the  completion  of  the  line  of  rul* 

Bocksacc.     way:    ffiOey  v.   The  South-Eoitem  Railway    Cam- 
Railway  .    /  v 

CompaDj.     P^^W* 

'Mr.  Turner  in  rq^Iy. 

Although  the  Plaintifi  are  not  entitled  to  possesflion, 
they  have  a  right  to  prevent  any  waste  bd^ng  committed 
on  the  property,  to  the  detriment  of  their  security. 
When  the  house  has  been  pulled  down,  the  value  of  the 
property  will  be  comparatively  destroyed.  The  Com* 
pany  have  taken  the  Plaintiffs'  real  secnrily,  without 
giving  them  either  the  bond  or  the  benefit  of  the  depodt» 
and  the  deposit  neither  includes  the  damage  to  the  mort^ 
gagees  nor  the  costs  of  the  re-investment 

.    The  Master  of  the  Kolls. 

It  would  be  very  much  to  the  advantage  of  both 
parties  if  they  would  come  to  an  arrangement  as  to  this 
matter ;  but  if  they  require  my  opinion,  I  am  bound  to 
give  it 

This  mortgage  contains  this  provision:  that  upoa 
the  interest  &;c.  being  duly  paid,  the  Plaintiffs  shall 
not  require  pajrment  of  the  principal  until  the  lOth 
of  March  1851,  nor  take  any  proceedings  to  obtain 
possesion  of  the  premises. 

The  interest  having  hitherto  been  duly  paid,  it  is 
dear  that  the  mortgagees  have  no  right  to  take  any 

proceedings 

(a)  1  Mac.  <^  Got.  58.,  and  1  HaU  4-  TweUs,  56. 
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prooeedmgs  to  obtain  poasessicni.     The  Railway  Com-       1849. 

panj,  in  the  course  of  their  proceedings,  knowing  that 

there  was  a  mortgage,  have  thought  fit,  under  the  powers 

given  to  them  by  the  act  of  parliament,  to  treat  with  '^bs^^lJd^** 

the  mortgagor  and  the  party  in  possession,  without  any     Docks  &c. 

regard  to  the  mortgagees.     I  am  not  prepared  to  say, 

that  they  had  not  a  right  to  do  so ;  but  exercising  that 

right,  they  must  be  subject  to  all  the  consequences 

which  may  arise  from  their  neglecting  to  do  something 

else,  which  may  be  requisite  to  entitle  them  to  obtain 

possession  or  to  deal  with  this  property  as  their  own. 


Railway 
Company. 


They  endeavoured  to  come  to  an  agreement  with  the 
mortgagor,  which  I  conceive  they  had  a  perfect  right  to 
do,  but  they  neglected  their  own  interest,  by  doing  so, 
without  taking  some  care  that  the  mortgagees'  rightEl 
were  provided  for.  They  had  a  perfect  right  to  deal 
with  the  mortgagor,  and  they  might  have  required  the 
mortgagor  to  settle  matters  between  him  and  the  mort- 
gagees. But  it  appears,  that,  knowing  there  was  a 
mortgage,  they  neglected  altogether  to  have  any  com- 
munication with  the  mortgagees.  In  consequence  of 
this,  the  mortgagor,  it  seems,  declined  to  come  to  an 
agreement  with  the  Company,  or  delayed  it  so  long, 
that  they  thought  fit  to  proceed  independently  of  both, 
and  as  they  say,  under  the  8  Vict  c.  18.  s.  85. ;  and 
having  ascertained,  in  the  manner  mentioned  in  the 
afiSdavits,  the  value  of  the  land,  they  paid  into  Court, 
not  to  the  account  of  the  mortgagees,  but  to  the  ac- 
count of  the  mortgagor,  a  sum  of  money  which  they 
conceived  they  had,  by  such  proceedings,  ascertained 
to  be  the  value  of  the  lai^d.  The  mortgagees,  finding 
their  interest  altogether  neglected,  and  that  the  Com- 
pany had  actually  taken  possession,  have  filed  this  bill ; 
and  what  they  now  desire  is,  that  the  Railway  Company, 
who  are  in  possession,  should  be  prevented  from  dealing 

X  4  with 
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Docks  &Q, 

Railway 

Company, 


with  the  land  in  any  such  manner  as  to  lessen  their 
security. 

True  it  is,  that  the  Phiintifis  have  no  right  to  take 
possession  now,  nor  so  long  as  the  interest  is  paid ;  biit 
they  have  a  right  to  the  security  of  the  knd^  and  to 
have  the  value  of  the  land  protected  against  the  acts  of 
other  persons  with  whom  they  have  had  no  commnnioa- 
tion  respecting  their  interest 


What  does  the  act  of  parliament  (a)  say  on  this? 
I  pass  over  the  cases  of  common  mortgages,  and  I  take 
only  this  particular  case,  which  is  this : — where  there  is 
in  the  mortgage  deed  a  time  limited  for  the  payment  of 
the  principal  money  thereby  secured.  That  being  the 
case,  if  a  ^'  mortgagee  shall  have  been  required  to  accept 
payment  of  his  mortgage  money  &c.,  at  a  time  earlier 
than  the  time  so  limited  "  (which  he  has  not  been),  **  the 
promoters  of  the  undertaking  shall  pay  to  such  mort- 
gagee,  in  addition  to  the  sum  which  shall  have  been  so 
paid  off,  all  such  costs  and  expenses  as  shall  be  incurred 
by  such  mortgagee  in  respect  of  or  which  shall  be  in- 
cidental to  the  reinvestment  of  the  sum  so  paid  oS, 
such  costs  in  case  of  difference  to  be  taxed  and  pay- 
ment thereof  enforced  in  the  manner  herein  provided 
with  respect  to  the  costs  of  conveyances ;  and  if  the  rate 
of  interest  secured  by  such  mortgage  be  higher,  than  at 
the  time  of  the  same  being  so  pud  off  can  reasonably  be 
expected  to  be  obtained  on  reinvesting  the  same,  regard 
being  had  to  the  then  current  rate  of  interest,  sudi 
mortgagee  shall  be  entitled  to  receive  from  the  pro- 
moters of  the  undertaking,  in  addition  to  the  principal 
and  interest  hereinbefore  provided  for,  compensation  in 
respect  of  the  loss  to  be  sustained  by  him  by  reason  of 
his  mortgage  money  being  so  prematurely  paid  off,  the 

amount 
(tf)  S  Vict.  c.  IS.  t.\H. 
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amount  of  8uch  compensation  to  be  ascertained,  in  case 
of  difference,  as  in  other  cases  of  dbputed  compensation*^ 


1849. 


Rankbv 


I  do  not  find  that  anythincr  of  the  sort  has  been  done  ^^  ^^st  and 
..        X  J      -VT  ;       ,  ,  .  West  India 

or  attempted.     No  treaty  has  been  entered  mto,  no 


offer  to  pay  what  shall  be  expended  in  reinvestment,  no 
attempt  to  ascertain  what  is  due  for  compensation,  in 
consequence  of  the  difference  between  the  interest  to  be 
received  when  the  reinvestment  is  made,  and  the  m- 
terest  which  is  reserved  by  the  mortgage  deed. 

Then  comes  the  final  clause  in  thb  section,  which 
says:  —  "  And  until  payment  or  tender  of  such  com- 
pensation as  aforesaid,  the  promoters  of  the  undertaking 
shall  not  be  entitled,  as  against  such  mortgagee,  to  pos- 
session of  the  mortgaged  lands  under  the  provision  here- 
inbefore contained." 

I  have  never  read  any  clause  in  these  acts  of  parlia- 
ment less  ambiguous.  The  act  forbidding  them  to  do 
this,  what  has  been  done  ?  The  Company  has  paid  into 
Court,  in  the  name  of  the  mortgagor,  a  sum  of  money 
equal,  as  they  say,  to  the  value  of  the  land,  providing 
nothing  for  the  expense  of  reinvestment,  nothing  for 
any  other  costs,  and  nothing  for  compensation  in  respect 
of  the  difference  of  interest  I  am  clearly  of  opinion 
tbat  this  possession  was  wrongfully  taken,  and  I  think 
I  shall  not  be  acting  contrary  to  what  this  Court  has 
done  in  previous  cases,  if  I  grant  an  injunction  to  pre- 
vent the  Company  from  dealing  with  the  land,  as  they 
intend  to  do,  for  their  own  purposes. 

I  remember  a  case  before  Lord  Cottenham,  in  which 
a  bill  was  filed  to  prevent  a  bridge  being  made  over  a 
poor  man^s  cottage.  It  was  no  sooner  known  that  an 
application  was  to  be  made  to  the  Court,  than  the 
Company  built  the  bridge  in  the  course  of  the  night, 
and  when  the  motion  was  made  the  next  morning,  they 

said, 


Docks  &c 

Railway 

.Company. 
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1849:       Mid»  "  Toaaie  too  hte,  ibe  bri^  is  binlt,  and  «fcc 

^^*y*^     Conrt  camot  intofere ; "  bnt  his  LonUiqt  iqifie^ 

m.  '*  though  I  cannot  prevent  yoo   from  bniUing  the 

"^rl^^^^  bridge,  as  H  is  boih,  still  I  can  gnmt  an  injancti<m  to 

Docks  te.     prevent  700  nong  it;  "he  did  giant  the  injnnctkm,  and 

"g;^       the  poor  man  had  his  compensation  in  a  week.     This 

Court  is  not  prev^ited  hj  the  fact  of  poBocauon  firam 

monldisg  its  orden  in  snch  a  manner  that  jnatioe  may 

be  done. 

As  I  am  called  on  to  dedde  this  most  foolish  contest, 
I  cannot  refuse  to  compel  obedience  to  an  act  of  par- 
liamenty  which  seems  perfectly  plain.  There  are  means 
of  doing  BO ;  and  to  talk  of  a  fund  being  in  Court, 
which  is  the  exact  amount  of  the  land,  without  any- 
thing to  answer  the  costs  of  reinvestment  and  the  other 
costs,  and  which  is  not  even  standing  to  the  credit  of  the 
persons  entitled  to  it,  is  a  mere  mockery. 

I  am  surprised  at  the  Defendants  by  their  affidavits 
telling  the  Court,  that  the  course  they  have  adopted  is 
in  accordance  with  the  usage  of  railway  companies,  and 
that  the  like  has  been  done  by  such  companies  on  other 
occasions.  To  introduce  such  statements  into  an  affi« 
davit  for  the  purpose  of  influencing  the  judgment  of  the 
Court  in  a  matter  of  this  kind  is  a  gratuitous  absurdity, 
for  an  injustice  is  not  to  be  tolerated  in  any  case,  merely 
because  such  things  have  been  done  by  other  persons  on 
former  occasions. 

The  Plidntiffi  are  entitled  to  an  injunction  to  re- 
strain the  Company  from  prosecuting  the  works  of 
the  railway  upon  the  premises  mortgaged,  until  the 
value  of  the  Plaintiffs'  interests  have  been  ascertained; 
and  the  amount  paid  or  secured  in  manner  required 
by  the  acts  of  parliament. 
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In  re  HAIGH. 


Dec.  20. 


\/f'BL  WILSON  {m.  adminiatrator)  employed  Mr* 
Haigh  aa  his  eolicitor,  to  pass  the  administration 
accounts.  "Mx*  Hatgh  passed  them^.  and  paid  four  sums, 
[mounting  to  11/.  %s.  6d*,  at  the  Stamp  Office  for 
^acy-duty,  in  procuring  the  stamp  to  be  impressed 
m  the  proper  documents. 

Hia  IhU.,  including  the  legacy-duty»  amounted  to 
HL2s.  II cL  It  was  referred  for  taxation,  when  the 
Fazing  Master,  on  a  reconsideratbn,  struck  out  the 
ihaige  for  legacy-duty,  as  a  professional  disbursement, 
}ut  allowed  it  as  a  cash  payment,  thus  reducing  the 
)ili  to  12L  Us.  &d.y  which  he  taxed  at  82.  IQs.  9d.  The 
imount  thus  taxed  off^  being  SL  14«.  Sd.,  was  more 
than  a  sixth  of  the  12/.  14«.  5d.,  but  less  than  a  sixth 
[)f  the  original  bill  of  247. 9s.  lid.  The  Master  having 
illowed  the  client  his  costs  of  taxation,  the  solicitor 
presented  this  petition,  insisting  that  the  Master  ought 
not  to  have  struck  the  item  for  legacy-duty  out  of  the 
bill,  and  that  therefore  the  solicitor  was  entitled  to 
the  costs  of  the  taxation. 


A  payment 
for  legacy- 
duty  made  by 
a  solicitor  for 
his  client, 
ought,  for  ta%« 
ation,  to  be] 
included  in  hb 
cash  account 
and  not  in  his 
bill  of  costs, 
and  therefore 
such  a  pay- 
ment is  not  to 
enter  into  the 
computation, 
in  considering 
whether  a 
sixth  is  taxed 
off 


One  of  the  affidavits  stated,  that  it  was  customary 
for  solicitors  to  charge  legacy-duty  in  their  bills  of 
costs  and  not  in  the  cash  accounts,  unless  specific  remit- 
tances were  made  in  respect  of  such  payments.  An 
affidavit  on  the  other  side  stated,  that  it  was  usual  for 
clients  in  the  country  to  remit  the  legacy-duty,  and 
that  such  payments  were  only  made  by  solicitors  when 
specially  requested,  (they  not  being  payments  they  are 

expected 


^ 
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expected  to  make  in  the  ordinazy  coane  of  buoneni) 
and  that  in  both  inatancea,  they  were  entered  in  the 
cash  aocoonta  and  not  in  the  bills  of  costB,  '*  nnkaa  the 
doty  amounted  to  no  more  than  20j;  or  thereabonta." 

Mr.  Turner  and  Mr.  KanlakB  in  support  of  the  peti- 
tion. The  payment  for  legacy  duty  was  impropeily 
stmck  out  from  the  bill,  for  it  was  striedy  a  profes- 
nonal  disbniaement.  In  re  Bedson(a),  it  was  hetd^  thai 
both  legacy  and  probate  daty  formed  proper  items  in 
a  solidtor^s  accoont,  on  the  taxation  of  his  bill  of  costs. 

ITke  Masteb  of  the  Bolls.  That  was  not  the 
point  decided,  for  the  case  proceeded  on  the  admiswon 
that  those  sums  would  have  been  properly  introduced 
into  the  bill,  but  for  the  security  given.] 

In  FrankUn  v.  Featherstanhaugh  (b)  it  was  held,  that 
a  payment  to  a  proctor  was  properly  inserted  in  a  bill 
of  costs.  Stamp  duti^  on  conveyances  or  mortgages 
are  properly  introduced  into  a  solicitor's  bill  of  fees  and 
disbursements  (c),  because  the  solicitor  is  responsible 
for  the  proper  stamp  being  affixed,  and  can  recover  no 
more  than  is  properly  paid  by  him.  The  same  reason 
is  applicable  to  affixing  the  stamp  on  a  legacy  receipt 
or  on  letters  of  administration. 

They  also  cited  Harrison  v.  Ward{d),  Hindk  v. 
ShacUeton  (<?),  Hays  v.  Trotter,  {g) 

Mr.  Prior i  contrA^  referred  to  Re  Remnant  {K)y  but 

was  stopped  by  the  Court 

The 

(a)  9  Beat.  5.  (d)  4  DowL  39. 

(h)  I  Ad.  4>  E.  478.  and  3  \e)  1  Taunt.  536. 

Nev.  4*  Man.  779.  (g)  5  Bam.  ^  Ad.  1106.  aad 

(e)  See  In  re  Remnant,  11  3  Nev.  ^  Man.  174. 

Beav,  p.  612.  (A)  1 1  Bear.  603. 
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The  Master  of  the  Bolls»  1849, 

It  would  be  satis&ctory  if  this  and  the  former  case   In  re  Haigh. 
were  taken  before  a  higher  aothority,  so  as  to  lead  to  a 
final  deci^on>  and  to  leave  no  further  question  on  the 
point. 

It  is  said  that  this  is  a  hard  case  upon  the  solicitor, 
but  it  is  to  be  recollected,  that  it  has  not  been  decided 
that  the  diBbursements  are  not  to  be  pud  by  the  client ; 
on  the  contrary,  it  is  clear  that  the  client  is  bound  to  re- 
pay that  which  the  solicitor  has  disbursed.  The  only 
question  is  one  which  never  arises,  except  in  a  case  where 
the  solicitor  having  charged  more  than  one-sixth,  in  ex- 
cess, for  real  professional  services,  the  question  arises, 
whether  he  is  to  bear  the  costs  of  the  taxation.  The 
struggle  then  is  to  include  this  sort  of  disbursement  in 
his  bill  of  costs,  in  order  to  increase  its  amount,  and 
thus  diminish  the  proportion  struck  off  in  taxation. 
The  amount  taxed  off  may  be  more  than  a  sixth  of  the 
strictly  professional  charges,  but  a  great  deal  less  if 
you  include  in  the  bill  these  cash  payments.  No  doubt 
both  the  bill  and  the  disbursements  are  to  be  paid,  but 
the  costs  of  taxation,  under  the  act  of  parliament,  de- 
pend on  whether  this  item  is  to  be  included  in  the  bill 
or  in  the  cash  account. 

So  far  as  any  rule  can  be  collected  from  the  cases, 
(admitting  that  they  are  not  consistent  in  themselves, 
or  in  the  reasons  assigned  for  the  conclusion),  and  from 
the  certificate  of  the  Taxing  Masters,  as  to  the  usage 
and  custom  of  the  profession,  I  think  I  ought  to  con- 
sider, that  these  payments  for  legacy-duty  are  mere  dis- 
bursements, made  for  the  client  by  the  solicitor,  in  the 
character  of  agent  and  not  of  solicitor,  and  I  believe  it 
will  be  found  to  be  the  more  usual  practice  of  solicitors 
to  enter  them  in  their  cash  book  and  not  in  their  bill 

book. 
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book.    I  must,  therefore,  decide  th^t  the  certificate  of 
the  Taxing  Master  is  right* 

In  Be  Remnant  I  ultimately  come  to  a  conduaioii 
quite  opposed  to  my  first  impression,  after  taking  pains 
to  leave  no  case  unexamined. 

.     .  NpCOStBi 


Aflerthedeath 
of  their  father, 
in&nCs  peti- 
tioned for  an 
allowance  for 
maintenance 
out  of  their 
fortunes. 
Held  that  such 
maintenance 
was  to  be  de- 
termined ir- 
respective of 
the  means  of 
their  mother 
to  support 
them  out  of 
her  own  for- 
tune. 


DOUGLAS  V.  ANDBEW& 

TN  1843,  Sir  Robert  Andrews  Douglas  died,  leaving 
^  his  widow  Dame  Martha  Elizabeth  Douglas  and 
three  infant  children  him  surviving.  The  children  were 
still  in£Eints,  and  the  widow  unmarried,  and  both  the 
widow  and  children  had  fortunes  of  their  own. 

A  petition  was  presented  in  these  suits,  for  a  refer- 
ence to  the  Master  to  approve  of  a  proper  allowance 
for  the  maintenance  and  education  of  the  infants  during 
their  minority.  The  petition  also  prayed  a  reference 
to  ascertain  '^  whether  Dame  Martha  Elizabeth  Douglas 
(their  mother)  was  of  sufficient  ability  to  maintain  and 
educate  the  Petitioners,  regard  being  had  to  their  rank 
in  life,  and  their  present  fortunes  and  expectations. 
This  part  only  was  objected  to  by  the  widow. 

Mr.  Turner  and  Mr.  Busk  in  support  of  the  petition* 
The  mother  is  imder  a  natural  obligation  to  support 
her  children,  and  their  fortune  is  not  to  be  broken  in 
upon  whilst  the  mother  is  of  sufficient  ability  to  main- 
tain them.  The  same  rule  is  applicable  as  well  to  a 
mother  as  to  a  father. 

TSx. 


V 
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Mr.  RoupeUy  contrd,  for  the  mother.     There  is  no        1849. 

authority  for  such  a  reference.     The  rule  applies  only     ^^^^j^ 

to  the  £Either  of  an  infant,  and  not  to  the  mother.  o. 

Andrews. 

The  Master  of  the  Bolls. 

I  never  knew  of  such  a  reference. .  The  rule  is,  that 
however  large  a  child's  fortune  may  be,  whilst  the 
father  is  of  ability  to  maintain  the  child,  he  musi  per^ 
form  his  duty,  and  no  part  of  the  child's  fortune  is  to 
be  applied  for  that  purpose. 

I  have  never  heard  that  the  rule  applied  to  the 
mother,  and  I  will  not  make  an  order  so  contrary  to  all 
rule,  without  an  absolute  authority  for  it 


The  order  was  made,  omitting  the  reference  ob- 
jected to. 

NpTB.  —  See  Chambert  on  Infants,  pages  114  and  313,  where 
the  following  authorities  are  referred  to  :  —  Smee  v,  Martin,  Bunff, 
136.  ;  Anon.  2  Ventr.  363.,  KeltorCt  Ch.Ca.  250. ;  Butler  v.  Duncomh, 
1  P.  Wmt.  454. ;  Fawkner  y.  Watts,  1  Atk,  405. ;  Haiey  v  BamiU' 
ter,  4  Madd,  275. ;  Cavendish  v.  Mercer,  5  Ves.  195.  ft. ;  Be  Walker, 
JLloyd  4*  Goo.  (lemp.  Sugd.)  299. ;  &,  C  nomine  Hodgens  v.  Hodgefu, 
4  CI.  4*  i^  323.;  Bil&ngsfy  v,  Crilchet,  1  B,  C.  C.  268. ;  Swinnock 
T.  Crisp,  Free.  78. ;  Boach  y*  Garvan,  I  Vet.  sen.  157. ;  Aynswortk  v. 
PratcheUf  13  Ves.  321. ;  Fairman  v.  Green,  10  Ves.  45. 


>l 
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i>ec.  19.  KNIGHT  V.  BOUGHTON. 

The  •* instni-  ri^HE  question  in  this  case  arose  on  the  construction 

menfre-  ■            ^ 

ferred  to  in  of  the  Apportionment  Act^  4  &  5  ^  4.  c.  22. 

the  Appor- 

tionnient  Act, 

is  not  the  in«  The  testator,  Thomas  Andrew  Knight^  by  hb  will, 

creating  the      elated  in  1836,  devised  all  his  freehold,  copyhold,  and 

periodical  pay.  leasehold  estates  unto  Sir  William  Boughtan  and  his 

mentSy  but         -    ,  ,  , 

that  creating     hours,  upon  trust  to  keep  his  mansion  house  at  Downton 

a  life  interest  Castle^  &c  in  repair,  and  pay  the  taxes,  and  permit  his 
A  testator  Wife  Frances  Knight  to  reside  therein  during  her  life, 
ha^ne  b^is  ^^^  ^^^  deducting  out  of  the  rents  all  payments  made 
will,  given  real  by  him  for  taxes,  repairs,  &c,  to  pay  five  eighths  of  the 
trustees,  in  °®*  Teai%  to  his  wife  Frances  Knight  during  her  life, 
trust,  after  and  the  remaining  three  eighths  to  three  other  persons 
mansi^&c  ^^^  ^^  ^^^  when  his  wife  and  such  three  persons 
^  PV  fi^«  severally  departed  this  life,  he  directed  their  respectiye 
net  rents  to  shares  of  such  net  rents  to  be  retwied  by  Sir  WiDiam 
m^T^e  ^'^'^  Baughton  and  wife  during  their  Hves,  &c  &e. 
widow  died  in 
l^iwm  re-      ^®  testator  died  on  the  11th  of  May  1838,  having 

ceivable  on      granted  leases  of  part  of  the  property. 

the  next  rent 

day,  under 

leases  created       Frances  Knight  died  the  24th  of  July  1847,  and  tbe 

tor  anterior  to  Petitioners  were  her  personal  representatives, 
the  Appor- 
tionment Act. 

Held,  that  the      A  Beceiver  of  the  estates  had  been  appointed, 
rents  were 
apportionable. 

The  leases  on  which  the  argument  turned,  were 

stated  to  have  been  granted  before  the  passing  of  the 
4  &  5  ^.  4.  e.  22.  (June  1834).  Kone  of  them  deter- 
mined by  the  death  of  Mrs.  Knight. 

This 
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This  petition  prayed^that  the  sum  of  4329/.  received  1849. 

for  rents  between  Lady-day  1847  and  Lady-day  1848,  ^^^^^ 

might  be  apportioned  between  the  representatives  of  v. 

Mrs.  Frances  Knight  and  the  other  parties.  oughton. 

Mr.  Turner  and  Mr.  Humphrys  in  support  of  the 
petition,  and 

Mr.  John  Baily  in  the  same  interest. 

The  representatives  of  the  widow  are  entitled  to  a 
proportion  of  the  rents.  The  objections  which  will  be 
raised  are,  first,  that  the  instruments  under  which  the 
rents  are  payable  were  not  executed  after  the  passbg 
of  the  act ;  and,  secondly,  that  there  are  no  fixed  pay- 
ments to  the  widow,  but  that  the  whole  rents  being  re- 
ceived by  the  trustee,  they  are  first  to  be  applied  in  a 
given  way,  and  that  a  portion  only  of  the  residue  is  pay- 
able to  her.  The  answer  to  these  objections  is,  first,  that 
the  instrument  referred  to  by  the  statute  is  the  instru- 
ment giving  the  right  to  receive,  and  not  that  creating 
the  obligation  to  pay:  —  and  in  this  case  the  instru- 
ment is  the  will  and  not  the  lease. 

This  is  evident  from  the  act  comprising  **  moduses,'' 
which  must  have  been  created  from  time  immemorial, 
and  could  not  therefore  have  been  made  payable  by  in- 
strument executed  after  the  passing  of  the  act.  In  re 
MarKby  (a)  does  not  apply,  for  there  the  only  question 
was  as  to  an  apportionment  of  rents  under  a  demise  from 
year  to  year,  as  between  the  legal  and  personal  repre- 
sentatives of  a  tenant  in  fee,  and  the  principle  of  the 
decision  was,  that,  even  assuming  the  lease  to  be  the 
instrument  governing  the  decision  (which  it  was  not) 

still 
(d)  4iT^/.clr  Cr.4S4. 

Vol.  XII.  V 
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1849.  It  id  quite  clear,  that  Mrs.  Knight  became  entitled  to 

receive  these  rents  under  an  instrument  which  came 
into  operation  after  the  passing  of  the  Act.  It  is  ob- 
jected that  the  Act  cannot  applj,  because  this  is  t 
gift  of  five-eighths  of  the  residue  of  the  rents  after 
payment  of  certain  outgoings,  and  because  the  will  does 
not  state  the  time  when  the  payment  in  respect  of 
this  share  is  to  be  made.  The  argument  lays  aside 
this :  —  that  the  rents  are  necessarily  payable  at  certain 
periods,  and  that  in  all  transactions  of  business,  ve 
must  consider  them  as  payments  at  fixed  periods,  and 
if  they  are  payable  at  certain  fixed  periods,  why  is  Mrs. 
Knight  not  to  have  her  due  proportion  of  them  ? 

It  is  said,  that  the  periods  are  not  fixed  in  the  way 
required  in  such  a  case :  —  That  the  rents  under  leases 
are  payable  to  the  lessor  at  certain  periods,  but  that 
this  has  nothing  to  do  with  the  payment  to  other  per- 
sons. This  lady,  however,  was  entitled  to  a  certain 
share  of  the  rents,  and  they  were  to  be  pidd  to  her,  not 
by  the  lessee,  but  by  a  trustee :  the  trustee  was  entitled 
to  receive  them  from  the  lessees  at  certain  periods,  but 
no  sooner  did  the  fright  of  the  trustee  accrue,  than, 
at  the  same  instant,  the  right  of  this  lady  arose  to 
receive  the  share  given  to  her  by  the  will. 

I  do  not  see  the  difference  between  this  and  the  case 
of  fixed  payment  of  dividends  on  property  in  the  funds, 
on  wliich  there  are  fixed  charges. 

I  cannot  consider  that  the  Act  requires  more.  The 
payments  are  fixed  by  the  nature  of  the  contract,  and 
the  riglit  to  receive  given  by  the  subsequent  will  or 
instrument  must  accrue  at  the  moment  the  trustee  has 
a  right  to  demand  the  rents.  I  do  not  see  why  this 
case  is  not  to  be  considered  within  the  Act. 

lam 
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I  am  of  opinion  that  the  cade  is  within  the  Act^  and        1849. 
iiat  this  hwjy  is  entitled  to  her  proportion.  k^^^^^ 


The  necessary  enquiry  must  be  made. 


BOUGHTON. 


Note.  —  On  the  subject  of  apportionment,  see  Ex  parte  Smyth, 
I  Stvan.  337.,  4  &  5  H^.  4.  c.  22  :  Fordyce  v.  Bridges,  1  H.  Lds.  Ca, 
I.;  Paton  v.  Sheppard,  \OSim,  186.;  Browne  v.  Amyot,  3  Hare, 
173.  ;  Mic/ieU  v.  Michell,  4  Benv.  549.  ;  Campbell  v.  Catupbell, 
J  Beav.  482. ;  Carters,  Taggart,  16  Simons,  447. ;  AV»i//  v.  Davits, 
\5  Simons,  466. ;  Warden  v.  AMiimer,  \7L.J.  (Ch.)  440.;  fi^^p- 
mrd  V.  >Ff7#<w,  4  /farr ,  395. ;  Botheroyd  v.  WooUey,  5  TyrwhUt, 
>22. ;  Shipperdson  v.  7\>ic^^,  8  Jurtf/,  485. 


/n  r^  WILLIAMS. 


I}<?c.21.  22. 


y4NN  WILLIAMS^  having  a   power  to  appoint  Construction 

-^  a  fund,  executed  a  deed  dated  in  1823,  whereby  uj^n^iJa^lir 

jhe  appointed,  that  the  trustee  should  stand  possessed  before  becora- 

rf  6000/.  consols,  after  her  death,  in  trust  for  Susanna  payment. 

Mills  for  life,  and,  after  her  decease,  in  trust  for  her      l^ereonalty 

liusband  T/ipmas  Mills  for  life  ;  and  after  the  death  of  parents  for 

the  survivor,  upon  trust  "  for  all  and  every  the  child  ^*^^j  T^ V^all 

md  children  of  Thomas  Mills  on  the  body  of  the  said  their  children 

Susanna  his  wife,  to  be  equally  divided  between  them,  ^^JJ^c/jo  be 

If  more  tlian  one,  share  and  share  alike;  the  part  or  paidattwenty- 

[)art8  of  such  of  them  as  should  be  a  son  or  sons  to  be  ^ig^ae,  unless 

paid,  assigned  or  transferred  to  him  or  them,  at  his  or  in  the  lifetime 

of  the  parents, 
their  age  or  ages  of  twenty-one  years ;  and  the  part  or  in  which  case, 

[Kirts  of  such  of  them  as  should  be  a  daughter  or  Payment  was 
^  °  to  be  made  on 

daughters  the  death  of 

the  survivor. 

There  was  a 
ph  over  on  the  death  of  a  child  before  becoming  entitled  to  payment.     A  child  at- 
tained twenty-one,  but  died  in  tlie  hfetiine  of  her  parents :  Held  that  the  gift  over 
did  not  take  effect. 

r3 
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1849.       daughters  to  be  paid,  aflsigned  or  transferred  to  ber 
^""^^^"^^     or  them,  at  her  or  their  age  or  ages  of  twenty-one 
WiLUAMs.     years,  or  day  or  days  of  marriage,  which*  should  re- 
spectivelj  first  happen,  together  with  all  dividends, 
i  interest,  income  and  improvements  thereof  in  the  mean 

time,  unless  such  respective  times  of  payment  should 
happen  in  the  lifetime  of  the  said  Themas  AEUs  and 
Susanna  his  wife,  or  the  survivor  of  them,  in  wfaid 
case,  the  same  should  be  paid,  assigned  or  transferred 
immediately  after  the  decease  of  such  survivor. 

*'  And  in  case  any  of  the  same  children  should  happen 
to  die,  before  he,  she  or  they  should,  by  virtue  of  the 
aforesaid  trusts,  become  entitled  to  the  payment^  assign- 
ment or  transfer  of  his,  her  or  their  respective  part 
or  parts  of  the  6000/.  consols,  and  of  the  dividends, 
interest,  increase  and  improvement  thereof,  then  the 
part  or  parts  of  him,  her  or  them,  so  dying,  should  go 
and  be  paid,  assigned  and  transferred  unto,  and  to  the 
use  of  the  survivors  or  survivor  of  them,  who  should 
live  to  become  entitled  to  have  their,  his  or  her  part 
or  parts  thereof,  paid,  assigned  or  transferred  to  them, 
him  or  her  as  aforesaid,  together  with  their,  his  or  her 
original  part  or  parts  thereof," 

ThomcLs  Mills  died  in  1834,  and  his  wife  Susanna 
in  1848.  They  had  had  seven  children,  all  of  whom 
had  attained  twenty-one  at  the  time  of  the  execution 
of  the  deed  of  1823.  They  were  all  now  living, 
except  Elizabeth^  who  died  in  1825,  having  attained 
twenty-one. 

The  question  was,  whether  the  representatives  of 

Elizabeth  were  entitled  to  857/.  2s.  \0d.  consols,  being 

*  one-seventh  of  the  trust  fund,  or  whether  it  had  gone 

over 
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over  to  her  surviying  brothers  and  sister,  under  the        1849. 
daase  of  sunriyorship  above  referred  to.  si^V*^^ 

^  In  re 

Williams. 

Mr.  RounieU  Palmer  and  Mr.  CoUins  for  the  legal 
personal  representatives  of  Elizabeth.     The  limitation 
is  to  all  and  every  the  children;  this  gives  them  an 
immediate  vested  interest.     Payment  was  to  be  made 
at  twenty-one  or  marriage,  therefore  the  title  to  pay- 
ment or  the  capacity  to  receive  accrued  at  that  period, 
though  actual  -payment  could  not  be  made  until  after 
the  death  of  the  tenants  for  life.     The  gift  over  is  not 
on  death  before  payment,  but  before  becoming  ''en- 
titled to  payment,"  and*  such  title  accrued  at  twenty- 
one.     The  postponement  of  payment  until  after  the 
deaths  of  the  parents  was  necessary  for  the  sake  only 
of  preserving  the  life  estates  of  such  parents,  and  was 
not  intended  to  alter  the  rights  of  the  children  inter  $e. 
If  the  term  payment  be  considered  ambiguous,  and  it 
be  doubtful,  whether  it  refers  to  the  children  or  the 
parents,  that  construction  is  to  be  adopted  which  ap- 
pears the  most  rational,  and  will  best  answer  the  in- 
tentions of  the   appointor,   namely,   that   which   will 
secure  a  provision  for  all  and  every  of  the  children. 
It  is  an  unlikely  intention  to  impute  to  the  settlor  to 
hold  that  she  meant  to  deprive  a  child,  who  attained 
twenty-one,  and  had  a  family,  of  every  provision,  merely 
because  he  might  not  happen  to  survive  the  tenant 
for  life,  and  that  too,  in  favour  of  other  children  who 
might  have  no   families   to   provide   for.      This  con- 
struction is  justified  by  a  series  of  authorities.    Thus, 
in  Jeffreys  v.    Reynous  (cf),    "  by  a  settlement  made 
previous  to  the  marriage  of  A.  and  B.,  certain  ex- 
chequer annuities  were  vested   in  trustees,   in  trust 
for    the  husband  and  wife   for  life,   and  after  both 

their 
(«)  6  Bro.  P.  C.  398. 

y  4 
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1849.  their  deaths  for  the  children  equally,  to  be  assigned 
^^^"*^  over  to  them  at  their  ages  of  twenty-one,  happening 
WiLUAMs.  after  the  death  of  the  survivor  of  the  father  and  mother. 
But  if  either  of  the  children  should  attain  twenty-one 
during  the  joint  lives  of  the  father  and  mother,  or  the 
survivor,  then  his  share  was  to  be  pud  within  three 
months  after  the  death  of  such  survivor*  But  if  all 
of  them  should  die  before  their  shares  should  become 
transferable  as  aforesaid,  then  the  annuities  were  to 
go  over.  There  was  issue  only  one  son.  It  was  held, 
that  the  interest  became  vested  in  the  son  on  his  at* 
taining  twenty-one,  and  was  transmissible  and  devis- 
able  by  him,  notwithstanding  Jie  died  in  his  mothet^s 
lifetime." 

Again,  in  Sc/ienck  v.  Legh  (a),  portions  were  to  be 
paid  or  transferred  at  twenty-one  or  marriage ;  if,  in 
the  lives  of  the  parents,  entitled  for  life,  not  to  be  paid, 
assigned,  or  transferred  till  their  decease;  with  sur- 
vivorship in  case  of  the  death  of  any  before  his,  her, 
or  their  shares  should  be  payable  &c.,  they  were  held 
vested  at  twenty-one  or  marriage  in  the  life  of  the 
parents. 

In  Joites  v.  Jones  (p)  it  was  held,  under  similar  cir- 
cumstances, that  "  payable  "  meant  "  attaining  twenty- 
one,**  and  so  in  Butterworth  v.  Harvey,  (c) 

Mr,  Turner  and  Mr.  Druce,  contrit.  Upon  the 
death  oi  Elizabeth  in  the  lifetime  of  her  parents,  the 
share  intended  for  her  passed  to  the  surviving  children. 
The  gift  over  is  express,  in  case  of  any  child  dying 
**  before  he,  she  or  they  should,  by  virtue  of  the  aforc- 


(rt)  9  Vaey,  299.  (<?)  9  Bcav.  13a 

(6)   13  &'mofff,  561. 
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said  trusts,  become  entitled  to  the  payment^  assignment 
or  transfer  of  his,  her  or  their  respective  port  or  parts 
of  the  said  6000^  consols;"  and  the  direction  is  equally 
express,  not  to  pay  *^  until  after  the  decease  of  the  sur- 
vivor "  of  the  parents.  It  is  to  be  observed,  that  at 
the  date  of  the  settlement,  there  was  no  probability  of 
there  being  any  other  children,  for  the  eldest  was  then 
forty-three  and  the  youngest  twenty-six;  moreover, 
this  is  not  like  the  other  cases,  where  the  provision 
was  made  by  a  parent  for  his  children :  here  the  ap- 
pointor had  no  child.  In  Whatford  v.  Moore  {a\ 
where  portions  were  provided  for  younger  children, 
such  portions  to  be  paid  to  daughters  at  eighteen,  or 
days  of  marriage,  which  should  first  happen  after  the 
several  deaths  of  husband  and  wife,  otherwise  within 
three  months  after  the  death  of  the  survivor  of  them  : 
it  was  held,  that  the  representatives  of  a  daughter, 
who  attained  eighteen,  married  and  died  in  the  lifetime 
of  her  parents,  were  not  entitled  to  her  portion. 


321 
184». 

In  re 
Williams. 


Mr.  R.  Palmer  in  reply, 

Th  Master  of  the  Rolls. 

Unless  I  find  something  to  alter  my  present  impres- 
sion, I  must  hold  that  the  fund  belongs  to  the  repre- 
sentatives of  Elizabeth. 

This  is  a  very  extraordinary  sort  of  settlement  to 
make  under  the  circumstances.  It  must  have  been 
prepared  by  some  one  extremely  carelessly,  and  was 
most  probably  copied  out  of  some  precedent  book  with- 
out regard  to  the  existing  circumstances.  A  provi- 
sion is  made  for  Mr.  and  Mrs.  Mills  and  the  survivor, 

and 


(a)  3  ilfy.  *  Cr.  270. 
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1«49.  and  m  their  deaths  there  is  a  limitalion  to  *'ali  tnd 
ereiy  their  child  and  children  "  to  be  equally  divided. 
So  far  there  is  a  dear  vested  interest  Their  Bhara 
were  to  be  paid  at  twenty-one,  or  marriage,  nnless  sach 
times  of  payment  should  happen  in  the  lifetime  of  ihe 
parents  or  of  the  smrriyor,  in  which  case  the  same  was 
to  be  paid  immediately  on  the  death  of  such  survivor. 
Then  there  is  a  clause  of  survivorship  in  case  any  child 
died  before  he  became  *'  entitled  to  the  payment"  of  bis 
share. 

I  will  look  at  the  case  of  Whatford  v.  Moorey  and  if 
I  find  reason  to  alter  my  opinion,  I  will  mention  it 
again.  I  do  not  think  I  ought  to  be  called  on  to  decide 
this  debateable  matter  on  this  form  of  proceeding,  (a) 
\  should  not  have  done  so,  except  on  the  request  of  all 
parties. 


Dee.  82.  The  MASTER  of  the  BOLLS. 

I  have  looked  at  H'hatford'  v.  Moore,  and  see  no  rea- 
son to  alter  the  opinion  I  have  already  expressed. 

(a)  On  petition  under  the  Trustee  Indemnity  Act,  10  &  11  '^^ 
c.  96. 
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1860. 


READ  V.  STRANGEWAYS. 


Jan.  22. 


nnHE  testator,  hj  his  will,  bequeathed  his  residuary 
-*•  estate  equally,  between  John  Benson  Ready  Eliza- 
betk  Ready  Robert  Middleborough  Childerstoney  and  Ann 
Sarah  Parker  of  Paul  Street^  Finsbury  Square^  spinster, 
and  several  other  persons  (naming  them).  By  a  codicil, 
after  reciting  the  will,  and  that  Elizabeth  Read  and 
Robert  Middleborough  Childerstone  had  severally  de- 
parted this  life,  the  testator  bequeathed  the  same  resi- 
due^  between  the  said  John  Benson  Read  and  the  other 
seven  persons  (naming  them  as  in  his  will),  ^<  Ann  Sarah 
ParkeTy  George  Fawcett,  of  and 

Ann  Parker  of  ,  spinster, 

in  equal  shares  and  proportions,  share 
and  share  alike." 

The  Master,  by  his  report,  found,  that,  Ann  Sarah 
Parker  and  Ann  Parker  were  one  and  the  same  person. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Roupell  9,nd  Mr.  Elderton  appeared  for  the  Plain- 
tiff, and 


By  his  will 
the  testator 
bequeathed 
his  residue 
between  Ann 
Sarah  Parkf^r 
and  ten  other 
persons 
(naming 
thera).    Two 
of  the  legatees 
having  died, 
the  testator,  by 
a  codicil,  gave 
the  residue 
between  eight 
persons, 
naming  theiu, 
and  Ann 
Sarah  Parker^ 
G.  F.,  ami 
Ann  Parker, 
It  appeared 
thut  Ann  Sarah 
Parker  and 
Ann  Parkrr 
were  the  saiue 
persons. 
Held,  that  hhe 
was  entitletl 
to  one-tenth, 
and  not  to 
two-elevenths 
of  the  residue. 


Mr.  Turnery  Mr.  WalpoUy  Mr.  Fabery  Mr.  E.  G. 
Whitey  Mr.  W.  M.  Jamesy  and  Mr.  John  Baily  for  other 
parties. 

Mr.  Birkbecky  for  Ann  Sarah  Parkery  claimed  two- 
elevenths  of  the  residue,  on  the  ground  that  her  name  had 
been  mentioned  twice  in  the  residuary  gift.    He  argued, 

that 


i 
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that  the  orfnaij  mle  m  to  cmnnktiTe  kgades  fidvi 
apfJ J  here ;  the  testator  hsTU^  carefbll j  leated  lii 
wiD^  and  again  repeated  the  namea.  That  he  had  gnm 
the  di&rent  eleYeDtha,  probaUjr  not  knowing  tint  tlie 
persona  were  identical,  and  poesiUy  from  a  difeait 
motiye. 


That  thecaae  waa,  aa  if  a  testator  had  given  Us  rea- 
due  between  J.  B.^  Sir  Walter  Seait,  and  the  aathor  of 
Waverlry  (not  knowing  at  the  time  that  Sb  Wetter 
was  eoch  author),  in  which  case,  ^  Walter  would  be 
entitled  to  two^tbirdfli 

He  cited  Ridges  y.  Jlarrisam  {a\  to  shew,  that  Teiy 
slight  grounds  would  rebut  the  presumption  sgiiort 
double  legacies. 

The  Mast£B  of  the  B0LL8,  without  hearing  the 
other  nde,  said,  he  was  clearly  of  opinion  that  the 
l^atee  took  one  share  only. 


(a)  1  Bnh  C.  a  389. 
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1849. 


BOPICK  r.  GANDELL.  Jul.v  25.  io. 

yov,  14. 

TT  18  unnecessary  to  add  to  the  statement  of  this  A  creditor,  by 

'"'  case  as  contained  in  the  judgment  of  the  Court;  directing  his 

of  which  the  following  is  the  brief  outline :  —  '^l^^^^^''  P"^ 

®  the  debt  to 

another  per- 
Several  Bail  way  Companies  were  indebted  to  Messrs.  ^"i  ™i^ff^. 
Gandell  and  Brunton,  their  engineers.     On  the  other  tually  assi<;n 
hand,  Messrs.  Gandell  and  Brunton  were  considerably  l^^^  ^^^^^ 
indebted  to  the  Plaintiffs,  their  bankers ;  and  the  latter  pcreon. 
having    pressed   for    payment,   Messrs.    Gandell  and  there  may  be 
Brunton,  at  the  suggestion  of  Messrs.  Pinniger  and  avali^assi^- 
Westmacott,  the  solicitors  of  the  Companies,  by  letter  or  property 
dated  the  26th  of  December  1845,  requested  Messrs.  JJe^ntJ^Jc^' 
Pmniger  and  Westmacott  to  pay  the  bankers  the  money  guired,  even 
due  to  them  from  the  Railway  Companies,  and  also  theacquisi- 
authorised  them  to  receive  it.     Messrs.  Pinniger  and  tion  depends 
fFegtmacoti  also  wrote  to  the  bankers  to  say,  that  they  gencies  and 
would,  on  receiving  the  money  due  to  Messrs.  Gandell  possibihties 
nx\d  Brunton  from  the  railways,  pay  it  to  them  (the    ^  a  railway 
bankers).     The  bankers  acknowledged  the  receipt  of  |j,XCtecf  to"* 
the  letter,  to  which  they  applied  the  following  expres-  A.,  their  en- 
sions :  —  "as  guaranteeing  the  payment  of  all  monies  ^"^reatly 
received  by  you  on  account  of  Messrs.  Gandell  and  indebted  to 
Brunton  into  our  hands/'     v  The  amount  due  to  us  is  xhe  latter' 

under  3000i,  on  payment  of  which  your  letter  will  be  having  pressed 

,,  *   ^  •'  for  payment 

given  up.  or  security, 

Messrs.  f.}>y  letter 
to  the  soil- 
citors  of  the  Company,  authorised  them  to  receive  the  money  due  to  him  from 
the  Railway  Com[)any,  and  requested  them  to  pay  it  to  the  banker.  The  soli- 
citors, by  letter,  promised  the  banker  to  pay  nini  such  money  on  receiving  it. 
Held,  that  this  dici  not  amount  to  an  equitable  assignmenL:  and  the  solicitors  having 
received  the  amount  and  paid  it  over  to  A, :  held,  secondly,  that  this  was  no  more 
than  a  promise  or  undertaking,  for  which  the  solicitors  might  possibly  be  responsible 
at  law,  but  that  the  remedy  was  not  in  equity. 


Gandell. 
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1849.  Messrs.  Pinniger  and  Westmacott  afterwards  received 

^^j^j^     sums  from  the   Companies  exceeding   3000t,  which  i 

V,  they  handed  over  to  Messrs.  Gandell  and  Brunton^  and 

not  to  the  bankers,  as^  agreed. 

There  were  subsequent  dealings  between  the  bank^ 
and  the  engineers,  during  which  the  bankers  had  re* 
ceived  more  than  3000/.,  and  this  :gaye  rise  to  a  ques^ 
tion  whether  there  was  a  limited  or  continuous  liability. 

The  bankers  filed  their  bill  on  the  7th  of  December 
1846,  against  Messrs.  GandeU  and  Bruntan,  and  against 
Messrs.  Pinniffer  and  Westmacotty  insisting  that  there 
had  been  an  equitable  assignment  of  the  monies  doe 
from  the  Railway  Companies ;  and,  on  that  foundation, 
they  sought  to  make  all  the  Defendants  liable. 

On  the  29th  of  January  1847,  the  engineers  became 
bankrupt,  and  their  assignees  were  brought  before  the 
Court  by  supplemental  bill. 

Messrs.  Pinniger  and  Westmascott  seyered  in  their 
defences ;  and  the  former,  by  his  answer,  referred  to 
the  answer  of  the  latter,  which  he  believed  to  be  true, 
and  desired  to  be  taken  as  part  of  his  own  answer. 

Mr.  Turnery  Mr.  R.  Palmer^  and  Mr.  Prior,  for  the 
Plaintiff,  argued,  first,  that  the  letters  constituted  a 
valid  equitable  assignment  of  the  monies  due  from  the 
Railway  Companies ;  Lett  v.  Morris  (a).  Bum  v.  Car* 
valho{b),  Miln  v.  Walton  {c)y  Malcolm  v.  ScotL  (d) 

An4 

(a)  4  Shions,  607.  (c)  2  Yo.  *  CoL  (C.C.)  354. 

(b)  4  Mgi.4  Cr.  690.  (tf)  6  Hare,  570. 
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And,  secoDdly,  that  there  being  a  continuous  lia-  1849. 
bility,  Hargreave  v,  Smee(a),  Henniker  v,  Wigg(b\  the 
bankers  had  a  right  to  appropriate  subsequent  pay- 
ments in  discharge  of  subsequent  liabilities;  Simson 
y.  Ingham  (c);  and  had  a  general  lien  on  securities 
deposited  with  them ;  Davis  v.  Bowsher  (cQ,  Brandao 
v.  Bamett  (e)*  That  the  conduct  of  the  parties  was 
admissible  to  prove  the  nature  of  the  agreement: 
Eden  v.  JEarl  of  Bute  (g),  from  which,  at  all  events, 
it  might  be  inferred,  that  the  original  agreement,  if 
limited,  had  been  extended  so  as  to  cover  subsequent  ad^ 
vances;  Ex  parte  KensingtonQi),  Ex  parte  Alexander  (t). 
Ex  parte  Langston.  (A) 

They  also  argued,  that  Pinniger  was  bound,  in  this 
transaction,  by  the  acts  of  his  partner  fFestmacott : 
Sandilands  v.  Marsh  (/),  Blair  v.  Bromley,  (wi) 

Mr.  LUn/d  and  Mr.  GHffard^  for  fFestmacott,  argued, 
that  there  had  been  no  valid  equitable  assignment  of 
the  debts  due  from  the  Companies ;  and  that  the  soli- 
citors of  such  Companies  had  contracted  no  equitable 
liability ;  and  Airther,  that  if  any  guarantee  had  been 
given,  still  it  was  not  continuous,  but  limited  to  the 
debt  due  at  the  time :  Kirby  v.  Hie  Duke  of  Marl- 
borough  {n),  Melville  v.  Hayden{oy  That  this  had 
been  discluu^ed  by  the  subsequent  receipts;  Bod^*- 
ham  V.  Purchas  (p),  Field  v.   Carr  (q) ;  and  that  the 

securities 

(fl)  6  JBing.  244.  (*)  17  Vet.  277. 

(b)  4  Q.  B.  Bep.  792.  (/)  2  Bam.  ^  Aid.  673. 

(c)  2  Bam.  *  Cr,  65.  (m)  2  PhiWpt,  354. 
Id)  5  Term  Bep.  488.  (»)  2  Maule  ^  S.  18. 
le)  12  CI.  ^  Fin.  pp.  806. 810.  (o)  2  Bam.  4r  Aid.  592. 
(g)  3Bro.  P.  C.  679.  (/>)  2  Bam.  4*  Aid.  39. 
(h)  2  Base,  138.  (q)  5Bmg.  13. 
(t)  1  Glyn  4-  J.  409. 
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1849.        securities  had  thereupon  been  avoided ;  CopU  v.  Mid- 
^^^^^'^'^     dleton  (a),  Hammond  v.  Foster.  (J) 


V, 

Gandell. 


Mr.  WalpoU  and  Mr.  Wray^  for  IHnniger^  argaed, 
that  he  had  incurred  no  liability  by  the  act  of  his 
partner^  unless  it  were  shewn,  that  fFestmaeott  had 
special  authority  to  bind  him  as  to  this  transaction; 
Duncan  v.  Loumdes  (c) ;  for  that  a  partner  was  not 
liable  for  a  guarantee  given  by  his  co-partner,  in  the 
name  of  the  firm,  in  a  matter  not  in  the  ordinary 
course  of  their  business ;  Hasleham  v.  Young,  (d) 

Mr.  BoupeU  and  Mr.  Kinfflake,  for  the  assignees. 

Mr.  Glasse  for  Messrs.  Gandell  and  Brunton. 

Mr.  B.  Palmer  in  reply. 

Tlie  Masteb  of  the  BoLLS  reserved  his  judgment 


Nov.  14<.  The  Masteb  of  the  Rolls. 

In  this  cose,  Messrs.^  Gandell  and  Brunton,  who 
were  engineers,  were  employed  in  the  way  of  their 
profession  by  certain  Railway  Companies,  against  whom 
they  claimed  large  sums  of  money  to  be  due  to  them: 
Those  Companies  employed  the  Defendant,  Mr.  fVest- 
macottf  or  Messrs.  Pinniger  and  fVesimacott,  who  were 
partners,  as  their  solicitors,  to  settle  the  amounts  of  the 
claims  made  against  them  by  Gandell  and  Brunton. 
At  the  same  time,  Gandell  and  Brunton  employed  the 
Liverpool  Union  Bank,  now  represented  by  the  Plab- 

tiff 

(a)  Turn.  4-  R.  224.  (r)  3  Camp.  478. 

(h)  5  Term  Rep.  635.  {d)  5  Q.  B.  Rep.  833. 
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tiff  (their  public  o£5cer  under  the  statute)  as  their 
bankers,  and  became  indebted  to  the^bank  in  a  krge 
sum  of  money,  payment  of  which  was  pressed  for. 

In  this  state  of  things,  Gandell  and  Brunton  desired 
that  the  debt  which  they  owed  to  the  bank  should  be 
secured  by  means  of  the  debts  which  were  owing  to 
them  from  the  Railway  Companies ;  and  it  is  alleged 
by  the  Plaintiff,  that  in  the  month  of  December  1845, 
the  debts  due  to  Gandetttmi  Brunton  from  the  Railway 
Companies,  were,  in  equity,  assigned  to  the  bank,  as 
such  security,  to  the  extent  of  3000/.  at  least ;  and  the 
relief  sought  by  this  bill  is  founded  on  that  allegation. 

Two  questions  are  made:  1st.  whether  there  was 
any  such  assignment  as  is  alleged ;  2nd.  whether  such 
assignment  (if  any)  was  or  became  valid  as  a  security, 
for  anything  more  than  the  sum  of  SOOOi^  which  was 
actually  due  to  the  bank  at  the  time  when  the  security 
was  accepted,  either  as  agunst  Gandell  and  Brunton^ 
or  the  Defendants  Pinniger  and  Westmacott,  or  West' 
macott  alone. 


329 


1849. 


1.  There  is  no  doubt,  but  that  a  creditor,  by  ordering 
or  directing  his  debtor  to  pay  the  debt  to  another  per- 
son, may,  in  equity,  effectually  assign  the  debt  to  such 
other  person ;  and  it  appears  by  the  case  of  Burn  v. 
Carvalho{a\  that  an  equitable  assignment  may  be  made 
effectual,  by  a  distinct  promise  and  agreement  to  apply 
a  fund  in  an  agent's  hand  in  a  particular  manner,  and 
to  give  directions  for  that  purpose  to  the  agent.  It  is 
settled,  also,  that  in  equity,  there  may  be  a  valid  as- 
signment of  funds  or  property  to  be  subsequently  ac- 
quired, 

(fl)  4  M^.  Sf  Craig,  690.,  and  4.7im-.  711. 
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quired,  even  in  cases  where  the  acquisition  depends  on 
contingencies  and  possibilities  only,  (a) 

In  considering  the  evidence  of  the  transaction  whidi 
took  place,  it  is  necessary  to  keep  in  yiew  the  podtion 
of  the  several  parties. 

The  Railway  Company  were  debtors  to  Ckmddl  and 
Brunian  to  a  considerable  amount. 

Gandett  and  Brunton  were  themselves  indebted  to 
the  bank,  represented  by  the  Plaintiff,  to  a  huge 
asiount,  which  they  were,  at  that  time,  unable  to  pay; 
and  they  desired  that  the  debts  owing  to  them  from  the 
Railway  Companies  should,  when  received,  be  made  ap- 
plicable to  the  payment  of  the  debts  owing  by  them  to 
the  bank. 

Westmacott  and  Pinniffer,  so  far  as  the  latter  was 
lawfully  bound  by  the  acts  of  fFestmacott,  were  soli- 
citors to  the  Railway  Companies,  tixe  debtors,  and  were 
employed  about  the  settlement  of  the  claims  upon  the 
Companies,  and,  amongst  others,  of  the  claims  on 
Cfandell  and  Brunton. 

Mr.  James  Lister  was  manager  of  the  Liverpool  Union 
Bank. 

On  the  24th  December  1845,  Mr.  Westmacott,  with 
reference  to  some  application  made  to  him  by  GandeU, 
^  stated,   that  there  were  large  sums  due  to  GandeU 
from  the  different  Companies,  not  only  those  Com- 
panies with  which  Westmacott  was  connected,  but  others 

also; 

(a)  See  Alexander  v.  The  Myl.35.;9iadjBemieUv.Cooper, 
Duke  of  WeUwgion,  2  Ruu,  Sf      9Beav.  852. 
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also ;  and  speaking  of  the  denres  of  the  bankers,  he  }^^ 
expresses  himself  thus:  —  ''Could  you  not  arrange  it 
in  this  way  ?  Grive  the  bankers  a  statement  (^  what  is 
due  to  70U  from  each  Company,  then  give  a  direction 
to  us  that  these  sums,  when  pud,  should  be  paid  to 
jour  account  with  them,  and  we  write  them  a  letter, 
stating,  that  on  the  payment,  they  shall  be  so  placed  to 
yoor  credit  You  can  state  to  them  that  that  has  been 
suggested  by  us  as  the  proper  course." 

By  ''direction  to  us,**  I  presume  Mr.  fFestmacott 
meant,  direction  to  himself  and  his  partner  Mr.  Pin^ 
niger,  the  solicitors  of  the  Company,  who  are  not  al- 
lied to  have  had  any  interest  in  or  control  over  the 
funds  of  the  Companies,  or  any  right  to  act,  otherwise 
than  according  to  specific  orders  of  the  Companies, 
in  discharge  of  any  debts  owing  by  them.  But  appa- 
rently, in  compliance  with  this  suggestion,  Gandett  and 
Brwntom  wrote  to  Pmniffer  and  Weiimacott  as  fol- 
lows :  —  **  London^  26th  December  1845.  Dear  Sirs,  — 
We  hereby  request  of  you  that  you  wlQ  pay  into  the 
bank  of  CunKffe,  Brooks  &  Co.,  for  the  Liverpool 
Union  Bank,  all  monies  now  due  to  us  from  the  rail- 
ways (naming  them),  and  we  hereby  authorise  you  to 
receive  such  monies,  in  our  names,  for  the  purpose, 
from  the  different  committees.  We  will  thank  you  to 
write  to  the  bank,  saying  you  will  act  on  this  letter." 
This  letter  consists,  in  substance,  of  a  power  or  autho- 
rity given  to  fFestmacott  to  receive  the  monies,  and  a 
direction  to  him  to  pay  monies  when  received  to  the 
bank.' 

Mr.  fFestmacott,  having  received  this  letter,  sent  a 
copy  of  it  to  the  bank,  and  wrote  a  letter  of  his  own 
to  the  bank  as  follows :  —  "  Plough,  Cheltenham,  27th 
December  1846. — Gentlemen,  we  have  received  from 

Z  2  Gandell 
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1849.        Gandell  and  Brunton  a  letter,  of  which  we  hand  you  a 
'^^^^"^     copy  on  the  other  side.     As  requested  by  that  letter, 
V.  we  beg  to  say,  that  we  will,  on  receiving  the  monies 

Gandell.  j^^  ^^  Gandell  and  Brvntan  from  the  several  Railways 
mentioned,  pay  to  you  to  their  credit,  and  that  we 
will  effect  this  as  early  as  possible.  For  Piimiger  and 
self,  H.  S.  WestmacoU.'*  This  letter  was  sent  to  Gan- 
dell and  Brunton^  no  doubt  for  the  purpose  of  being 
by  them  delivered  to  the  bank. 

It  seems  clear,  that  the  authority  and  direction 
given  by  the  letter  of  Gandell  and  Brunton  extended 
to  all  the  monies  due  from  the  Railway  Companies  to 
Gandell  and  Brunton^  who  appear  to  have  so  considered 
it  It  was  delivered  on  the  29th  of  December  1845 
to  Mr.  Lister^  the  manager  of  the  bank,  by  Mr.  WaU 
Sony  the  derk  of  Gandell  and  Brunton.  Lister  having 
said  that  the  letter  would  do,  Watson  added,  ^  of 
course  Gandell  and  Brunton  would  be  allowed  to  draw 
against  it;"  but  Lister y  at  first,  positively  refused  to 
consent  to  that,  and  said,  that  ''  he  should  hold  the 
letter  for  the  money  then  overdrawn,"  and  should  not 
make  any  further  advances.  Watson  thereupon  went 
to  communicate  with  his  principals. 

On  the  same  day,  and  as  it  would  seem,  before  Wai- 
son^B  return.  Lister  wrote  to  Pinniger  and  Westmacott 
as  follows  2  — 

'' 29th  December  1845. 

"  Gentlemen.  —  I  have  received  your  favour  of  the 
27  th  instant,  guaranteeing  the  payment  of  all  the  monies 
received  by  you  on  account  of  Gandell  and  Brunton, — 
Jos.  Lister  J'^  There  is  a  note  upon  or  postscript  to  this 
letter,  which  was  probably  written  at  a  subsequent  time 
on  the  same  day.  The  balance  then  due  from  GandeU 
and  Brunton  to  the  bonk  was  2762/«  4^.  7</.,  and  Gan-- 

dell 
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dell  and  Bruntoriy  plainly  thinking  that  they  were  giving  1849. . 

security  for  more  than  the  actual  balance  then  due  from  '^^^^ 

them,  drew  on  the  bank  for  some  further  sums,  to  the  v. 

amount  of  between  200/.  and  300i  Gamdeix. 

Being  informed  by  fVatsan,  that  Lititer  would  mako 
no  further  advances,  they  sent  Watson  back  to  Listery 
with  a  letter  dated  on  the  same  29th  December  1845, 
which  was  as  follows :  —  "  29th  December  1845.  —  We 
sure  much  surprised  to  learn  from  Mr.  Watson  the  result 
of  his  interview.  With  so  large  an  amount  due  to  us 
from  highly  respectable  parties,  who  have  acknowledged 
their  liability  and  are  now  subscribing  to  pay  us  our 
accounts^  together  with  the  undertaking  of  men  of  such 
high  standing  as  Messrs.  Pinniger  and  Westmacott,  we 
could  not  have  supposed  you  would  have '  hesitated  to 
make  us  the  moderate  advances  we  require.  Fully 
relying  that  this  would  have  been  the  case,  we  had, 
previous  to  the  return  of  Mr.  Watson^  drawn  some 
further  small  sums,  making  the  total  advance  to  us 
about  3000/.  We  shall  fully  rely  upon  yoiur  protecting 
these  cheques,  but  shall  not,  of  course,  in  compliance 
with  your  request,  make  any  further  drafts  upon  you. 

**  As  the  letter  you  now  hold  is  for  so  large  an  amount, 
we  have  sent  to  London  for  a  similar  letter  covering 
only  the  amount  of  the  advance  to  us,  3000/." 

Upon  reading  this  letter,  Mr.  Lister  consented  to 
honour  the  cheques  mentioned  in  the  letter^  to  the  extent 
of  200/.  or  300/.,  which  would  make  the  whole  balance 
due  to  the  bank  from  Gandell  and  Brunton  about  3000/. ; 
and  a  note  or  postscript  appears  to  have  been  then 
added  to  the  letter  before  written  by  Lister  to  West" 
Tuacott,  in  these  words :  —  *^  The  amount  due  to  us  is 
imder  3000/.  on  payment  of  which  your  letter  will  be 
given  up." 

Z  3  It 
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1849.  It  does  not  appear  that  Ganidl  and  Brunim  ever 

did  what  in  their  letter  they  stated  thej  had  done»  aent 
to  Lfmdon  for  a  similar  letter,   ^^  ooyering  only  the 
amount  of  the  advance  to  ns,  3000iL ; "  and  I  am  of 
opinion,  that  as  the  matter  stood  after  the  transaction 
of  the  29th  December  1846,  the  security  (whatever  the 
nature  of  it  was  intended  to  be)  was  meant  to  extend 
only  to  the  amount  of  about  3000/1,  inohiding  the  sum 
previously  due,  and  the  sum  to  become  due  on  payment 
of  the  drafts  then  consented  to  be  paid ;  and  that  Mr. 
Westmaeati,  if  he  had  received  3000/.  on  account  of 
debts  due  by  the  Companies  to  GandeU  and  Brutiitm^ 
and  had  caused  the  same  to  be  paid  to  the  bank,  would 
have  been  justified,  as  against  GcaideU  and  BrufUon, 
and  would  have  been  entitled  to  have  his  letter  of  the 
27th  December  returned  to  him.     Now  it  appears  that 
Mr.  fFestmaeati  did,  in  point  of  &ct,  on  behalf  of  the 
Companies  and  by  their  direction,  out  of  their  funds,  and 
on  account  of  the  debts  due  from  them  to  GandeU  and 
Bruntouy  pay  to  GandeU  and  Brunt&ny  in  the  early  part 
of  1846,  several  sums  of  money,  amounting  to  more 
than  3000/1     Notwithstanding  his  promise  and  under- 
taking contained  in  his  letter  of  the  27th  December,  he 
paid  no  part  of  this  money  to  the  bank,  gave  no  notice 
to  the  bank,  and  permitted  his  letter  of  the  27th  2>e- 
cember  to  remain  in  the  hands  of  the  bank.     It  is  repre- 
sented by  him  and  on  his  behalf,  that  in  this  transaction 
be  acted  only  as  the  agent  of  the  Companies,  made  pay- 
ments only  by  their  orders,  and  received  nothing  under 
the  authority  of  the  letter  of  the  27th  December.     I  am 
surprised  that  such  an  evasion  should  have  been  at- 
tempted, and  consider  it  quite  clear,  that  though  ordered 
by  the  Companies  to  pay  to  GandeU  and  Brunton^  he  was 
bound  to  consider  the  monies  which  he  received,  or 
which  were  placed  under  his  control,  for  the  purpose  of 
payment,  as  received  by  him  on  account  of  the  debts 

due 
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due  to  Gnndell  and  Brunion  from  the  Companies^  and  1849. 
subject  to  his  undertaking,  and  that  in  making  the  pay«- 
ment  to  Gandell  and  Brunttm^  if  his  letter  was  only  a 
promise  or  undertaking,  he  violated  that  promise  or  un« 
dertaking,  and  if  it  amounted  to  an  assignment  of  the 
monies  he  diould  reoeive  on  account  of  the  debts,  he 
paid  to  Gandell  and  Bruntan  sums  of  money  which  he 
knew  had  been  assigned  to  the  bank,  and  which  he 
had  undertaken  to  pay  to  the  bank  on  receiving  them. 

The  bank,  notwithstanding  the  declared  resolution  in 
December  1845,  to  make  no  further  advances  to  Gan- 
dell and  Bruntonf  were,  nevertheless,  induced  to  act  as 
their  bankers,  and  receive  and  pay  money  on  their  ac- 
count. Their  subsequent  receipts  exceeded  3000/. ;  but 
their  subsequent  payments  were  still  greater,  the  balance 
of  the  running  account  was  never  paid,  and  when  Gan* 
dell  and  Bruntan  became  bankrupt,  they  were  very 
largely  indebted  to  the  bank. 

From  the  subsequent  dealings,  I  strongly  incline  to 
think,  that,  as  between  Gandell  and  Bruntan  and  the 
bankers,  the  transactions  were  such  as  to  extend  the 
security,  whatever  was  its  nature,  beyond  the  original 
intention,  and  to  make  it  applicable  to  the  balance  at 
any  time  due  to  the  bank ;  but  it  appears  to  me,  that 
the  right  of  the  Pluntiff  to  any  relief  in  this  suit  de- 
pends upon  the  question,  whether  there  was,  in  the 
first  instance,  an  equitable  assignment  of  the  debts  due 
ffom  the  Bailway  Companies  to  Gandell  and  Bruntan, 
or  of  so  much  of  such  debt  as  should  be  received  by 
JFestmaeattf 

If,  in  this  case,  GandeU  and  Bruntan  had  promised 
and  agreed  to  assign  to  the  bank  the  debts  due  to 
themselves  from  the  Bailway  Companies,  and  to  give  to 

Z  A  the 
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1849.       the  Railway  Companies  the  neoessary  direotion  for  that 
^^^^'^"^     purpose,  the  case  o{  Bum  v.  Carvalho  (a),  which  was 
V,  mainly  relied  upon  by  the  Plaintiff,  would  have  been 

"*•  authority  for  considering  the  transaction  as  an  equit- 
able assignment,  notwithstanding  a  fulure  in  the  pro* 
mised  direction  to  the  debtors,  the  Railway  Companies. 

The  bill  alleges,  iliBt  Gandell  md^Brunton  (wanting 
fcwbearance  or  accommodation  from  the  bank)  -  proposed 
to  give  to  the  bank  a  charge,  by  way  of  equitable 
assignment  upon  the  debts  due  to  them  from  the  Rail- 
way Companies :  —  that  Lister,  on  behalf  of  the  bank, 
agreed  to  accept  such  proposed  security,  and  that 
GandeU  and  Bruntan  then  requested  fFeMimacott  to 
concur  in  the  proposed  arrangement  with  the  bank, 
t.  tf .  in  the  proposed  charge  by  way  of  equitable  assign* 
ment,  which  is  alleged.  Now  fVestmetcoti  was  solicitor, 
or  one  of  the  solicitors,  of  the  Railway  Companies, 
whose  debts  were  in  question,  and  was  employed 
about  settling  claims  upon  the  Companies;  but  it  is 
not  alleged,  that  he  had  any  interest  in  the  debts, 
any  authority  to  pay  them,  or  any  control  over  the 
funds  out  of  which  they  were  to  be  psCid,  or  that  he  was 
to  have  any  consideration  whatever  for  that  which  it 
was  proposed  he  should  do  in  the  transaction,  or  that, 
in  this  particular  matter,  he  was  acting  on  the  behalf  of 
the  Railway  Companies ;  but  he  was  asked  to  concur  in 
the  proposed  arrangement,  t.  e.,  as  I  understand  it,  in 
the  proposed  chhrge  by  way  of  equitable  assignment 
This  request,  it  is  said,  produced  his  letter  of  the 
24th  December f  which  I  have  already  mentioned.  I 
think  this  was  not  a  compliance  with  a  request  that  he 
would  concur  in  a  charge  by  way  of  equitable  assign- 
ment.    It  is  a  suggestion,  that  an  authority  should  be 

given 

(fi)  4  il/y.  4-  Cr,  600. 
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given  to  him  to  receive  the  debts,  with  a  proposed 
promise,  on  his  part,  to  place  the  debts,  when  received, 
to  the  credit  of  Oandell  and  Brunton,  in  account  with 
the  bank,  and  this  is  the  suggestion  which  was  acted 
upon.  Gandett  and  Brunton  did  authorise  Westmacott 
to  receive  the  debts,  and  direct  him  to  pay  them,  when 
received,  to  the  bank,  and  fFestmacott  communicated 
this  authority  to  the  bank,  and  promised  to  pay  the 
monies,  when  received,  to  the  bank,  according  to  the 
direction.  This  is  the  transaction  which  Mr.  Lister 
called  a  <<  guarantee,"  and  Mr.  Westmacotfs  share  in 
which  is,  by  Mr.  Gandell,  called  his  <<  undertaking." 
Neither  party,  at  that  time,  called  it  **  a  charge  by  way 
of  equitable  assignment,"  which  by  the  bill,  it  is  alleged 
to  be,  and  to  have  been  proposed  and  intended  to  be,  and 
it  seems  diflScult  to  ascertain  the  grounds,  on  which  the 
authority  given  to  a  person,  who  has  no  interest,  to  re- 
ceive, and  the  promise  of  the  same  person  to  pay  when 
received,  can  be  said  to  constitute  an  equitable  assign- 
ment. 


1849. 


There  is  no  direction  nor  any  agreement  to  direct 
the  Companies  to  pay  the  debt  to  the  bank,  no  direct 
agreement  between  Gandell  and  Brunton  and  the  bank 
proved  ;  but  Gandell  and  Brunton  authorise  Westmacott 
to  receive  something  in  which  he  had  no  interest,  pre- 
sent or  future,  vested  or  contingent.  He  had  a  mere 
authority  from  Gandell  and  Brunton^  which  was  com- 
municated to  the  bank,  with  JVestmacot^s  promise  or 
undertaking.  The  cases  of  possible  legacies  or  of  freight 
to  be  earned,  appear  to  me  to  be  very  different,  as,  in 
those  cases,  there  is  a  possible  interest  in  property,  upon 
which,  when  acquired,  the  assignment  may  operate ; 
hut  Westmacott  had  nothing  upon  which  any  assign^ 
ment  could  operate.  It  does  not  appear  that  the 
mediation  or  interference  of  Westmacott  was,   in  any 

way. 
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RODICK 
V, 


way,  required  to  mi^e  an  equitable  assigiiiDentj  wUch 
might  probably  have  been  effected  without  him,  by  an 
agreement  on  the  part  of  GandeU  and  Bruntcn  with 
the  bank,  that  the  debts  due  from  the  Railway  Com- 
panies to  OandeU  and  Brunton  should  be  charged  with 
or  made  applicable  to  the  payment  of  the  debt  due  to 
the  bank,  and  a  further  agreement  to  give  the  neces- 
sary directions  finr  that  purpose;  but  this,  whatever 
Was  the  intention,  was  not  the  course  pursued. 

It  was  not  contended,  that  every  power  of  attorney, 
authorising  a  person  to  receive  money  and  direodng 
him  to  pay  it  to  a  creditor  of  the  party  granting  the 
power,  would  amount  to  an  equitable  assignment,  and 
I  am  unable  to  come  to  the  conclusion,  that  the  trans- 
action, as  it  took  place  between  GandeU  and  Bruntm 
and  the  bank,  amounted  to  an  equitable  assigiunent,  or 
that  the  letter  of  fFestmacott^  acting  for  himself  or  for 
himself  and  his  partner,  was  any  thing  more  than  a 
promise  or  undertaking,  for  which  he  may  have  been 
and  may  still  be  legally  responsible,  but  for  a  breach  of 
which  the  remedy  is  not  in  this  Court. 


Considering  the  whole  of  the  transaction,  it  is  not 
without  regret  that  I  have  come  to  the  conclusion,  that 
the  Plaintiff  is  not  entitled  to  relief  in  equity  upon 
this  bill ;  but  so  thinking,  I  must  dismiss  it,  but  with- 
out costs,  as  against  Westmacott^  and  also  against  Mr. 
Pinniffer,  who,  although  he  seems  to  have  had  no 
knowledge  of  the  transaction,  was  partner  and  con- 
nected with  Westmacott  at  the  commencement  of  the 
transaction,  and  desires  the  answer  of  JVestmacott  to  be 
taken  as  part  of  his  own  answer.  I  think  that  the 
Plaintiff  must  pay  the  costs  of  GandeU  and  BrunUm 
occasioned  by  and  consequent  upon  their  being  served 

with 
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in&[SLSttbpcBna  to  hear  judgment,  and  that  the  bill  must 
be  dismissed  with  costs  against  the  assignees  of  the 
bankrupt 

NoTB.  — •  An  appeal  to  the  Lord  Chancellor  if  pending. 


RODICK 

Gakokll. 


1849. 

SALOMONS  t;.  LAING.  zHTi^'e, 

7,8. 

^HIS  case  came  before  the  Court  upon  demurrer       ^^^O- 

to  the  whdie  bill. 

A  railway 
company  be- 

The  following  is  thelsubstance  of  the  allegations,  ^^^  lawfully 
o  ■•  °  possessed  of 

which,  however,  will  be]^ound  more  fully  stated  in  the  shares  in  an- 

judgment  of  the  Court:  -  ^dUtti- 

way  company. 
By  the  9  &  10  Viet*  c.  cclzzziiL,  [the  London  and  having  no 
BriglUon  Railway  Company  and  four  other  independent  authority  to 
tributary  companies  were  amalgamated,  and  a  new  cor-  net  of  pariia- 
poration  created,  called  "The  London^  Brighton,  and  "J"y'J^7 
South  Coast  Railway,"  and  all  the  property,  "  shares,"  legally,  as 
&C.,  of  the  five  old  companies  were  vested  in  the  new  5wsentienr 
company. 


Part 


shareholder, 
increase  their 
number  of 

sack  shares,  or  apply  their  iiinds  for  the  support  of  the  second  company. 
A  railway  company  is  bound  to  apply  all  its  monies  and  property  for  the  pur- 
poses directed  and  provided  for  by  the  act  of  parliament,  and  not  for  any  other 
purpose  whatever.  Any  application  of  or  dealing  with  the  capital,  funds,  or 
money  in  any  manner  not  distinctly  authorised  by  the  Act  is  ill^l;  and  where 
directors,  for  purposes  not  authorised  by  the  Act,  are  proceeding  to  involve  the 
company  or  shareholders  in  liabilities  to  which  they  never  consented,  relief  may 
and  ought  to  be  given  in  this  Court.  In  such  a  case,  one  shareholder  may  sue  on 
bciia]f,&c. 

There  were  two  Railway  Co|npanies,  A,  and  B,  A  shareholder  in  A,  filed  his  bill 
on  behalf  &c.  against  the  Companies  A,  and  B.  and  the  directors  of  the  two  Com- 
panies, complaining,  first,  that  the  directors  of  A.  had  illegally  invested  the  funds 
m  shares  in  B. ;  and,  secondly,  of  a  separate  transaction,  whereby  the  capital  of 
A.  had  been  advanced  to  B.  upon  an  arrangement  not  authorised,  and  praying  for 
relief  against  the  several  directors  :     Held,  that  the  bill  was  multifarious. 
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1840.  Part  of  the  property  of  one  of  the  annJgainafcpid  com- 

panies (the  London  and  Croydon)  conasted  of  20S3 
ahares  in  anotlftr  independent  Railway  Company  (the 
Direct  Zoiu&m  and  PortmoiitA).  The  bill  alleged,  that, 
in  order  to  asaist  the  Portsmouth  Company,  the  South 
Coast  Company  had  taken  4000  additional  shares  in  the 
Portsmouth  Railway  Company,  and,  subsequently,  a 
further  number  of  677  additional  shares,  and  had  made 
payments  in  resi)ect  thereof. 

The  bill  also  alleged,  that  the  PortsmmUh  Company 
had  resolved  to  abandon  the  greatest  portion  of  the 
line,  and  to  complete  only  four  miles  of  it,  — viz.,  from 
Epsom  to  Leatherhead,  and  that  for  the  purpose,  further 
assistance  was  wanting,  and  that  the  two  companies  or 
their  directors  had  agreed,  that  the  South  Coast  Com- 
pany should,  out  of  their  funds,  supply  the  Portsmoutli 
Company  with  pecuniary  assistance  for  the  purpose, 
and  should,  accordingly,  pay  them  20,000^  by  way  of, 
what  was  called,  '*  compensation  for  preliminary  and 
parliamentary  expenses,**  and  that  an  applicaUon  to 
parliament  should  be  made,  to  authorise  the  BrighUm 
Company  to  purchase  the  four  miles  of  ndlway  from 
Epsom  to  Leatherhead  for  50,000iL,  including  the 
20^000/.,  which  was  to  be  paid  in  any  event.  And 
that,  in  the  meantime,  and  until  parliamentary  au- 
tliority  could  be  obtsuncd,  tlie  South  Coast  Company 
should  work  the  line  intended  to  be  purchased,  as  if  it 
were  their  own. 

Tlie  bill  was  filed  by  the  PlwntifF  Salomons,  on  behalf 
of  himself  and  the  other  shareholders  in  the  South  Coast 
Railway  Company  against  the  South  Coast  and  Forts- 
mouth  Railway  Companies  and  certain  of  their  directons 
and  insisted  on  the  invalidity  of  these  transactions,  the 
same  not  being  authorised  by  the  amalgamating  act, 

and 
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and  it  prayed  a  declaration,  that  the  purchase  of  the        1849. 
shares  and  the  agreement,  was  not  within  the  powers  of 
the  act,  and  that  the  parties  who  had  joined  in  the  pay- 
ments might  personally  replace  the  money  paid,   and 
for  an  bjunction  against  completing  the  agreement 

To  this  bill,  the  Defendant  Laing  and  ten  others, 
and  the  South  Coast  Railway,  demurred,  for  want  of 
equity  and  multifariousness;  and  a  similar  demurrer 
was  filed  by  WHUam  Arthur  Wilkinson  and  the  Ports^ 
mouth  Company. 

Mr.  B.  Palmer  and  Mr.  fV.  J.  Bovill  for  the  Defend- 
ants, the  South  Co€ut  Company,  Laing^  and  others; 
and 

Mr.  Matins  for  the  Defendants,  the  Portsmouth  Com- 
pany and  W.  A.  Wilkinson.  This  is  not  the  case  of  a 
public  company  embarking  its  capital  in  an  independent 
foreign  undertaking ;  but  the  question  raised  is  this :  — 
whether  the  South  Coo^^  Company,  being  lawfully  pos- 
sessed of  2033  shares  in  another  Company,  is  legally 
incapable  of  taking  all  proper  and  prudent  measures  of 
preserving  them,  by  supporting  the  other  Company,  or 
must,  of  necessity,  sacrifice  the  whole  of  its  interests 
in  the  Portsmouth  Company.  Surely,  such  a  trans- 
action is  capable  of  confirmation  by  the  shareholders 
at  a  general  meeting;  and  if  so,  it  is  not  competent 
for  one  dissentient  shareholder  to  sue  on  behalf  of 
all  the  others,  in  respect  of  the  transaction,  which, 
for  all  that  appears,  they  do  not  object  to.  Foss  v. 
Harbottle  (a),  Mozley  v.  Alston  (}).  No  impediment  is 
alleged  to  the  Company's  filing  a  bill  to  obtain  the 
relief  required,  if  the  Company  be  entitled  to  it  Be- 
sides 
(a)  2  Hare,  4Gi,  497.  {b)  1  PhWifit,  790. 
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1849.  eides  thiS)  the  money  applied  maj  have  anaen  bom  pro* 
fits,  and  not  capital,  and  might  be  such  as  may  be 
properly  applied. 

2.  The  bill  is  mnltifariouB,  for  the  two  eabjects  of 
complaint  are  distinct,  and  ought  not  to  be  comprised  in 
one  suit.  The  Portsmouth  Company  have  nothing  to 
do  with  the  disputes  between  the  South  Coast  share- 
holders and  their  directors,  and  all  the  Defendants 
are  not  concerned  in  all  the  subjects  of  complaint.  The 
Attomey^General  v.  The  GiMsmUhs*  Company  {a)y  The 
Attomey-General  v.  The  Merchant  Tailors^  Com- 
pany{h\  Benson  v.  Hadfield^c). 

Mr.  Ihimer  and  Mr.  Cole,  in  support  of  the  bilL 

It  is  now  clearly  settled,  that  the  assets  of  a  Com- 
pany, formed  for  a  particular  object,  cannot,  legally,  be 
embarked  in  a  totally  distinct  speculation,  Natusch  v. 
IrmnffCd),  where  the  directors  of  a  Life  Assurance  Com- 
pany were  restrained  by  Lord  JSldon,  from  Insuring 
ships,  and  Colman  y.  The  Eastern  Counties  Railway  Com- 
pany  (e),  where  a  railway  company  were  by  this  Court 
restrained  from  embarking  thdr  capital  in  a  steam 
packet  company. 

In  this  case,  the  act  of  parliament  in  no  way  em- 
powers the  Sofith  Coast  Company  to  embark  their 
capital  in  the  purchase  of  new  shares  in  another  rail- 
way company,  or  to  assist  it  or  to  buy  up  a  fiaction  of 
the  Portsmouth  Bailway.  Such  an  application  of  the 
funds  is  uUra  vires,  and  is  incapable  of  being  confirmed; 
for  it  is  a  matter  in  which  the  majority  cannot  bind  the 

minority : 

(a)  5  Shnont^  670.  (d)  Gow  <mPariner$kq>,App 

\b)  1  MyL  4-  K.  189.  398.  and  8  C.  P.  Cooper,  358. : 

(c)  5Beavan,  546.  (e)  10  Seavan,  1. 
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mmority.  Const  v.  Harris  (a).  The  Brighton  Com*  1649. 
pany  are  bound  to  apply  their  funds  towards  the  par* 
ticular  undertaking  sanctioned  by  parliament,  and  to« 
wards  that  only:  Cohen  y.  fFilkinsan(b),  They  have 
no  power  to  dirert  the  funds  to  another  purpose  against 
the  will  of  a  single  shareholder :  Bagshaw  v.  The  East'* 
em  Union  Railway  Company  (c). 

2.  This  bill  is  not  multifarious :  it  relates  to  matters 
in  which  all  the  Defendants  are  more  or  less  mixed  up. 
Both  transactions  are  the  result  of  one  scheme,  and  one 
is  but  the  sequence  of  the  other.  On  this  they  cited 
Attomey^General  v.  Cradoch^d),  Salvidge  v.  Hyde{e\ 
Campbell  v.  Mackay  (g). 

Mr.  A  Palmer  in  reply. 

The  Master  of  the  Bolls  said  he  would  consider 
the  case. 


The  MasTEB  of  the  KOLLS.  I860. 

Jan.  12, 
This  case  came  on  for  hearing  upon  demurrer  to  a 

Mil  filed  by  the  Plaintiff  on  behalf  of  himself  and  all 
other  the  proprietors  of  shares  in  the  London,  Brighton, 
and  South  Coast  Railway  Company  (except  the  De- 
fendants) against  the  same  I^ondon,  Brighton,  and 
South  Coast  Railway  Company,  the  ^Direct  London  and 
P&rtsmouth'BaSivrvj  Company, — Leo  Schuster,  Edward 
Crowley,  Creorge  Frederick  Hotham,  WiUiam  Arthur 
WiUdnson^  Samuel  Leung,  WilUam  Cash,  Charles  Sedge^ 

field 

(a)  Tum.  ^  Rtui.  496.  (d)  3  MyL  ^  Cr.  85. 

(b)  AnU,  125.  138.  (0  ^  Madd.  138. 

(c)  7  Hare,  114.,  2  HaU  *  fe)  ^  *%'•  *  ^^^  ^3. 
rii;.201. 
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1850*       field   Craiolnff  Jolin  Lawrie,    John  JNix, 
fVishaw^ 


Salomons 

V. 

Laino. 


In  the  argument,  the  London,  BriffhUm,  aad  Sh6 
Coast  Bail  way  Company  was  more  ahortlj  caSkiit 
South  Coast  Company,  and  the  Direct  JLemdm  vi 
Portsmouth  Bail  way  Company  was  more  ahortlj  cdU 
the  Portsmouth  Company :  I  shall  adopt  tliese  aUit 
viated  names  when  convenient. 

The  bill  prays  a  declaration,  that  it  was  not  witUs 
the  powers  of  the  SoiUh  Coast  Company  or  the  &e^ 
tors  thereof,  to  subscribe  for  or  purchase,  <m  bdiilf 
or  out  of  the  funds  of  that  Company,  any  shares  is 
the  Portsmouth  Company,  and  that  the  Defendants, 
Leo  Schuster,  Edward  Crowley,  and  George  FredgnA 
Hotham  ought  to  be  taken  and  considered  as  haTiag 
subscribed  for  and  purchased  the  4000  shares  and  the 
677  shares  (which  are  in  the  bill  mentioned),  in  the 
Portsmouth  Company,  on  their  own  account,  and  not  as 
trustees  for  the  South  Coast  Company :  and  that  it 
may  also  be  declared,  that  an  agreement  or  arrasge* 
ment  in  the  bill  mentioned,  between  the  directors  of  the 
South  Coast  Company  and  the  directors  of  the  Ports^ 
mouth  Company,  respecting  the  proposed  railway  finom 
Epsom  to  Leatherliead,  is  not  within  the  powers  of  the 
said  Companies  or  of  the  directors  thereof,  but  that 
the  same  is  illegal  and  void,  and  that  the  Defendants 
Leo  Schuster,  Edward  Crowley,  and  George  FrederiA 
Hotham,  the  Defendant  William  Arthur  fFUkinson, 
and  also  such  of  the  Defendants  Samuel  Laing,  Wil- 
Ham  Cash,  Charles  Sedgefield  Crowley,  John  L/nont, 
John  JNix,  and  James  Wishaw,  as  concurred  in  any  of 
the  illegal  payments  in  the  bill  mentioned  out  of  the 
funds  of  the  South  Coast  Company,  may  be  decreed  to 
replace  the  same  with  interest  thereon :  and  that  the 

Defendants 


an:: 


IT.  r 
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^a  't       Defendants  Samuel  Laing^  Leo  Schuster,  WilKam  Cash,        1850. 
Charles  Sedgejield  Crowley,  Edward  Crowley^   Creorge 
Frederick    Hotham,    John    Lawrie,    John   Nix,    and 
Bri\       James  JFishaw,  may  be  decreed  to  replace  and  repay  all 
re  iz-       mxms,  which  have  been  or  may  be  paid  out  of  the  funds 
Piv.       of  the  South  Coast  Company,  in  pursuance  of  the  said 
JL-:?.'.-       agreement  or  arrangement  respecting    the  proposed 
au.::  1        railway  from  Epsom  to  Leatherhead.     The  bill  further 
prays  for  a  sale  of  2033  shares  in  the  Portsmouth  Com- 
pany, which  formerly  belonged  to  the  London  and 
i:T^         Croydon  Railway   Company,  and  that  an  injunction 
may  be  granted  to  restrain  the  parties  from  carrying 
out  the  agreement  as  to  the  proposed  railway  from 
Epsom  to  Leatherhead,  and  also  from  applying  any  of 
the  monies  or  funds  of  the  South  Coast  Company  in 
payment  of  the  20,000/.,  or  in  payment  of  further  calls 
on  the  4000  shares  and  677  shares  in  the  Portsmouth 
Company ;  and  the  bill  prays  for  payment  of  costs  by 
the  directors  of  the  Company,  who  are  Defendants,  and 
for  further  relief. 

To  this  bill,  two  demurrers  for  multi&riousness  and 
for  want  of  equity  have  been  put  in:  one  by  the 
Defendants  Samuel  Laing,  Leo  Schuster,  William  Cash, 
Charles  Sedgejield  Crowley,  Edward  Crotoley,  George 
Frederick  Hotham,  John  Lawrie,  John  Nix,  James  Wi^ 
shaw,  and  the  South  Coast  Company ;  and  the  other  by 
WilUam  Arthur  Wilkinson  and  the  Portsmouth  Com- 
pany. 

The  bill,  though  in  a  prolix  and  complicated  form, 
states,  to  the  effect,  that,  in  the  year  184^,  there  were 
five  several  railway  companies  known  by  the  respec- 
tive names  of  the  London  and  Croydon  Company,  the 
Croydon  and  Epsom  Company,  the  London  and  Brighton 
Company,  the  Brighton,  Letoes  and  Hastings  Company, 

Voi:*.  XII.  A  a  and 
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1850.  and  the  Brighton  and  Chichester  Company,  and  aLw 
another  railway  company,  called  the  Direct  Londan  and 
Portsmouth  Company :  —  that  2033  shares  of  the  Direct 
London  and  Portsmouth  Railway  Company  had  become 
vested  in  WUliam  Arthur  fVUkhuon,  Benjamin  Bmnes, 
and  John  Lawrie,  in  trust  for  the  London  and  Croydon 
Company :  —  that  by  an  act  passed  in  the  9  &  10  Vict 
c.  ccxxxiil,  intituled  *^  An  Act  to  consolidate  and  unite 
the  London  and  Brighton  and  the  London  and  Croydon 
Railway  Companies,  and  the  undertakmgs  belon^ng 
to  them,"  it  was  enacted,  that  the  several  Companies 
therein  mentioned  should  be  dissolved,  and  that  the 
powers  given  to  them  should  be  vested  in  the  Company 
thereby  incorporated ;  and  that  the  several  persons  and 
corporations  who,  before  the  passing  of  the  act,  were 
proprietors  of  shares  in  the  capitals  or  joint  stock  of 
the  dissolved  Companies,  should  be  united  into  a  Com- 
pany, for  the  purpose  of  working,  completing,  and 
maintaining  the  railways  and  works  authorized  to  be 
made  by  or  for  the  dissolved  Companies,  under  the 
authorities  vested  in  them ;  and,  for  those  purposes, 
should  be  incorporated  by  the  name  of  *'  The  London^ 
Brighton^  and  South  Coast  Railway ;  ^  and  the  wul- 
ways  and  appurtenances  belon^ng  to  the  dissolved 
Companies,  and  also  all  monies,  stock,  shares,  seen* 
rities  and  books,  to  which  the  dissolved  Companies 
were  entitled,  were  to  become  vested  in  the  Company 
thereby  incorporated,  and  the  said  Act  contained  various 
enactments  respecting^the  capital  and  stock  of  the  Com- 
pany thereby  incorporated  and  the  shares  therein. 

The  Plaintiff  in  this  cause  was,  under  the  proviaons 
of  the  Act,  entitled  to  forty-eight  shares  in  the  new  or 
South  Coast  Company:  and  he  afterwards  purchased 
100  other  shares  therein.  It  is  not  disputed  by  this 
bill,  but  that,  under  the  provisions  of  the  Act,  the  2033 

aharee 
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shares  in  the  Direct  London  and  Portsmouth  Railway  1860. 
Company^  which  were  vested  vcl  W.  A.  Wilkinson^ 
B.  BaineSf  and  John  Lawrie,  in  trust  for  the  London 
and  Croydon  Company,  became  the  property  of  the 
South  Coast  Company.  But  the  bill  for  incorporating 
the  South  Coizst  Company  contains  no  power  autho- 
rising the  Company,  directly  or  indirectly,  to  subscribe 
for  or  purchase  any  shares  in  the  Direct  London  and 
Portsmouth  Company,  or  to  apply  their  funds  or  capital 
for  any  such  purpose.  And  none  of  the  dissolved 
Companies  had  any  such  power. 

The  bill  alleges,  that  Samuel  Laing  (the  chairman), 
Leo  Schuster  (the  deputy  chairman),  and  William  Cash, 
Charles  Sedgefield  Crowley^  Edward  Crowley,  George 
Frederick  Hotham,  John  Lawrie,  John  Nix,  and  James 
Wishaw  were  directors  of  the  South  Coast  Company ; 
and  that  the  same  Samuel  Laing,  Charles  Sedgefield 
Crowley,  Edward  Crowley,  George  Frederick  Hotham, 
John  Nix,  and  Leo  Schuster  were  also  directors  of  the 
Direct  London  and  Portsmouth  Company.  The  bill 
then  states,  that  before  the  Portsmouth  Company  could 
put  in  force  their  compulsory  powers  for  taking  land 
for  the  purposes  of  their  railway,  it  was  necessary,  that 
a  sum  of  1,450,000/.,  the  estimated  expense,  should  be 
subscribed  for,  but  that  no  more  than  1,250,000/.,  in- 
cluding the  value  of  the  2033  shares  which  had  be- 
longed to  the  London  and  Croydon  Company,  had  been 
subscribed  for,  and  consequently,  that  further  sub- 
scriptions, to  the  amount  of  200,000/.,  at  least,  were 
required  to  be  obtained ;  but  it  was  found  impracticable 
to  obtain  them  in  the  ordinary  way ;  and  that,  under 
such  circumstances,  the  directors  of  the  two  Companies 
concurred  in  a  scheme,  for  supplying,  and  agreed  to 
supply,  the  deficient  subscriptions  wanting  by  the 
Portsmouth  Company,  out  of  the  funds  of  the  South 
Aa  2  Coast 
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1850.        Coast  Company^  by  means  of  some  of  the  directors 

^^^^"^     subscribing  for  shares  in  the  Portsmouth  Company  in 

Salomons  ®  „       ,  .»      i      «     . 

V.  their  own  names,  but  as  alleged  trustees  for  the  Sovth 

^^'~*'-  Coast  Company.  And,  on  the  16th  of  October  1846, 
the  directors  of  the  Portsmouth  Company  passed  a 
resolution  as  follows : — **  Whereas,  previously  to  notice 
being  given  for  the  purchase  of  land,  it  is  necessary, 
that  the  signature  to  the  parliamentary  contract  should 
be  completed,  to  the  extent  of  the  estimated  expense  for 
making  the  railway,  —  viz.  1,450,000/.,  —  it  is  resolved, 
that,  with  a  view  to  complete  the  subscription  for  the 
whole  amount  mentioned  in  the  Act  as  the  estimated 
sum  for  defraying  the  expenses  of  the  undertakings, 
and  which  is  requisite  before  any  of  the  powers  for  the 
compulsory  purchase  of  land  can  be  enforced,  the 
South  Coflur^  Railway  be  requested  to  claim  subscriptions 
to  the  contract  to  the  extent  of  200,000/.,  as  the  agree- 
ment between  the  two  parties  contemplates,  that  any 
capital  required  beyond  the  sum  of  1,250,000/.  should 
be  provided  for  by  the  South  Coast  Company." 

And  on  the  4th  of  November  1846,  the  directors  of 
the  South  Coast  Company  resolved,  ''that  the  shares 
necessary  to  complete  the  capital  of  the  Portsmouth 
Company  be  issued  to  Mr.  Schuster,  Captain  Hotham 
and  Mr.  Crowley,  that  the  deposit  be  paid  thereon,  and 
the  members  of  the  Board  be  requested  to  sign  the 
Portsmouth  deed  for  the  needful  amount,  and  that 
2033  shares,  standing  in  the  name  of  Messrs.  WUhinson^ 
Baines  and  Lawrie,  be  transferred  to  the  stud  trustees, 
after  the  deed  shall  be  fully  signed  in  respect  of  such 
shares."  And  that,  on  the  10th  of  November  1846,  it 
was  resolved  by  the  Directors  of  the  Portsmouth 
Company,  that  4000  shares,  to  represent  the  capital 
referred  to  in  the  resolution  of  the  said  16th  of  Octo^ 
ber^  should  be  issued  to  Leg  Schuster,  Edward  Crowley 

and 
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and  George  F.  Hatham^    as    trustees  for  the    South     ^  1850. 
Cotut  Company,    agreeably  to  the  resolution  of  the 
Board  of  Directors  of  that  Company  of  the  4th  of 
Ifovember* 

In  porsuance  of  the  arrangements  expressed  in  these 
Tesolutions,  the  Defendants  Leo  Schuster,  Edward 
CrowUyy  and  George  Frederick  Hotham  subscribed,  in 
their  names,  for,  and  procured  to  be  allotted  to  them, 
4000  shares  in  the  Portsmouth  Company.  They  executed 
the  deed  relating  to  the  shares,  and  they  and  the  other 
directors  of  the  South  Coast  Company  pud,  out  of  the 
monies  and  funds  of  that  Company,  the  sum  of  15,000/. 
for  such  4000  shares  in  the  Portsmouth  Company,  being 
afler  the  rate  of  32. 15«.  for  each  share;  and  besides,  the 
2033  shares  formerly  standing  in  the  names  of  William 
Arthur  Wilkinson,  Benjamin  Baines,  and  John  Lawrie 
were  transferred  into  the  names  of  Leo  Schuster,  Ed- 
ward Crowley,  and  George  Frederick  Hotham,  in  addi- 
tion to  the  4000  shares ;  and  afterwards,  with  the  view 
to  give  further  assistance  to'  the  Portsmouth  Company 
out  of  the  funds  of  the  South  Coast  Company,  the  De- 
fendants, directors  of  the  South  Coast  Company,  agreed 
that  such  further  assistance  should  be  advanced  out  of 
the  funds  of  the  South  Coast  Company ;  and  that  the 
Defendants  Leo  Schuster,  Edward  Crowley,  and  George 
Frederick  Hotham,  or  some  other  of  the  Defendants, 
should  subscribe  for  or  purchase  certain  additional 
shares  in  the  Portsmouth  Company,  and  that  the  de- 
posit or  purchase-money  for  such  shares  should  be 
jiaid  out  of  the  funds  of  the  South  Coast  Company : 
and  that  accordingly,  677  additional  shares  in  the 
Portsmouth  Company  were,  in  pursuance  of  such  agree* 
ment  of  the  South  Coast  Company,  purchased  by  the 
said  Leo  Schuster,  Edward  Crowley,  and  George  Frede^ 
rich  Hotham,  or  some  others  of  the  Defendants,  and 
Aa  Z  the 
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the  sum  of  2538JL  15«.  was  paid,  as  purdiase  or  depodt 
money,  out  of  the  funds  of  the  S<nUh  CoaH  Company. 
The  bill  alleges,  that  these  transactions  were,  and  were 
known  to  be,  illegal,  and  that  an  attempt  was  made 
to  procure  a  parliamentaiy  sanction  for  the  same,  but 
that  the  bill  which  was  brought  in  for  the  purpose  was 
thrown  out. 

The  bill  then  proceeds  to  state,  that  the  PartsmouA 
Company,  being  unable  to  complete  their  whole  line, 
had  resolved  to  abandon  the  greatest  portion  of  it,  and 
to  complete  only  four  miles  of  it, — viz.  the  part  leading 
from  Epsom  to  Leather  head  ;  and  that,  for  the  purpose  of 
enabling  them  to  complete  even  that  part  of  it,  ftirther 
assistance  was  wanting,  and  it  was  agreed  between  the 
two  Companies  or  their  Directors,  that  the  South  Coast 
Company  should,  out  of  their  funds,  supply  the  Ports- 
mouth Company  with  pecuniary  assistance  for  the  pur- 
pose, and  should,  accordingly,  pay  them  20,000iL  by 
way  of  what  is  called  <'  compensation  for  preliminary 
and  parliamentary  expenses ; ''  and  that  an  application 
to  parliament  should  be  made,  to  authorise  the  South 
Coast  Company  to  purchase  the  four  miles  of  railway 
from  Epsom  to  Leatherhead  for  50,000/.,  including  the 
20,000/.,  which  was  to  be  paid  in  any  event ;  and  that, 
in  the  meantime  and  until  parliamentary  authori^ 
could  be  obtained,  the  South  Coast  Company  should 
work  the  line  intended  to  be  purchased  as  if  it  were 
their  own* 

The  bill  then  states,  at  great  and  I  think  unneces- 
sary length,  the  proceedmgs  in  the  case  of  Cohen  v. 
Wilkinson  (a),  a  report  made  to  a  meeting  of  the  Ports-- 
mouth  Company,  together  with  an  address  or  speech  of 
Mr.  Wilkinson,  a  meeting  of  the  South  Coast  Company, 

and 
(a)  Aide,  12S.  138. 
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and  an  explanation  or  speech  of  Mr.  Laing;  all,  I  pre-  1850. 
enme,  inserted,  for  the  purpose  of  shewing  the  n^oti- 
ation  between  the  Companies,  for  the  purpose  of  com- 
pleting or  obtaining  authority  for  completing  the 
purchase,  by  the  South  Coast  Company,  of  the  portion 
pf  the  line  not  abandoned  by  the  Portsmouth  Com- 
pany, for  60,000i,  including  the  20,000/.,  which  in 
one  place  is  called  a  premium.  It  is  then  stated,  that 
the  Defendants,  the  present  Directors  of  the  South 
Coast  Railway  Company,  have  already  paid,  out  of  the 
funds  of  such  Company,  some  portion  of  the  20,000/., 
and  intend  to  pay  further  sums  to  the  Portsmouth 
Company  on  account  thereof. 

It  was  argued  for  the  demurrer,  that  the  relief 
prayed  for  by  this  bill  is  divisible  into  two  distinct 
heads :  first,  in  respect  of  the  shares  of  the  Ports^ 
mouth  Company  purchased  out  of  the  funds  of  the 
South  Coast  Company ;  second,  in  respect  of  the  agree- 
ment alleged  to  have  been  made  for  the  purchase  by 
the  South  Coast  Company  from  the  Portsmouth  Com- 
pany of  the  line  from  Epsom  to  Leatherhead, 

It  was  alleged,  that  in  respect  of  the  2033  shares  in 
the  Portsmouth  Company,  which  became  vested  in  the 
South  Coast  Company  by  the  Amalgamation  Act,  the 
South  Coast  Company  became  entitled  to  an  interest 
in  the  afiairs  and  concerns  of  the  Portsmouth  Company ; 
and,  for  the  purpose  of  protecting  that  interest,  were 
entitled  to  enlarge  it,  if  they  thought  fit,  and  thereby, 
or  otherwise,  to  apply  their  own  funds  in  promoting 
the  interest  of  the  Portsmouth  Company ;  and  it  was 
further  suggested,  that  the  bill,  not  alleging  that  the 
purchased  shares  were  paid  for  out  of  capital,  but  only 
out  of  the  funds  of  the  South  Coast  Company,  those 
funds  may  have  been  such  as  the  directors  had  au- 
A  a  ^  thority 
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1850.  thority  to  apply  in  the  manner  they  did;  and  it  was 
alleged,  that,  in  fact,  there  aie  various  modes,  in  which 
it  might  have  been  done,  and  in  which,  in  the  arga« 
ment  of  a  demurrer,  it  ought  to  be  presumed  to  have 
been  done,  without  going  beyond  the  powers  of  the 
Act.  These  arguments  were  urged  with  great  zeal, 
but  I  am  of  opinion  that  they  cannot  be  maintained. 

A  Railway  Company,  incorporated  by  act  of  parlia- 
ment, is  bound  to  apply  all  the  monies  and  property  of 
the  Company  for  the  purposes  directed  and  provided 
for  by  the  Act  (a),  and  for  no  other  purpose  whatever 
When  the  expenses  are  paid,  and  the  public  purposes 
which  are  directed  and  provided  for  by  the  Act  (and 
which  were  the  motive  or  inducement  for  granting  the 
powers  given  by  the  Act),  are  fully  performed,  any  sur- 
plus which  may  remain,  after  setting  apart  a  sum  to 
answer  contingencies,  may  (if  not  applied  in  enlarging, 
improving,  or  repairing  the  works)  be  divided  among 
the  shareholders.  The  dividend,  which  belongs  to  the 
shareholders  and  is  divisible  among  them,  may  be  ap* 
plied  by  them,  severally,  as  their  own  property. 

But  the  Company  itself,  or  the  directors,  or  any 
number  of  shareholders  assembled  at  a  meeting  or 
otherwise,  have  no  right  to  dispose  of  the  share  of  the 
general  dividend  which  belongs  to  any  particular  share- 
holder, in  any  manner  contrary  to  the  will  or  without 
the  consent  or  authority  of  that  particular  shareholder. 
Any  application  of  or  dealing  with  the  capital,  or 
any  part  of  the  capital,  or  any  funds  or  money  of 
the  Company,  which  comes  under  .the  control  or  man- 
agement of  the  directors  or  governing  body  of  the 
Company,  in  any  manner  not  distmctly  authorised  by 
the  Act,  is,  in  my  opinion,  an  illegal  application  or 

dealing ; 

(a)  8  VicL  c.  16.  t,  J  22. 
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dealing';  and,  without  meaning  to  say,  that  it  is  or  could  1850. 
be  practicable  for  individual  shareholders  to  interfere 
on  every  occasion  of  alleged  misapplication  of  particular 
sums,  I  am  of  opinion,  that  if,  as  in  this  case,  the 
directors  are  proceeding  upon  an  illegal  principle,  and 
£or  purposes  not  authorised  by  the  Act,  to  involve  the 
Company  or  the  shareholders  of  the  Company,  or  any 
of  them,  in  liabilities,  to  which  the  shareholders  or  any 
shareholder  never  consented,  relief  may  and  ought  to  be 
given  in  this  Court ;  and  that  the  mere  circumstance  of 
the  South  Coast  Company  having  obtained,  as  it  is  not 
now  disputed  they  did  lawfully  obtfun,  a  certain 
number  of  shares  in  the  Portsmouth  Company,  is  not  a 
reason  why  the  Company  should  be  enabled  or  permitted 
to  purchase  more  shares,  and  thereby  increase  the  risks 
to  which  parliament  permitted  the  shareholders  to  be 
exposed,  by  the  shares  which  may  have  become  vested 
in  them  by  the  Amalgamation  Act,  or  why  the  directors 
should  be  permitted  to  divert  as  much  of  the  funds 
of  the  Company  as  they  think  proper,  or  indeed  any 
port  of  those  funds,  for  the  support  of  another  com- 
pany, having  distinct  objects,  and  meant  to  be  applied 
to  purposes  different  from  those,  in  consideration  of 
which  alone  their  powers  were  granted  to  them. 

I  am,  therefore,  of  opinion,  that  the  demurrers,  for 
want  of  equity,  must  be  overruled. 

But  the  demurrers  for  multifariousness  remain,  and, 
having  regard  to  the  mode  in  which  the  allegations 
are  stated  in  this  bill,  I  think  that  the  grounds  of 
complaint  are  stated  as  distinct  matters.  It  was 
argued  for  the  Plaintiff,  that  the  agreement  for  the 
purchase  of  the  line  from  Epsom  to  Leatherliead  was 
but  a  sequence  of  the  former  transaction  as  to  the  pur- 
chase of  shares ;   but  I  have  sought  in  vain  for  any 

allegation 
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^50.  ^  allegation  in  the  bill,  which,  in  the  least  d^ree,  con- 
nects the  transactions.  I  may  conjectnrey  and  I  think 
it  rather  difficult  not  to  conjecture,  that  all  the  trans- 
actions are  connected  and  form  part  of  one  design  cw 
scheme ;  but  sudi  scheme  is  not  distinctly  stated,  and 
I  can  only  proceed  upon  that  which  is  distinctly  stated, 
which,  in  the  great  prolixity  of  this  bill,  I  collect  to 
be,  that  there  was  an  illegal  transaction  of  purchasing 
shares  in  the  Partsmouth  Company,  and  another  ill^al 
transaction  or  agreement  for  the  purchase  of  a  railway 
the  property  of  the  same  Company.  The  two  trans- 
actions are,  as  I  think,  both  of  them  illegal,  for  the 
same  reasons,  that  they  alike  involve  ill^al  applica- 
tions of  the  funds  of  the  South  Coast  Company.  Bat 
they  are  not  alike,  either  as  to  the  persons  affected  by 
them,  or  as  to  the  relief  which  may  ultimately  be 
^ven  in  respect  of  them ;  and  tmless  they  are  cod- 
nected  in  a  way  which  does  not  appear  by  this  bill,  I 
think  relief  cannot  be  given  upon  them  both  in 
one  bill. 

Overrule  the  demurrers  for  want  of  equity. 

Allow  the    demurrers    for    multiiariousness,    with 
leave  to  amend  the  bill. 
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1849. 

BUCHANAN  v.  GREENWAY,  ^^  gg 

A    DECREE  had  been  made  for  a  foreclosure  (a);  where  a 

•^^  the  Master  had  ascertained  the  amount  due,  and  mortgagee  re- 
____.-  __  111.  cewes  rents 

had  fixed  a  tune  for  payment     Between  the  date  oi  between  the 

the  report  and  the  day  appointed  for  payment,  the  5?^of*a*^- 

mortgagee  had  received  two  small  sums  of  3i!.  7«.  ll^d.  ment, it  is  not 

and  3i  7,.  Hid.  for  rent.  *!:SZ^ 

the  accounts 
Mr.  Roupell  and  Mr.  Selttyn,  for  the  mortgagor,  tinned  and 

asked  for  a  reference  back  to  take  an  account  of  the  ^^^  ^""^  to  be 

1  1        tf»  in  extended,  to 

subsequent  rents,  and  to  fix  a  new  day  for  payment.         order  the 

mortgagor 
forthwith  to 
They  cited  Garlick  v.  Jackson  (b),  Alden  v.  Foster  (c),  pay  the  ar- 

EOU  y.  Griffiths,  (d)  ZZ^'Jl' 


costs. 


Mr.  Turner  and  Mr.  J.  H.  Taylor^  for  the  mort- 
gagee. Rather  than  incur  a  further  delay,  the  mort- 
gagee is  willing  to  verify  by  affidavit  the  amount 
received,  and  to  pay  it  over  to  the  Defendant. 

At  all  events,  no  order  should  be  made  postponing 
the  payment,  except  on  the  condition  of  the  immediate 
payment  of  the  arrears  of  interest  and  costs,  {e) 

Mr.  Roupellj  in  reply.  The  mortgagor  is  entitled  to 
have  the  account  continued.  The  delay  has  been  oc- 
casioned by  the  mortgagee  himself,  who,  by  his  own 

act, 

(a)  \\Beavan,5».  (d)  7  Beavan^  83.;    and  see 

(b)  4  Beavan,  154.  Geldard  v.  Hornby^  1  Hare^  251. 
(<?)  5  Beovan,  592.  (e)  See  Eyre  v.  Hamon,  2 

Beavan,  478. 
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1849.        act,  has  altered  the  state  of  the  account     This  is  not 

'^'''^^^     lil^e  the  case  of  a  mortgagee  asking,  by  way  of  indul- 

r.  gence,  an  enlargement  of  the  time,  and  who,  as  a  con- 

Grebnway.    dj|.jQjj^  jg  required  to  pay  up  the  arrears  of  interest  and 

costs. 

The  Master  of  the  Rolls. 

Rents  have  been  received  by  the  mortgagee,  which 
have  not  been  brought  into  the  account.  I  think  that 
this  prevents  the  foreclosure,  and  makes  it  necessary 
to  carry  on  the  accounts,  and  to  appoint  another  day 
for  payment. 

The  only  question  is  upon  what  terms  the  time  is  to 
be  enlarged ;  and,  as  I  am  not  satisfied  that  when  the 
account  has  been  altered  by  the  mortgagee  himself,  it 
is  the  practice  to  order  the  immediate  payment  of  the 
arrears  of  interest  and  costs,  I  must  simply  direct  the 
Master  to  continue  the  accounts  and  appoint  a  new 
day,  not  exceeding  three  months,  for  payment,  and  to 
add  the  costs  of  the  application  (a). 

(d)  Reg.  Lib.  1849  A.  fol.434. 


Note.  —  Where  rents  are  received  between  the  report  and  the 
day  of  pnytnent,  the  impossibility  of  obtaining  the  final  order  for  fore- 
closure is  usually  discovered,  upon  the  mortgagee  being  required  to 
make  the  usual  affidavit,  that  the  amount  was  not  paid  at  the  time 
and  place  appointed,  '*  but  that  (he  taid  turn  ttill  rematHS  due  and  n* 
satined ;  -  see  2  Xewl.  Pr.  307.  (3d  ed.) 
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1849. 


RUDQE  t;.  WINNALL.  ^"'^s^'  ^^' 

Dec.  22. 

rilHE  testator  devised  a  real  estate  called  Prior's  Devise  of  real 

-■-    Court,  which  was  in  his  occupation  at  his  death,  ^c^jjjt"^? ^ 

to  two  trustees,  who  were  also  his  executors,  in  trust  the  testator, 

for  John  Barrett  for  life,  with  remainders  over ;  and  he  '^  ^j^|,  ^ 

devised  other  real  estates  in  trust  for  other  parties.  bequest  of  all 

live  and  dead 
stock,  and  all 


He  also  bequeathed  to  the  same  trustees  and  ezecu*  personal 

estate  to  JB, 
tors  '<  all » his  live  and  dead  stock,  household  furniture  Held,  that 

and  effects,  and  all  his  personal  estate  whatsoever  and  ^gnt  ™on  ^he 

wheresoever,"  upon  trust  to  sell  &c.  real  estate 

passed  to  B. 
A  testator. 
He  bequeathed  12,000/.  sterling,  and  the  residue  of  Btanding  in 

,  .  *  _  ,  loco  pareTititf 

his  personal  estate,  to  the  executors,  upon  trust  to  mvest  g^ve  to  trus* 

the  same,  and  pay  4000/.,  part  thereof,  to  his  grandson,  *??Ai^*^y 

J/  ,.  .   .         1  A  of  4000/.,  on 

James  Barrett,  **  on  his  attaining  the  age  of  twenty-one  trust  to  pay 

years;"  and  the  sum  of  2000/.,  other  part  thereof,  to  o^^hifa^n- 

his  granddaughter,  Louisa  Barrett,   on  her  attaining  ing  twenty-, 

twenty-one  years,  or  marrying  under  that  age.    And  in  authorisal 

case  only  one  of  them  should  live  to  attain  the  age  of  them  to  ruse 

twenty-one  years  or  marry,  as  aforesaid,  then  the  said  gage  of  his 

som  of  6000^  was  to  be  in  trust  for  such  one  grand-  ^^\  e«tat« ; 

^  and  out  of  the 

child*  monies  there- 

by bequeath- 
ed, to  raiaie 
He  declared  the  trusts  of  the  other  6000/.  and  of  the  such  sum,  not 

residue  of  his  personal  estate  in  favour  of  other  parties.    ^^rest"at  4^ 

per  cent,  of 
^,      the  expectant 
•lu©  portion,  as  to 
them  should 
seem  snffident  for  maintenance :   Held,  that  the  legatee,  during  minority,  was 
entitled  to  maintenance  only,  and  not  to  the  whole  amount  of  interest  on  the 
legacy. 
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1849.  The  testator  authorised  and  empowered  his  trostees, 

within  twelve  months  after  his  decease,  to  nuse  the 
12,000/.  by  mortgage  of  his  real  estates. 

He  declared  that  it  should  be  kwM  for^e  trustees, 
out  of  the  trust  monies  thereby  bequeathed,  to  levy 
and  raise,  for  the  mfdntenance  and  education  of  his 
grandchildren,  "  for  whom  he  intended  to  provide  a 
portion  or  portions  as  aforesaid;"  in  the  mean  time, 
and  until  his  and  their  portion  or  respective  portions 
should  become  payable,  such  yearly  sum  and  sums 
of  money,  not  exceeding  what  the  interest  of  the  ex- 
pectant portion  or  portions,  intended  to  be  thereby 
provided  for  such  child  or  children  respectively,  would 
amount  to,  after  the  rate  of  4/.  per  cent  per  annum,  as 
to  the  said  trustees  should  seem  sufficient,"  and  to  be 
raised  and  paid  in  such  manner  and  at  such  times  as 
to  the  trustees  should  seem  meet 

The  testator  also  authorised  them  to  nuse  any  sum 
for  their  advancement  or  preferment 

After  the  testator's  death,  the  emblements  on  the 
Prior* s  Court  estate  at  the  testator's  death,  consisting 
of  crops  of  wheat,  turnips,  and  vetches  unsevered,  were 
sold,  and  produced  2\0l  Ss. 

It  also  appeared,  that  the  testator,  in  his  life,  stood 
in  loco  parentis  towards  the  two  grandchildren,  their 
father  being  dead. 

Two  questions  arose,  first,  whether  the  emblements 
belonged  to  the  devisee  of  the  estate,  or  to  the  legatee 
of  the  perscmalty  ? 

Secondly, 
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Secondly,  whether  the  grandchildren  were  entitled  1849. 

to  the  full  amount  of  4  per  cent,  on  their  portion,  or  ^^^*^ 

only  to  that^portion  of  it,  which  had  been  applied  by  «. 

the  trustees  towards  their  maintenance  and  education?  innall. 

Mr.  Raupett  and  Mr.  Elnideyy  for  parties  interested 
in  the  personal  estate,  contended,  that  the  emblements 
formed  part  of  the  personal  estate.  In  Coxy.  God- 
salve  (a),  where  the  testator  devised  a  farm  in  one  way, 
and  gave  his  goods  and  chattels,  stock  of  his  fiarm,  and 
all  other  his  moveables  whatsoever  in  another  way ; 
it  was  held,  that  the  emblements  on  the  farm  passed 
with  the  personal  estate,  and  not  to  the  devisee.  So 
in  West  v.  Moore  (ft),  a  testator  bequeathed  the  stock 
on  his  farm  &c.,  and  all  other  his  personal  estate  of 
what  nature  or  kind  soever;  it  was  held,  that  the 
standing  crops  went  with  the  personal  estate,  and  not 
to  the  devisee  of  the  farm.  That  here,  there  was  a 
bequest  of  the  whole  personal  estate,  which  Sir  John 
Leach  thought  was  'necessary  to  entitle  the  legatee 
against  the  devisee ;   Vaisey  v.  Reynolds,  (c) 

Secondly,  that  the  testator  only  intended  the  grand- 
children to  have  sufficient  for  their  maintenance,  until 
their  legacies  became  payable ;  and  the  gift,  which  con- 
sisted only  in  the  direction  to  pay  on  attaining  twenty- 
one,  did  not  vest  until  that  time. 

Mr.  Wialpole  and  Mr.  JE.  L.  Pemherton  for  the  two 
grandchildren.  Where  a  father  or  a  party  in  loco  parentis 
gives  a  legacy  to  a  child,  whether  vested  or  not,  it  carries 
interest  from  the  death ;  Mole  v.  Mole{d),  Chambers  v. 

Goldwin 

(a)  6  Eatty  604.    note  (d).  (c)  5  Rust.  18. 

(6)  8  East,  339.  (d)  1  Dickens,  310. 
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1849.        Goldwin  (a),  Boddy  v.  Dawes  (b).      It  will  be  said, 

^y]^^^    that,  in  this  case,  the  testator  has  made  another  provision 

V.  for  the  maintenance,  and  that  therefore  the  rule  does 

iNNALL.     ^^^  apply  as  in  Donovan  v.  Needham  (c) ;  but  here  the 

provision  is  made  not  out  of  other  funds,  but  out  of 

the  interest      The  distinction  is  pointed  at  by  the 

Court  in  Wynchy.  fFynch(d)t  where  the  Court  sud, 

^'If  it  had  been  payable  out  of   the  interest  of  the 

legacies,  I  should  have  thought  the  daughters  entitled 

to  what  they  claim.^' 

Here,  though  the  trust  to  nuse  is  in  form  discre- 
tionary,  yet  it  was  incumbent  on  the  trustees  to  execute 
their  power  for  the  benefit  of  the  legatees,  as  in  Brocnn 
v.  Higgi  (e) :  2  Svgden  on  Powers,  175.  Again :  the  fund 
must  be  considered  severed,  and  there  is  no  gift  over. 

Mr.  Bowyer  argued,  that  the  testator,  having  made 
a  provision  for  the  maintenance  of  the  grand-chSdren, 
excluded  the  implied  gift  of  interest  That  there 
was  no  absolute  direction  to  raise  the  12,000/.,  but  a 
discretionary  power  only,  and  that  the  amount  of 
miuntenance  was  also  to  be  limited  by  the  discretion  of 
the  trustees. 

Mr.  Turner  and  Mr.  Hetherington,  for  the  devisee 
of  the  real  estate,  argued,  that  the  words  *'  live  and 
dead  stock"  were  insufficient  to  deprive  the  devisee 
of  the  crops  growing  on  the  estate  at  the  testators 
death;  and,  secondly,  that  the  grand-children  were 
only  entitled  to  a  sufficient  sum  for  their  maintenance, 
and.  not  to  the  amount  of  interest  not  so  employed. 

The 

(a)  11  Vet.  1.  (d)  I  Cor,  433. 

(b)  {  Keen,  362.  (e)  8  Vei.  574. 
(r)  9  Beavan,  164. 


WlNNALL. 
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The  Mastek  of  the  SoLLS  declared,  that  the  em-        1849. 
blementfl  or  crops  growing,  at  the  time  of  the  testator's       rIJ^^^ 
death,  on  such  part  of  his  real  estates  as  were  then  in     ^^  v. 
his  own  occupation^  formed  part  of  the  personal  estate 
of  the  testator. 

And  that  James  Barrett^  in  respect  of  his  presump- 
tive interest  in  the  sum  of  4000/.,  was  entitled  to 
maintenance  and  education  only,  until  he  obtained  a 
vested  interest 


In  re  SCOTT.  1850. 

Jan,  25. 

Ex  parte  BARTON. 

^HE  41  G.Z.  C.90.  8.6.  enacts,  that  where  a  de-  Whether  the 
-■•    cree  for  payment  of  money  is  made  in  the  Chan-  ^g^^w  ** 
eery  of  Ireland^  it  may  be  exemplified  and  certified  to  jurisdiction 
the  Chancery  in  England^  "  and  the  Lord  Chancellor,  ^^l^^  ©f  the 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  Commis 
the  Great  Seal  of  England  shall,  forthwith,  cause  such  ^\^  of  incum- 
order  or  decree  "  « to  be  enrolled  in  the  rolls  of  the  High  ^^^  f^^^^ 

°     m  Ireland? 
Court  of  Chancery  in  England,  and  shall  cause  process  qutere. 

of  attachment  and  committal  to  issue  against  the  per- 
son of  the  party,  against  whom  such  order  or  decree 
shall  have  been  made,  respectively,  in  order  to  enforce 
obedience  to  and  performance  of  the  same,  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  such  order 
or  decree  had  been  originally  pronounced  in  the  said 
Court  of  Chancery  in  England^ 

Vol.  XIL  B  b  And 
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And,  by  the  12  &  13  VicL  c.  77.  (a),  "every  order 
made  by  the  Commissioners  [for  the  sale  of  the  iucom* 
bered  estates  in  Ireland]  y  a  copy  whereof  shall  be  cer- 
tified, under  their  seal,  to  the  High  Court  of  Chanceiy 
in  Englandy  may  be  enrolled  in  the  like  manner,  and 
enforced  by  the  like  process,  as  an  order  for  payment, 
or  for  accounting  for  money  made  by  the  High  Court 
of  Chancery  in  Ireland*^  under  the  41  G.S.  c.  90. 

By  an  order  of  the  Commissioners  for  the  sale  of 
Incumbered  Estates  in  Ireland^  dated  the  5th  of  De- 
cember  1849,  it  was  ordered,  that  Francis  Blake  (who 
was  resident  in  London)  should,  within  ten  days  after 
service  of  that  order  upon  him,  lodge  in  the  office  of 
the  secretary  of  the  Commissioners  the  four  freehold 
leases,  bearing  date  respectively  the  1st  of  May  1824, 
executed  by  the  Marquis  of  Donegal  to  Sir  Arthur 
Chichester.  The  order  was  certified  to  the  Lord  Chan- 
cellor of  Great  Britain. 

On  the  15th  of  January  1850,  It  was  ordered  by  the 
Lord  Chancellor  of  Great  Britain,  **  that  the  order  of 
the  Commissioners  under  the  12  &  13  Vict  c.  77.,  and 
certified  by  their  seal,  should  be  enrolled  in  the  rolls 
of  this  Court." 

Mr.  Turner  and  Mr.  Goren  now  moved  that  Francis 
Blake  might  be  ordered,  within  twelve  days  after  service 
of  the  order  to  be  made  herein,  to  lodge  in  the  office 
of  the  secretary  to  the  Commissioners  for  the  sale  of 
Incumbered  Estates  in  Ireland  the  four  freehold  lease- 
hold leases,  bearing  date  respectively  the  Ist  day  of 
May  1824,  executed  by  the  Marquis  of  Donegal  to  the 
said  Sir  Arthur  Chichester, 

The 
(a)  Sect.  14. 
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T*he  Master  of  the  Rolls  having  doubted,  whether       1850. 
he  had  jurisdiction  under  the  Act  to  make  the  order,   j^[^7s*ott 
the  matter  was,  by  consent,  transferred  to  the  Lord 
Chancellor. 


ROBERTSON  v.  SKELTON.  1849. 

Bee.  10. 
1850. 
^T^HIS  case,  reported   ante  (a),    on   another  point,      Jan,  31. 

-*•   now  came  on  upon  the  question :  —  f5pom  what  time  ^J  conditions 

of  sale,  inter- 

interest  was  payable  on  the  purchase  money  ?  est  was  pay- 

able from 
November 
The  sale  took  pkce  by  auction  on  the  24th  of  July  1846,  if/'from 

1846,  and  Higinbotham  became  the  purchaser.  wSitevo^" 

the  purchase 
By  the  conditions  of  sale,  the  purchaser  was  to  get  ^^  ^^itti  com- 

the  report  confirmed  before  the  8th  of  August,  and  in  pleted.    The 
,         *^  .  vendors  did 

default,  the  vendor  was  to  be  at  liberty  to  do  so  at  the  not  make  out 

purchaser's  expense.      The   purchaser  was  to  pay  his  ^^^^^  Mmh 
purchase  money  into  Court  before  the  12th  of  Navem-  1849:  Held, 
her  1846,  and  to  be  let  into  possession  as  from  the  29th  J^'p^y^W^ 
of  September  1846  ;  "but  in  the  event  of  the  purchase  only  from  the 
not  being  completed,  from  any  cause  whatever^  and  the  tioned  period, 
purchase  money  not  paid  before  the  12  th  of  November 
1846,  the  purchaser  was  to  pay  interest  on  his  pur- 
chase money,"  at  5  per  cent,  from  the  12th  oi  Novem- 
ber ,  until  payment. 

In  consequence  of  the  purchaser's  default,  the 
Plaintiff,  on  the  20th  of  April  1847,  obtained  an  order 
to  confirm  absolutely  the  Master's  report  of  the  best 
purchaser. 

In 

{a)  Page  260. 
Bb  2 
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1849.  In  June  1847,  on  an  application  by  the  Plaintiff 

^^^^^^"^  ^  ^y^  the  purchase  money  paid  into  Court,  a  re- 

V.  ference  was  made  to  the  Master  to  inquire  whetiier 


Skblton. 


a  good  tide  could  be  made. 

The  Master  reported  that  a  good  tide  could  be 
made,  and  his  report  was  confirmed  on  the  8th  of 
March  1849. 

The  question  was,  whether  the  purchaser  was  liable 
to  pay  interest  from  the  12th  of  November  1846,  or 
from  what  other  time. 

Mr.  Martindale,  for  the  Plaintiff,  asked  that  the 
purchaser  should  be  ordered  to  pay  interest  on  his 
purchase-money  from  the  12th  of  November  1846.  He 
argued  that  the  case  had  been  expressly  provided  for 
by  the  conditions  of  sale.  The  purchaser  was  to  hate 
the  rents  from  the  29th  of  September  1846 ;  and  in  the 
event  of  the  purchase  not  being  completed,  "/ram  any 
cause  whateverf^  and  the  purchase*money  paid  before 
the  12th  o{  November  1846,  the  purchaser,  on  his  part, 
•  was  to  pay  interest  from  the  12th  of  November  1846. 
He  argued  also,  that  the  vendors  had  not  been  guilty 
of  any  negligence,  and  that  the  delay  had  proceeded 
from  the  conduct  of  the  purchaser,  who  had  also  op- 
posed the  payment  of  the  purchase-money  into  Court 
He  cited  Robertson  v.  Skelton.  (a) 

Mr.  SteerCi  contrct.  The  delay  has  been  occasioned 
by  the  vendors  not  delivering  a  proper  abstract,  and  by 
their  not  making  out  their  tiUe  to  the  property.  They 
cannot  take  advantage  of  their  own  wrong,  for  the 
purpose  of  chargbg  the  purchaser  with  interest.    Such 

general 

(a)  10  Beavan,  197. 
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ROBSRTSOM 


general  terms  as  *'  from  any  cause  whatever "  do  not       1849. 

extend  to  a  case,  where  the  cause  has  arisen  from  the 

vendor's  own  default  **"  •. 

Skblton. 

Whatever  might  have  been  the  rule  formerly  (a),  it 
has  now  been  settled  by  Lord  Cottenham,  in  a  pre- 
cisely similar  case  of  De  Visme  v.  De  Visme  (b\  that  a 
vendor,  under  such  a  condition  of  sale,  is  entitled  to 
interest  fix)m  the  time  a  good  title  is  shewn  only. 

Mr.  MartindaUj  in  reply. 

Tlie  Master  of  the  Bolls  said  he  would  look  at  the 
authority  last  cited  before  deciding. 


The  Masteb  of  the  BoLLS.  Jan.  31. 

The  vendor  asks  for  interest  from  the  12th  of  No^ 
vember  1846,  at  which  time  it  was  contemplated  that 
the  purchase  would  be  completed.  On  the  other  hand, 
the  purchaser  resists  this,  because  the  vendor  did  not 
fihew  a  good  title  until  March  1849,  and  he  produces 
the  case  of  De  Visme  v.  De  Vtsme,  in  which  the  Lord 
Chancellor  seems  to  have  held,  that  if  the  delay  in 
completing  arises  from  the  vendor's  not  making  out 
his  title,  the  purchaser  is,  under  such  a  condition  of 
sale,  only  liable  to  interest  from  the  time  a  good  title 
was  shewn. 

Such  being  the  present  rule  of  the  Court,  I  am  of 
opinion,  that  the  vendor  is  not  entitled  to  interest  from 
the  12th  of  November  1846,  but  only  from  the  confirm- 
ation of  the  report. 

(a)  EtdaUe  v.  Stephenson,  1  (b)  1  HaU  <(   Tw.  408.  and 

^m.  i  St.  122.  1  Mac.  ^  Gor.  336. 

Bb  3 
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Feb.  7.  25. 


SCOTT  V.  WHEELER. 


An  order  for 
producdon 
cannot  be 
made  against 
an  executor 
upon  admis- 
sions in  his 
testator's 
answer. 


A  DEFENDANT  had  admitted  the  poeaesdon  of 
^^  certain  documeDts,  and  had  been  ordered  to  pro- 
duce them.  Before  production  he  died,  and  a  simple 
bill  of  revivor  being  filed  against  his  executor,  the  suit 
was  revived. 

Mr.  Jame9   Anderson  now  moved  for   production 
against  the  executor. 


The  Master  of  the  Rolls. 

You  must  obtain  the  executor's  admission  of  the  pos- 
session before  I  can  make  such  an  order. 


Jan.  14. 


In  re  the  NORWICH  YARN  COMPANY. 


By  a  deed  of  TN  1834,  the  Norwich  Yarn  Joint  Stock  Company 

aVint'stock  ^^  established,  with  a  capital  of  30,000£  divided 

company,  exe-  Jnto   300  shares  (a),  nearly  the   whole  of  which    had 
cutors  were  ,              .  _ 
not  to  be  been  paid  up. 
Droprietors. 
Held,  never- 
theless, that  The  Company  was  regulated  by  a  deed  of  settle- 

contributories  °^®^*>    ^^®  ^^   *^®   articles   of  which    provided,    that 

executors 


(a)  See  Harvey  v.  Bigiiotd^  8  Beavan,  343. 


and  might 
main  tarn  a 
petition  to 
wind  up. 

Where  a  company  is  insolvent,  and  has  been  getting  worse,  it  is  no  answer  to  an 
application  to  wind  it  up  to  say,  that  the  difficulties  are  temporary,  and  that  there 
is  nope  of  more  prosperous  times. 
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executors  of  deceased  proprietors  should  not  be  pro- 
prietors of  the  testator's  shares,  or  entitled  to  receive 
any  dividends,  but  the  same  should  remain  in  su&f 
pense  until  some  persons  should  become  proprietors 
of  such  shares.  Provision  was  however  made  for  the 
executors  to  become  proprietors  in  the  manner  therein 
pointed  out,  or  to  sell  and  transfer  the  shares  with  the 
consent  of  the  Directors. 

The  business  was  carried  on  at  a  loss,  and  in  Junt 
1846  the  deficiencies  of  the  assets  of  the  Company 
amounted  to  10,000i  In  1848,  "a  heavy  loss"  was 
reported,  and  the  dissolution  of  the  Company  recom- 
mended. In  letters  written  by  a  Mr.  Stewart  in  1849, 
it  was  represented  that  the  loss  approximated  to 
30,0002.,  although  the  working  profits  of  the  year 
amounted  to  17002. ;  but  this  was  without  charging 
interest  on  the  heavy  debts. 

Mr.  Harvey  was  a  proprietor  of  ten  shares.  He  died 
in  1842,  and  the  two  Petitioners  were  his  executors. 
They  sold  the  shares  in  1842,  but  the  Directors  re- 
fused to  ratify  and  confirm  the  transfer,  on  the  ground 
of  the  circumstances  of  the  proposed  transferees. 


867 


1850. 


In  re  the 

Norwich 

Yarn 

Company* 


The  executors  now  presented  a  petition  under  the 
Winding-up  Acts  (a),  for  the  dissolution  of  the  Com- 
pany, and  the  winding  up  of  the  concern. 

Mr.  Roupell  and  Mr.  E.  Youngcy  in  support  of  the 
petition. 

Mr.  R.  Palmer,  for  Mr.  Cousins^  a  shareholder,  op- 
posed the  petition,  contending,  first,  that  the  Peti- 
tioners as  executors,  were  not,  by  the  provisions  of  the 

deed, 

(a)  11  &  12  Vici.  C.45.  and  12  &  13  Vicl.  c.  108. 
Bb  4 
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1850.        deed,  proprietore,  or  entitled  to  any  ahftre  in  the  profits ; 

^■^V*^     and  that  it  did  not  appear  that  the  concern  waa  inaol- 

KoRwtcB     vent  at  the  teatator^s  death,  vhich  waa  neceaaatj  to 

0^^        make  his  executors  liable ;   secondly,  that  there  was 

no  saiEcient  evidence,  that  the  state  of  the  Company 

was  such,  as  to  bring  the  case  within  the  Act,   for 

the  information  relied  on   was  a  mere  statement  in 

the  correspondence  of  Stewart^  who  was  not  an  oflbser 

of  the  Company,  and  no  actions  had  either  been  brought 

or  been  threatened  against  the   Company  or  projMi- 

etors ;  and,  lastly,  that  though  the  concern  had  been  a 

losing  one  during  a  temporary  depression  in  trade, 

still  that  it  was  improving,  and  might  yet  turn   out 

profitable. 

Mr.  Ttfi-n^  for  the  Directors. 

Mr.  Raupett,  in  reply,  cited  Thomases  Case  (a),  to 
shew  that  the  executors  were  to  be  deemed  contributories 
within  the  Act. 

The  Master  of  the  Bolls. 

This  petition  prays  that  the  Company  may  be  dis- 
solved, and  wound  up  under  the  recent  statute. 

Several  objections  have  been  made  to  this :  first, 
it  is  sud,  that  it  has  not  been  proved  that  the  Peti- 
tioners are  under  any  liability  to  pay:  but  I  think 
that  they  are  clearly  interested,  and  may  be  called 
on  to  contribute  or  pay.  This,  therefore,  is  no 
sufficient  objection  to  this  petition.  Secondly,  it  is 
said,  that  the  Petitioners  are  not  entitled  to  the  profits. 
It  is  not  material,  whether  they  are  or  not,  if,  by  the 
Act,  they  are  to  be  deemed  contributories. 

The 

(a)  1  De  Gex  4*  Smate,  579. 
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The  next  objection  is,  that  the  evidence  consists  in 
part  of  letters  written  by  Stewart^  who  is  not  an  officer 
of  the  Company.  It  is  true  that  he  has  given  in- 
formation, which  cannot  be  considered  official  inform- 
ation from  the  Norwich  Yam  Company ;  but  he  has 
stated  facts,  which  the  Directors  have  stated  at  the 
public  meeting  of  the  Company,  and  I  think  this  ob- 
jection cannot  prevail 

Next  it  is  said,  there  has  been  no  account  duly 
audited,  shewing  the  state  of  the  affiurs  of  the  Com- 
piuiy.  It  is  allied  in  the  affidavit  that  there  is  such 
a  provision  in  the  deed ;  but  it  is  not  stated  that  it  has 
not  been  acted  on. 


369 
1850. 
In  re  the 

liOBWICH 

Yarn 
Company. 


The  question  now  to  be  considered  is  this :  whether 
the  circumstances  of  the  Company  are  such  as  to 
make  a  dissolution  proper.  Though  I  think  that  the 
petition  does  not  state  the  facts  as  distinctly  as  it 
might,  still  I  am  of  opinion  that  it  states  enough  to 
shew  that  the  order  ought  to  be  made. 

The  concern  is  insolvent,  and  has  been  daily  getting 
worse  and  worse.  Is  it  any  answer  to  say  that  the 
Company  is  in  circumstances  of  temporary  difficulty, 
and  that  there  is  every  hope  for  more  prosperous 
times?  Some  of  the  parties  may  fairly  imagine  so; 
but  that  is  no  reason  why  an  insolvent  concern  getting 
dfdly  worse  and  worse  should  be  allowed  to  go  on, 
possibly  to  the  ruin  of  all  parties  concerned  in  it. 

I  think  on  the  whole  that  the  order  should  be  made 
as  prayed. 
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Jan, 
July  20. 

A  testator 
held  lone 
leaseholdsy 
some  as  ori* 
ginal  lessee 
and  others  as 


They  were 
sold  in  the 
suit.    Heldy 
that  the  exe- 
cutors were 
entitled  to  be 
indemnified 
against  the 
eventual 
breaches  of 
the  covenants, 
either  by  a 
retainer  in 
Court  of  a 
part  of  the 
assets,  or  by 
a  security  of 
the  legatees  to 
refund. 

A  reference 
was,  in  such 
case,  made  to 
the  Master, 
to  ascertain 
what  liabilities 
the  estate 
might  be  sub- 
ject to,  in 
respect  of  the 
covenants,  and 
what  amount 
ought  to  be 
set  apart, 
with  liberty 
to  the  legatees 
to  propose 
a  proper 
secunty. 


DOBSON  V.  CARPENTER 

^I^HE  testator^  Thomas  Carpenter^  was  the  original 
-^  lessee  of  certain  premises  under  several  leases, 
one  of  which  was  made  in  1804^  for  a  term  of  seventy- 
five  years,  and  the  testator  thereby  covenanted  for 
himself,  his  heirs,  executors,  &c.  to  pay  the  rent,  to 
repair,  to  insure,  and  not  to  carry  on  certain  ofienave 
trades  upon  the  premises.  The  other  leases  were  amilar, 
and  it  is  unnecessary  further  to  advert  to  them. 

The  testator  possessed  other  leaseholds  of  which  he 
was  a  mere  assignee. 

By  his  will,  the  testator  bequeathed  certain  annuities, 
and  disposed  of  his  residue.  He  died  in  1830,  and  his 
will  was  proved  by  Dobson  and  Fisher. 

Under  an  order  of  the  Court,  all  the  leaseholds  had 
been  sold  for  6803/.,  and  conveyed  to  the  purohaser^, 
who  entered  into  the  usual  covenants  to  indemnify.  By 
the  order  on  further  directions,  the  right  of  the  resi- 
duary legatees  was  declared  :  —  certain  funds  were 
carried  over  to  separate  accounts,  to  answer  the  several 
annuities ;  and  the  residuary  estate  had  been,  as  far  as 
hitherto  practicable,  divided. 

By  the  death  of  two  of  the  annuitants,  two  sums 
of  1000/.  and  333/.  stock  had    now  become  released* 

A  petition  was  presented  by  some  of  the  residuary 
l^atees  to  have  these  sums  divided  amongst  the  resi- 
duary 
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duary  l^tees ;  and  a  oroes  petition  was  presented  by        1850. 
the  executors,  stating,  that,  on  the  previous  divisions     ^"^T^^""^*^ 
of  the   testator's  reriduary  estate,  their  attention  had  «. 

not  been  called  to  their  liabiKty  under  the  covenants    Cabpbntbr. 
contained  in  the  several  leases  and  assignments;  but 
that  they  were    now  advised  and  believed,  that  they 
were  liable  for  the  rent  and  performance  of  the  cove- 
nants reserved  and  contained  in  the  several  leases. 

That  from  the  class  of  houses  held  under  some  of  the 
leases,  and  the  persons  by  whom  the  same  were  pur- 
chased, there  was  dlEuiger  that  the  covenants  would  be 
broken,  and  that  the  residuary  legatees  (with  one  or 
two  exceptions)  were  in  poor  drcumstances,  and  that 
many  of  them  had  sold  or  incumbered  their  shares  in 
the  residue.  The  cross  petition  prayed,  that  a  proper 
part  of  the  money  now  released  might  be  set  apart  and 
accumulated  towards  the  creation  of  a  fund,  for  the 
purpose  of  indemnifying  the  executors,  their  heirs,  &c 
from  all  damages  for  any  breaches  of  the  covenants  in 
the  leases. 

Mr.  Turner  and  Mr.  G.  L.  Btusell,  for  the  executors. 
The  testator  being  the  ori^nal  lessee,  his  estate  will 
remain  liable  to  the  covenants  until  the  expiration  of 
the  leases,  and  the  executors  are  therefore  entitled  to 
have  a  sufficient  sum  retained  to  answer  any  eventual 
liability  under  these  onerous  covenants.  The  Court  has 
never  refused  to  retain  a  sufficient  fund  to  answer  con- 
tingent liabilities,  though  not  ripened  into  debts.  In 
.Fletcher  v.  Stevenson  (a)»  the  Court  retained  the  interest 
as  well  as  principal  of  the  residuary  estate,  to  answer 
any  possible  demands  under  similar  covenants  of  a  tes- 
tator, 

(a)  3  Hare,  360. 
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1850.        tator,  nntU  the  extent  of  the  liabOitj  ooQid  be 
tuned^  or  secarity  ^ven  to  refand  if  required. 

Mr.  fFalpole,  for  some  of  the  lesidiuyy  legatees,  did 
not  object  to  ^ve  an  indemnity,  but  contended,  that 
there  was  no  case  like  the  present  in  which  the  Court 
retained  the  fond,  the  rule  being  merely  to  give  an  m- 
demnity. ' 

Thus,  in  Necior  y.  Gennet  (a),  the  only  question  was, 
whether  the  legatee  was  to  be  left  to  give  a  security 
to  refund,  in  case  of  the  executors  becoming  after- 
wards liable  to  be  sued  on  the  testator's  bond.  In 
Hawkins  v.  Day  (b),  it  is  said  (c),  "  In  the  case  of  con- 
tingent debts  in  trade,  if  there  is  a  prospect  of  damni- 
fication, the  Court  will  direct  the  Master  to  consider 
what  part  of  the  assets  are  proper  to  be  set  aside  to 
indemnify  an  executor.  In  covenants  in  leases  and  pur- 
chases of  remote  expectation,  the  Court  will  not  do  it" 
In  Simmons  v.  Bolland  (d)  no  part  of  the  funds  were 
retained,  though  the  answer  insisted  on  such  a  right; 
but  it  was  ordered  to  be  paid  over  to  the  Plaintifi^,  on 
his  giving  a  sufficient  indemnity  to  the  executors,  the 
terms  of  such  indemnity  to  be  settled  by  the  Master. 
In  Vernon  v.  The  Earl  of  Egmont{e)  the  House  of 
Lords  declared,  that  before  the  residue  should  be  paid 
to  the  Earl,  he  ought  either  to  confirm  the  leases  which 
created  the  contingent  liability  of  the  testator's  estate, 
or  '*  otherwise  give  a  satisfactory  indemnity  to  the  Ap- 
pellants," the  executors.  In  Fletcher  v.  Stevenson  {g) 
the  widow  was  held  to  be  entitled,  if  she  could  gioe 
security   to   refund.     In  Cochrane  v.   Robinson  (A)  the 

•      Vicc- 

(fl)  Cro.  EGz,    (466.),    and  (rf)  3  Mer.  547. 

cited  3  Mer.  552.  \e)  1  Blu  (N.  S.)  554. 

(5)  Jmbler,    160.   and   803.,  (g)  3  Hare,  360. 

Blunt' t  ed.  (A)  1 1  Shuom,  378. 

(c)  Ambler,  page  804. 
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Vice-Chancellor  of  England  decided  that  the  executor        1850. 

was  entitled  to  be  indemnifiedy  and  it  was  referred  to     ^^^^^ 

the  Master  to  approve  of  an  indemnity.  t?. 

Carpenter. 

The  only  case  of  retainer  of  funds  was  in  the  Queens'- 
berry  Case  (a);  but  there  '^  the  claims  had  been  actually 
made  and  the  money  was  in  Court  (i)." 

The  executors  will  be  fully  protected  if  the  Court 
directs  the  payment,  and  all  that  they  are  entitled  to  is, 
a  reference  to  the  Master  to  settle  an  indemnity.  Pear- 
son  V.  Archdeaken  (c)  was  also  cited. 

Mr.  Banpell  and  Mr.  Bird,  for  another  residuary 
legatee,  did  not  object  to  a  reference  to  the  Master 
similar  to  that  in  Simmons  v.  Bolland  and  Cochrane  v. 
Bobinson,  viz.  to  approve  of  an  indemnity.  They  also 
argued  that  there  was  now  a  fund  of  12,000/.  in  Court, 
whidi  was  an  indemnity  amply  sufficient. 

Mr.  Belly  in  the  same  interest  Some  of  the  leases 
will  not  expire  until  1922,  and  the  effect  of  granting 
the  prayer  of  the  petition  will  be  to  confiscate  the  in- 
terest of  the  residuary  legatees,  for  none  can  possibly 
survive  that  period. 

Mr.  Lloyd,  for  another  legatee.  To  retain  the  fund 
would  be  to  establish  the  most  grievous  perpetuity 
possible.  The  executors  have  allowed  portions  of  the 
fund  to  be  divided,  and  have  by  their  acquiescence  de- 
prived themselves  of  all  right  to  require  any  security 

beyond 

(a)  Citea  1  B&.  (iV.  S.)  569.,  (b)  1  B&.  (iV:  S.),  p.  571.  or- 

and  reported  on  another  point  guendo, 
nondue  Thomas  y.  Montgomery,         (c)  1  Alcodi'  4"  Napier,  23. 
1  Rust.  4*  MyL  729. 
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1850.        beyond  the  covenaiits  of  the  persons  to  whom  they 
^"^^'''"^^     have  assigned  their  interest. 


Carpenter. 


Mr.  Beaks,  for  an  incumbrancer,  cited  ShadboU  t. 
fFoodfall  {a),  in  which  yice-Chancellor  Knight  Bruce 
decided,  that  where  an  executor  had  assented  to  a 
specific  bequest  of  leaseholds,  he  had  no  right  to  an 
indemnity. 

Mr.  Bcygallay  and  Mr.  Nemnson  argued,  that  the 
executors  were  bound  by  their  assent  on  two  previous 
divisions  in  1846  and  1848. 

Mr.  Turnery  in  reply.  At  law,  the  executors  would 
be  liable  to  the  lessors,  if  they  paid  over  the  assets  to 
the  residuary  legatees.  Williams  on  Executor s,  1159.  (b\ 
Davis  V.  BlachweU  (r),  and  such  a  payment  would  be 
bad  even  in  equity ;  Norman  v.  Baldry  {d),  KnatchbuU 
V.  Fearnhead  (e). 

The  decree  of  the  Court  would  be  no  indemnity 
against  actions  brought  by  persons  whose  claims  have 
not  ripened  into  debts ;  for  the  decree  is  only  in  favour 
of  persons  having  actual  debts  (^),  and  persons  not 
coming  within  that  class  would  not  be  bound  by  any 
thing  done  in  the  suit 

If  the  legatees  could  give  a  perfect  indemnity,  the 
executors  could  not  retain  the  fund ;  but  here  they  are 
in  poor  circumstances,  and  many  of  them  have  assigned 
their  interests,  so  that  a  bond  of  indemnity  would 
afford  no  protection  to  the  executors. 

The 

(a)  2  CtUlger,  30.  (d)  6  Simoni,  681. 

(6)  4th  ed.  (e)  3  M^.  ^  Cr.  122. 

(c)  9  Bmg.  5.  (g)  See  Seton  on  Decrees,  5L 
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Tlie  Masteb  of  the  Rolls.  1850. 

I  can  have  no  doubt  that  it  is  the  bounden  duty  of  Dobson 
the  Court  to  protect  the  executors  against  all  out-  Carpenter. 
standing  claims.  Here  there  is  a  contingent  claim 
which  the  executors  may  possibly  be  called  on  to 
answer  at  some  future  time.  It  is  the  duty  of  the 
Court  to  protect  them  against  it,  and  they  ought  to 
be  protected  out  of  the  assets  of  the  testator.  The 
legatees  may  thereby  be  disappointed,  and  one  can- 
not help  feeling  the  great  hardship;  but  still,  if  the 
legatees  are  not  entitled  to  the  benefit  of  the  bequest 
until  all  the  demands  against  the  estate  have  been  pro- 
vided for,  what  right  have  they  to  complain  ? 

I  certainly  think,  that  if  security  could  be  given, 
it  would  be  extremely  desirable  to  accept  it ;  and  I 
confess  it  seems  to  me,  that  it  has  been  so  much  the 
usual  practice  to  do  this,  and  it  has  been  so  frequently 
done  without  any  opposition,  that  it  is  a  surprise  to 
have  it  brought  into  question. 

There  ought  to  be  a  reference  to  the  Master,  to  as- 
certiun  what  liabilities  the  testator's  estate  is  subject  to 
with  respect  to  the  covenants  in  the  leases,  and  what 
would  be  a  proper  sum  to  set  apart  by  way  of  security 
and  indemnity,  with  liberty  to  any  of  the  parties 
entitled,  to  give  security  for  their  share  of  the  money. 
If  that  can  be  done,  I  should  be  disposed  to  sanction  it ; 
but  it  is  impossible  for  the  Court  to  distribute  the 
fund  with  chance  of  the  executors  being  called  on  to 
pay  the  claims  of  the  lessors  out  of  their  own  pocket : 
I  could  not  venture  to  overturn  the  settled  authorities. 


The  case  was  afterwards  mentioned  on  the  form  of 
the  order,  and  ultimately,  the  Court  referred  to  the 

Master 
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1850.  Master  to  inquiry  ^  wbat  fialnlities  tbe  estate  of  tbe 
testator  was  and  might  be  subject  to,  in  respect  of  the 
rents  and  covenants  reserved  bj  and  contained  in  the 
several  leases.*  And  to  inquire  ^  what  would  be  a 
proper  amount  of  Bank  3  per  cent,  anniuties  to  be  eet 
apart  oot  of  the  assets  of  the  testator^s  estate  then 
diviable,  or  which  might  thereafter  become  dirisiUey 
for  the  indemnity  of  the  execntoia  against  sach  lis- 
bilities.  And  any  of  the  parties  were  to  be  at  liberty 
to  propose  before  the  Master  to  give  security  fior  the 
retransfer  into  Court  of  the  amount  of  their  shares 
of  the  Bank  annuities,  which  the  Master  should  find 
ought  to  be  set  apart  for  such  indemnity,  in  esse  the 
Court  should  think  fit  to  order  such  shares  to  be  trsDS- 
ferred  to  them  on  such  security  being  given." 

The  Master  reported  that  10002.  was  a  proper  sum 
to  set  apart 


July  20.  ^®  Court  confirmed  the  report,  and  ordered  lOOOL 

stock  to  be  carried  over  to  an  account,  entitled  ^^  tbe 
fund  for  the  indemnity  of  the  executors  and  other  re- 
presentatives of  the  testator  Thtmas  Carpenter^  and 
accumulated. 
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1850. 

SALOMONS,  on  behalf  &c.,  t;.  L AING.  March  4, 5.  a 

nnHE  bill  in  this  cause  having  been  found  defective  The  Directors 
"■-    for  mdtifariousnes8(a),  the  Plaintiff  amended  it,  jj^"^' r^^. 
by  striking  out  the  second  transaction  compldned  of.  way  Company 
The  substance  of  the  statements  in  the  present  bill  fuids^toVn! 

was  as  follows :  •—  other  Railway 

Company,  for 
purposes 
The  South  Coast  Company  (i)  became,  under  their  wholly  unau- 
XV       .   ,    /.  „  ,      n  thorwed;  and 

amalgamating   Act  (c),    rightfully   possessed   of   2033  the  latter  re- 
shares   in  the  Portsmouth  Railway  Company  (J)  (an  ^^Jf^^^J^"' 
independent  undertaking),   but  no   power   was  given  ledge  of  the 
to  them  of  increasing  their  stake  in  that  Company.  ^l^   ^LtU 

on  demurrer. 
The  bill  alleged,  that  some  of  the  Defendants  were  ^ond  company 
directors  of  both  Companies,  and  that  there  being  a  were  properly 
deficiency  in  the  subscription  of  the  Portsmouth  Com-  to  a  suit  to 

pany,  necessary  to  enable  them  to  put  in  force  their  ^5*"?  ^^^    , 

,  IT  ^.     1  r^  lheiund;and, 

compulsory  powers,   the    directors  of  the  two  Com-  secondly,  that, 

panics,   in  order  to  complete  the  subscribed  capital,  J|J^"njiv*ju^' 

entered  into  an  arrangement,  whereby  the  South  Coast  shareholder  in 

Company  took  4677  additional  shares  in   the  Ports-  [iny'^y°t"" 

mouth  Company,  in  the  names  of  three  trustees,  and  sue  the  se- 

paid,  out  of  the  funds  of  the  South  Coast  Company,  the  ^^^  i)ehaif" 

sum  of  24,544/.,  for  deposits  and  calls  thereon.  ^p-  without 

^  alleging  that 

the  corpora- 

The  biU  insisted,  that  this  transaction  was  Ulegal,  jion  of  which 

lie  was  a 

and  that  its  illescality  was  known  to  the  directors  of  member  had 

/.J 

both  Companies.    It  charged,  that  the  aforesaid  sum  ^^J^^^    ** 

of 

(a)  See  <in/«,  338.  (jc)  9  &  10  Vict,  c.  cclxxxiii. 

(b)  The  short  title  of  the  se- 
vend  componies  is  used  through- 
out  the  report. 

Vol.  XII.  C  c 
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1850.  of  24,544/.  Ss,  was  illegally  paid  in  respect  of  the  said 
4677  shares  out  of  the  capital  and  funds  of  the  South 
Coast  Railway  Company  to  the  Portsmouth  Railway 
Company ;  and  that  the  last-named  Company  received 
such  monies,  with  full  notice  and  knowledge  that  the 
same  were  being  so  paid  to  them  illegally  and  by  a 
breach  of  trust ;  and  that  the  Portsmotfth  Railway 
Company  concurred  and  assisted  in  such  breach  of 
trust.  It  submitted,  that  the  Portsmouth  Company 
were  liable  to  repay  and  replace  the  money,  and  it 
charged  also,  that  they  Vere  about  to  make  further  calls 
on  the  shares  in  question. 

The  bill  was  filed  by  Salomons  on  behalf  of  himself 
and  all  other  shareholders  in  the  South  Coast  Company 
against  the  two  Companies  and  the  directors.  The  bill 
prayed  a  declaration,  that  the  transaction  was  not 
within  the  powers  of  the  South  Cocut  Company :  — that 
the  trustees  should  be  considered  as  having  subscribed 
for  the  additional  shares  on  their  own  account : — that  an 
account  might  be  taken  of  the  sums  so  ill^ally  paid, 
and  that  the  directors  and  the  Portsmouth  Company 
might  repay  and  replace  the  amount  with  interest. 

To  this  bill  the  Portsmouth  Company  demurred 
generally ;  but  the  cause  assigned  was,  that  the  Pbdn- 
tiff,  as  an  individual  member  of  the  Company,  was  not 
entitled  to  sue  in  respect  of  wrongs  and  injuries  done 
to  the  corporation. 

Mr.  Malins  and  Mr.  W.  J.  BoviUf  in  support  of  the 
demurrer.  The  Flaintifl^  an  individual  member  of  a 
corporate  Company,  is  incapable  of  suing  third  par- 
ties, in  respect  of  injuries  done  to  the  corporation. 
The  Company  alone  have  the  right  and  duty  to  sue 
in  respect  of  such  matters.     If  a  person  wrongfiilly 

took 
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took  away  a  carriage  or  locomotiTe  engme  belonging  to     ^  1850. 
a  Company,  none  but  the  Company  could  maintain  an 
action  of  trover  to  recover  it  back ;  so,  in  respect  of 
any  equitable  claim,  the  Company  alone  can  sue,  to  have 
the  fund  restored  wrongfolly  applied  by  the  Directors. 

The  inconvenience  of  a  contrary  rule  is  obvious^ 
for  then  every  member  might  take  on  himself  to  in- 
stitute a  suit  of  his  own  for  the  same  matter,  and  the 
number  of  suits  for  the  same  object  could  only  be 
limited  by  the  number  of  the  members  in  the  Com- 
pany. In  an  ordinary  partnership,  one  partner  cannot 
sue  third  parties  in  respect  of  partnership  rights ;  so  the 
general  rule  is,  that  a  legatee  cannot  sue  a  debtor 
to  the  estate,  except  in  a  very  special  case ;  Lancaster 
V.  Evors  (a).  Here  the  principle  is  the  same,  and  there 
is  no  statement  of  any  loss  having  as  yet  occurred,  or 
any  allegation  of  the  insolvency  of  the  Directors. 

2.  The  Plaintiff  must,  at  all  events,  shew,  that  the 
Company  have  refused  to  sue,  or  that  there  is  some 
obstacle  which  prevents  the  corporation  obtaining  relief 
in  the  ordinary  mode.  Fos$  y.  Harhottle  (b)^  Preston 
V.  The  Grand  Collier  Dock  Company  (c),  Mozley  v. 
Alston  (d)y  Lord  v.  The  Copper  Miners*  Company  (e). 
No  reason  is  stated,  why  relief  could  not  be  had  against 
the  Directors  alone,  without  making  an  independent 
company  parties  to  the  litigation. 

Mr.  Turner  and  Mr.  Cole,  for  the  Plaintiff.  The 
equity  relied  on  by  the  bill  is  simply  this,  that  a  sum  of 
24,544/.  5*.,  being  trust  monies  placed  in  the  hands 

of 

(a)  4  Beavan,  158.  (d)  1  PhUl.  790. 

(b)  2  flonr,  461.  490.  {e)  I  Hall  ^   Tw.  85.  and 

(c)  1 1  Sim.  327.  2  PhiU.  740. 

Cc  2 
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1850.  of  the  Directors  of  the  SoiUh  Coast  Company  for 
a  particular  purpose^  has  illegally  and  in  breach  of 
trust  been  handed  over  to  another  Company,  to  be 
employed  by  them,  for  a  purpose  totally  different  and 
unwarranted  by  the  act,  and  that  the  latter  Company 
received  the  amount  with  full  knowledge  of  the  breach 
of  trust  thereby  committed.  That  being  the  fact  ad- 
mitted upon  this  demurrer,  the  principle  applicable  to 
such  a  case  is  clearly  settled,  viz. :  —  that  every  per- 
son receiving  trust  money  in  breach  of  trust,  and  with 
notice,  is  responsible  for  it  equally  with  the  trustees : 
Wilson  v.  Moore  (a).  All  are  principals,  for  there  is  no 
such  thing  as  a  secondary  liability  in  cases  of  breach 
of  trust*  It  would  be  useless  to  have  two  suits  for 
the  same  purpose,  involving  a  double  expense,  and  the 
trouble  of  proving  the  same  case  twice  over. 

As  to  the  right  of  a  shareholder  to  sue  in  such  a 
case,  that  has  been  established  in  at  least  five  cases. 
The  principle  laid  down  in  Foss  v.  Harbottle,  Mozley 
v.  Alston^  and  Lord  v.  The  Copper  Miners^  Company  is 
this :  —  There  are  many  minor  matters,  as  matters  of 
internal  management,  in  which  a  majority  of  partners 
can  bind  the  majority;  Const  v.  Harris (Jk) i  and  on 
which,  in  a  company,  a  general  meeting  may  decide. 
In  relation  to  such  matters,  an  individual  member 
cannot  sue  on  behalf  of  the  Company ;  for  otherwise  the 
right  of  the  majority  would  be  destroyed ;  but  in  cases 
where  Directors  are  acting  ultra  vires,  where  no  ma- 
jority can  bind,  and  where  the  transaction  cannot  be 
confirmed  at  a  general  meeting  as  against  one  single 
dissentient,  there,  an  individual  member  may  sue    on 

behalf, 

(a)  1   iify/.  4-   K.  126.  337.      General  v.  The  Corporaihn   of 
368. ;   and  see  Ft//er  v.  Fyfer,      Leicester,  7  JBeav.,  176. 
3  Beav.,  550.      The  Attorney^         (6)  Turn,  cj-  Rius,  496. 
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behalf,  &c.  Such  were  the  cases  ofNatusch  v.  Irving  (a),  1850. 
Caiman  v.  The  Eastern  Counties  Railway  Company  (p)y 
Colman  v.  TheLondon^  Brighton  and  South  Coast  RaiU 
way  Company  (c),  Cohen  v.  Wilkinson  {d)y  Richardson 
V?  Hastings  (e),  Bagshaw  v.  TVie  Eastern  Union  Rail' 
way  Company  (g).  Here  the  transaction  is  contrary  to 
the  act,  and  cannot  be  confirmed  even  as  against  the 
Plaintiff,  and  he  is  therefore  entitled  to  sue,  and  in 
this  particular  form. 

Deeks  v.  Stanhope  (h)  was  also  cited. 

Mr,  Bovilly  in  reply.  The  authorities  cited  merely 
shew  that  which  wc  admit,  namely,  that  the  Plaintiff 
may  sue  his  own  Directors ;  but  none  of  them  go  the 
length  of  holding,  that  a  shareholder  may,  as  such,  sue 
third  parties  for  a  cause  of  suit  belonging  to  the  Cor* 
poration  alone. 

In  Wilson  v.  Moore  there  was  an  insolvency,  and 
the  legal  personal  representatives  had  refused  to  sue. 
Here,  nothing  of  that  sort  is  alleged,  and  no  impedi- 
ment exists,  which  prevents  the  Corporation  obtaining 
relief. 

The  Master  of  the  Rolls. 

Ilidei)endently  of  the  question  as  to  the  right  to  sue 

by  one,  this  case  seems  to  me  to  be  clear  and  plain. 

The  complaint  amounts  in  substance  to  this :  —  that 

the  South  Coast  Company  had  in  their  hands  certain 

monies  which  were  applicable  to  one  purpose  only, 

and 

(fl)  2  C.  P.  Coop,  358.  (e)  1)  Bcavan,  17. 

(A)  10  Bcttvaa,  1.  {g)l  Hare,  1 14.  and  2  UaH  ^ 

(c)  Referred  to  ante,  p.  142.  Twettt,  201. 
Id)  An/c,p,  125-  138.;  and  (A)  14  .SVwo/w,  57. 

1  HaU  .^  TwelU,  !yrA. 

Cc  3 
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1850.  and  to  tlie  peiformanoe  of  one  particular  tmst,  under 
an  authority  given  to  them  by  act  of  parliament,  whidi 
paaaed  in  consequence  of  thdr  engagement  to  apply 
these  monies  for  the  particular  purposes  stated  therein ; 
and  it  gave  the  Company  yery  extensive  powers  over  tlte 
private  property  of  many  individuals ;  and  having  these 
monies  for  that  particular  purpose  only  and  for  no  other, 
the  South  Coast  Company,  instead  of  so  aj^ying  them, 
have  paid  them  over  to  the  Portsmouth  Company  for 
another  and  quite  different  purpose.  That  is  the  case 
of  the  South  Coiut  Company. 

On  the  other  hand,  the  Portsmouth  Company  had 
fiill  notice  of  the  only  l^gal  purpose  for  which  those 
monies  could  be  applied,  and  having  that  notice,  they 
nevertheless  received  the  money  avowedly  for  the  pur- 
pose of  applying  it  to  an  illegal  purpose,  and  for  whidi 
it  was  expressly  paid  to  them ;  that  is  the  situation  of 
the  Portsmouth  Company.  Now,  whether  it  is  alleged 
in  words  or  not,  it  appears,  that  both  the  parties  to 
this  transaction  are  guilty  of  fraud  and  collusion. 
They  are  guilty  of  fraud  against  the  legislature,  who 
gave  them  their  powers  for  purposes  entirely  different, 
and  they  are  guilty  of  collusion  in  uniting  and  com- 
bining together  for  the  purpose  of  completing  that 
fraud.  But  it  is  not  necessary  to  declare  that  they 
have  been  guilty  of  fraud  and  collusion :  it  is  enough 
to  say  that  they  were  parties  to  the  same  breach  of 
trust,  the  one  in  paying,  and  the  other  in  receiving 
these  monies  for  a  known  illegal  purpose,  to  which 
neither  of  them  had  any  right  to  apply  it ;  and  that  this 
money,  which  is  now  in  the  hands  of  the  Portsmouth 
Company  ought  to  be  restored. 

The  question  therefore  is,  whether  the  Portsmouth 
Company  ought  to  be  made  parties  to  this  suit,  seek- 
ing 
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ing  a  declaration  of  the  rights  of  the  parties,  and  the        1850. 
recovery  firom  the  Portsmouth  Company  of  this  money, 
which  they  have  received  with  knowledge  that  it  was 
trust  money,  which  ought  to  have  been  applied  to  a 
purpose  entirely  different. 

I  have  not  the  least  doubt  they  are  properly  made 
parties  to  this  suit.  They  are  not  third  parties;  they 
have  made  themselves  principal  parties  to  this  misap- 
plication; they  have  themselves  obtained  the  money, 
knowing  the  purpose  to  which  alone  it  ought  to  be  ap- 
plied, knowing  the  persons  to  whom  it  belonged,  and 
yet  getting  it  out  of  the  hands  of  persons  having  the 
management  of  it  for  one  purpose,  in  order  to  apply  it 
to  other  and  quite  different  objects.  I  think  there  is  no 
doubt  that  they  are  proper  parties  to  this  suit. 

The  question  next  is,  whether  this  Plaintiff,  by  him- 
self, is  entitled  to  sue  under  the  circumstances.  That 
he  is  entitled  to  sue  the  South  Coetst  Company  on  behalf 
of  the  other  persons  interested  has  not  been  denied,  and 
very  properly  so,  because  it  would  only  have  led  to  an 
idle  consumption  of  time.  Having  a  right  to  do  that, 
has  he  not  also  a  right,  at  the  same  time,  to  sue  the 
persons  who  have  participated  in  and  received  the  be- 
nefit of  that  iUegal  act,  and  who  are  claiming  an  interest 
(which  by  this  bill  they  are  alleged  to  do),  in  the 
maintenance  of  that  illegal  act  ?  I  must  own  that  I 
find  it  very  difficult  indeed  to  give  way  to  the  objection 
in  this  case.  At  the  same  time,  if  a  rule  has  been 
laid  down  and  is  applicable,  that  in  a  case  of  this 
kind,  an  individual  has  not  a  right  to  sue  on  behalf  of 
himself  and  others,  when  there  is  an  injury  done  to  the 
whole  body — to  the  whole  corporation — without  having 
first  attempted  to  get  the  concurrence  of  the  whole 
Corporation,  it  is  not  my  province  or  duty  to  deviate 
from  it. 

C  c  4  I  do 
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1850. 


I  do  not  at  present  feel  persuaded  that  it  is  neces- 
sary to  amend  the  bill,  for  it  is  quite  manifest,  that 
when  any  individual  has  the  right  to  sue  one,  he 
must  of  necessity,  in  order  that  justice  may  be  done, 
have  the  right  to  sue  those  who  are  partners  in  the 
wrong  so  alleged  to  be  done.  I  should  therefore  on 
principle  say,  it  is  not  necessary ;  and  if  there  is  not 
such  a  rule,  I  do  not  think  I  ought  to  lay  it  down 
in  this  case. 


My  present  opinion  is,  that  the  rule  does  not  apply ; 
but  I  will  look  at  the  cases  carefully,  and  mention  the 
matter  in  the  course  of  a  day  or  two,  if  I  find  any  reason 
to  alter  my  opinion ;  if  I  do  not,  the  demurrer  must  be 
overruled. 


March  8.  37i«   MASTER  of  the  RoLLS.      I  hftvc  considered 

this  case,  and  see  no  reason  whatever  to  alter  the 
opinion  I  formerly  entertained,  that  this  bill  may  be 
sustained  in  its  present  form,  though  there  has  been  no 
attempt  to  obtain  the  concurrence  of  the  Company. 
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1849. 


BUDGE  r.  BUDGE.  Xov.s.ie.23. 

BUDGE  V.  BUDGE. 

ON  the  29th  of  December  1848,  the  Plaintiff  filed  his  Motion  to 
bUl  against  his  brothers,  John  Hadnutt  Budge,  g  fn^^^ '''''^' 
«ind  Nathan  Budge,  and    two   others,  to  establish  his  second  suit, 
claim  to  some  real  estate  as  tenant  in  tail  under  the  ^y  Ihe^j^hfn- 
wiUof  his  grandfather  JSicAarrfPac^e  dated  in  1784.  It  tiff  of  the 
prayed  the  establishment  of  that  will,  a  declaration  of  first  which 
rights  thereunder,  and  accounts  against  the  two  De-  had  been 

fendants  named.  refused,  it  not 

appearing  that 
the  second 
On  the  29th  of  May  1849,  the  Plaintiff  filed  a  second  bill  could  be 

bill  against  the  same  two  brothers  John  Hadnutt  Budge,  ^^  ^end/  * 

KtkA,  Nathan  Budge,  and  eight  others,  stating,  that  his  mentoflhe 

father,  being  seised  in  fee  of  real  estates  under  the  will      cross  costs 

of  1784,  and  possessed  of  personal  estate,  devised  and  in  two  suits 

,     ,     ,  t  TN  /.     1  1     •      ordered  to  be 

bequeathed  them  to  the  two  Defendants  named,   in  setoff. 

trust  for  his  children,  and  he  appointed  them  executors. 

This  bill  prayed  the  establishment  of  his  father's  will, 

and  the  usual  accounts  of  his  real  and  personal  estate. 

On  the  4th  oi  July  1849,  the  first  bill  was  dismissed 
with  costs  for  want  of  prosecution.  These  costs  had 
been  taxed  at  57/.,  but  the  Plaintiff  could  not  be  made 
to  pay  them.  Under  these  circumstances,  the  De- 
fendants moved,  that  the  proceedings  in  the  second 
suit  might  be  stayed  until  payment  of  the  costs  of 
the  first. 


Mr.  Godfrey,  in  support  of  the  motion.     The  two 
suits  being  for  the  same  object,  the  Court  will  not 

permit 
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1849.  ^    pennit  the  second  to  proceed  until  the  coBts  of  the  first 
have  been  paid ;  AUree  t.  Hordem  (a). 

Mr.  Charles  Broumst  cowtrit.  The  rule  only  applies 
where  '^  the  object  of  both  auits  is  the  same,"  as  in 
Spires  t.  SeweUib).  In  Holbroohe  v.  Cra£roft{c)  the 
second  bill  ''was  to  the  same  effect"  as  the  first;  in 
Pickett  V.  Loggon  (d)  the  second  bill  ''  prayed  the  same 
relief,"  and  in  Onge  v.  Truehck  (e)  the  relief  was  the 
same. 

Here,  by  the  first  biU,  the  Plaintiff  prayed  the  estar 
blishment  of  the  wiU  of  his  grandfather,  claiming  in- 
dependent of  his  fiither,  but  by  the  second,  he  claums 
under  the  will  of  his  father,  and  prays  for  the  adminis- 
tration of  his  fikther's  estate.     The  relief  is  distinct 

Mr.  Godfrey^  in  reply.  The  object  of  both  biUs 
is  to  recover  the  real  estate  of  the  grandfather.  The 
only  variation  is  in  the  titie  under  which  the  Plaintiff 
chums. 

The  Masteb  of  the  BoLLS  suggested,  whether,  in  a 
case  in  which  the  effect  of  the  two  bills  was  disputed, 
the  proper  course  might  not  be  to  refer  the  matter  to 
he  Master ;  but  he  ultimately  said  he  would  read  the 
bills  himself.  He  sud  that  for  the  application  of  the 
rule  he  did  not  consider  that  two  biUs  should  be  iden- 
tical ;  but  it  was  sufiicient  if  they  were  for  the  same 
matter^  or  the  second  bill  might  be  produced  by  a  &ir 
amendment  of  the  first. 


The 


(a)  5  Beavan,  623.  (d)  5  Ves.  705. 

(b)  5  Sinums,  193.  (e)  2  Mottoy,  4i. 

(c)  5  Vet.  706.  n. 
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The  MAATEn  of  the  BohLS.  1849. 

I  have  read  the  two  bills,  and  it  appears  to  me  that 
thej  are  not  for  the  same  matter^  and  that  the  second 
bill  could  not  have  been  produced  by  a  fair  amendment 
of  the  first  I  cannot^  therefore,  stay  the  proceedings 
in  the  second  suit. 

I  must  refuse  the  motion  with  costs ;  but  they  may  be 
set  off  against  the  costs  due  from  the  Plaintiff  to  the 
Defendants  in  the  first  suit. 


In  re  ELDRIDGE. 


Dec.  19. 


ON  the  17th  of  November  1849,  a  petition  was  pre-  An  ex  parte 
aented  to  the  Master  of  the  Rolls"by  Mr.  and  Mrs.  ^£1?  o?a 
LoWi  alleging  that  Mrs.  Low,  the  administratrix  of  bill  of  costs 
Ann  Forder,  employed  Mr.  Eldridge  as  her  solicitor  ^[^y^  ^^^ . 
and  attorney,  in  several  matters.     That  she  was  de-  the  allegation 

P      ,  .   .   .         .,  •       xi.  •  i?  oftheprofes- 

sirous  of  obtammg  the  papers  m  the  possession  of  sional  employ- 
Eldridge  belonging  to  her,  but  that  he  refused  to  de-  jg®n1^b*"^the 
liver  them  until  his  bill  of  costs  had  been  paid     That  solicitor, 
she  had  applied  to  him  for  his  bill  of  costs,  but  that  he 
had  not  delivered  it. 

An  ex  parte  order  was  thereupon  made,  as  of  course, 
for  the  delivery  of  the  bill  of  costs. 

Mr.  Eldridge  now  moved  to  discharge  the  order,  upon 
his  affidavit  distinctly  denying  that  he  had  ever  been 
employed,  or  pretended  that  he  had  been  employed  by 
the  Petitioners  as  solicitor  or  attorney,  or  that  he  ever 
had  or  claimed  any  sum  for  costs  or  otherwise,  in  respect 

of 
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1849.        of  any  business  done  as  attorney  or  solicitor.     He  sud 
-^r^^-^     liQ  [jad  never  been  applied  to  for  the  delivery  of  any 
Eldridgb.    bill,  and  had  never  refused  to  deliver  up  any  papen 
belongmg  to  the  Petitioners  until  payment  of  his  bilL 

The  affidavits  in  opposition  shewed,  that  Eldnigt 
had  been  in  the  habit  of  attending  to  the  aifairs  of  Mrs 
Forder^  his  mother-in-law,  before  her  death,  and  had 
applied  for  the  interest  on  two  mortgages  for  her.  That 
on  her  death,  in  Augttst  1849,  administration  had 
been  granted  to  Mrs.  Low^  her  daughter,  who  sent  to 
Eldridge  to  procure  for  her  a  certificate  of  Mrs.  Forder^a 
death,  for  the  purpose  of  recovering  an  arrear  of  pen- 
sion, which  Eldridge  afterwards  did.  It  was  also  ad- 
mitted, that  he  had  in  his  possession  some  documents 
relating  to  the  affiiirs  of  the  deceased,  but  which  he  £d 
not  object  to  deliver  up. 

Mr.  Pole^  in  support  of  the  motion.  The  order,  pro- 
ceeding on  a  false  allegation  of  the  employment  of  Mr. 
Eldridge  professionally,  and  of  his  refusal  to  deliver  a 
bill,  and  of  his  insisting  on  payment  before  delivery  up 
of  the  intestate's  papers,  ought  to  be  discharged.  There 
being  no  bill,  it  is  impossible  to  comply  with  the  order; 
and  it  is  necessary  to  discharge  it,  othenvise  the  solicitor 
may  be  liable  to  an  order  for  committal. 

Mr.  R.  Palmer^  contrik.  The  question  is  not  whether 
the  solicitor  now  makes  no  claim,  but  whether  there  was 
an  employment  in  respect  of  which  the  client  was  justified 
in  considering  herself  liable  for  costs,  and  bound  to  come 
here  to  obtain  delivery  of  the  papers.  The  solictor 
might  properly  have  charged  for  the  business  done  in 
respect  of  the  certificate  of  burial,  and  it  is  not  by 
his  waiver  or  disclaimer  of  the  charge,  that  the  order 

can 
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can  be  rendered  irregular,   or  that  the  solicitor  can        1849. 
escape  from  the  summary  jurisdiction  of  the  Court.  ^^^^^^ 

Eldridgk. 
The  Master  oftlie  Bolls. 

I  am  of  opinion  that  this  order  ought  to  be  dis- 
charged with  costs.  As  to  the  professional  employment 
by  Mrs.  border,  that  is  not  alleged  in  the  petition,  and 
is  not  the  foundation  of  the  order. 

As  to  the  employment  by  Mrs.  Law^  all  that  was 
done  was  to  procure  the  certificate  of  death.  This  was 
not  necessarily  an  employment  as  a  solicitor,  for  any 
agent  might  have  procured  it.  I  find  nothing,  from 
which  I  can  infer,  in  opposition  to  the  direct  oath  of 
the  solicitor,  that  he  was  ever  professionally  concerned 
for  the  Petitioners,  and  it  appears  he  never  claimed 
any  bill  or  refused  to  deliver  up  the  papers  until  any 
payment. 

The  party  comes  here  solely  on  the  ground  that  she 
employed  Mr.  Eldridge  as  her  solicitor,  and  that  he  had 
a  bill  against  her  of  which  he  required  payment  prior 
to  delivering  up  the  papers.  I  think  the  order  was 
obtained  on  an  untrue  statement  of  facts,  and  that  this 
appears,  not  only  from  the  oath  of  the  solicitor,  but  from 
the  evidence  brought  to  contradict  him. 

Dischan^e  the  order  with  costs. 
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Dec.3.l0.\9.  InreKER. 

1850. 
Jan.  11. 

A  solicitor  £^^  *^®  ^^^^  ^^  -^^^  1849,  the  usual  ex  parte  order 

was  ordered  V^   ^^g  made,  that  Mr.  Ker  should,  within  a  fort- 
to  deliver  his  i  .     i  •«     /.  i     %        %  i 

bill  for  tax-  night,  deliver  his  bill  of  costs,  and  that  thereupon  the 

ation.    Upon    g^me  should  be  taxed,  and  the  papers  delivered  up  as 

a  motion  to  -»  r  r  r 

commit  for  the  USuaL 

non-delivery, 

he  swore  he 

had  no  docu-        A  motion  was  now  made  that  he  should  stand  oom- 

mor^dl '"''"    minted  for  the  non-delivery  of  his  bUL 
from  which  he 

out  his  bill.  ^^  solicitor,  in  opposition,  made  an  affidavit,  stating 

The  Court       ^jj^t  the  only  transaction  in  which  he  had  been  engaged 

made  no  order  .  ,:  .  n     ^r     ^  „ 

on  the  motion,  was  m  raising  a  sum  of  money  for  Mr.  CoUett^  as  to 

which  a  special  agreement  had  been  entered  into,  under 
which  he  was  to  receive,  as  his  remuneration,  a  given 
sum  on  a  given  event ;  that  the  event  having  happened, 
he,  on  the  21st  of  December  last,  had  come  to  a  settle- 
ment of  accounts,  when  the  client  gave  him  bills  for 
362/L  in  settlement,  which  had  been  since  paid.  That 
^'  he  acted  upon  this  understanding,  and  made  no  entries 
in  his  books,  with  a  view  to  making  out  a  bill  of  costs, 
and  had  no  documents  or  memoranda  from  which  be 
could  make  out  a  bill  of  costs  against  his  client  CoUttL^ 

His  derk  also  stated  that  there  were  no  entries  made 
of  the  business. 


This  statement,  as  to  the  agreement  and  payment, 
was  contradicted  by  the  client. 

The  papers  had  been  handed  over. 

Mr. 
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Mr.  Thtnier,  in  support  of  the  motion,  inflisted  that 
the  solicitor  was  bound  to  deliver  his  bill  in  pursuance 
of  the  order ;  otherwise  his  client  could  not  proceed 
with  the  taxation,  for  he  would  not  know  what  were 
the  charges,  and  that  while  the  order  for  delivery  re- 
mained unimpeached,  the  Court  would  enforce  it. 

Mr.  H.  Stevensy  contra,  argued  that,  as  there  was  a 
special  agreement,  there  could  be  no  taxation  under  the 
statute :   In  re  Whitcombe  (a),  In  re  Rhodes  (ft). 

That  the  Court  would  not  commit  for  a  non-com- 
pliance with  an  order,  the  performance  of  which  was 
impossible. 

The  Masteb  of  the  Rolls  said  he  would  consider 
the  case. 


The  Master  of  the  Rolls  said  he  had  looked  over        1850. 
the  affidavits  and  found  he  could  make  no  order.  '^^'^  ^^* 

(a)  8  Beavan,  140.  (b)  8  Beawm,  2^. 
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Jan.  18,19.  HODGSON  V.  The  Earl  POWIS. 

A  company  HPHIS  cose  came  on  upon  general  demurrer  to  the 

risedTby  5i"rec  ^^^  which,  in  effect,  stated  as  follows :  — 
several  acts  to 

several  rail-  By  three  several  acts  of  parliament,  which  received  tlie 

ways,  and  g^Qy^i  Assent  on  the  3d  of  August  1846  (a),  the  Shro^ 

raise  inrec  

several  sums  ihire  Union  Railways  and  Canal  Company  were  em- 

^mc'^^^'a"!!!)-  powered  to  make  three  distinct  railways ;  the  first  from 

sequent  act  Shrewsbury  to  Stafford^  the  second  from  Newtotcn  to 

the  company  Crewe,  and  the  third  from  Calveley  to  Wolverhampton. 
mentioned  in 

several  acto  By  a  fourth  act,  passed  in  the  subsequent  session  (h\ 

ToAh^^  ^\^  ^®  5ftrop«Ai>e  Union  &c.  Company  were  empowered 

same,  and  not  and  required   to  grant,   and   tlie  London  and  North 

dStiSct^om.  ^^^^^  Railway  Company  to  accept,  a  lease  of  these 

pani^.  Shares  railways,  when  completed,  on  certain  terms, 
were  issued 

for  raising  the  .     _   .            ,             ,   _            .      ,                _        , 
whole  capital  And  by  such  act  (after  referring  to  the  three  pre- 
fer the  three  ^j^^^  ^^^\  u  f^^  ^j^g  removal  of  all  doubts,  it  was  en- 
undertakmgs,  ^ 
without  dis-  acted  and  declared,  that  the  Shropshire  Union  Railways 

Swcre"'*  «^"^  Canal  Company  referred  to  in  the  said"  three 
made:  Held,  acts  (stating  them)  "  were  and  ever  had  been  one  and 
pany  had  no"  ^^®  same  Company,  and  not  separate  and  dbtinct  Corn- 
right  to  apply  panics." 
the  funds  m 
making  one 
only  of  the  By  the  first  act  the  Directors  were  empowered  to 

abandoning  ""^e,  by  shares,  800,000/. ;  by  the  second,  1,500,000/., 

the  others ;  and 

dear  aUega*  ^")  '^^^  9  &  10  Vict.  c.  cccxxii.,          (b)  The  10  &  U  P'id.  c.  cxxL 

tion  not  only  the  9  &  10  Vict.  c.  cccxxiii.,  and 

of  the  aban-  the  9  &  10  Vict.  c.  cccxxiv. 

donment,  but 

that  the  directors  intended  so  to  misapply  the  funds  in  m&king  a  part  only,  was 

necessary  to  support  a  bill  to  prevent  it. 
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and  by  the  third,  1,000,000/.  The  Directors  proceeded 
to  raise  these  sums  by  the  issue  of  165,000  shares  of 
20L  each,  on  which  they  had  made  certain  calls.  The 
third  call  was  made  in  July  last;  and  the  Plaintiff,  a 
shareholder,  not  having  paid  the  call,  an  action  was 
brought  against  him  for  the  amount  The  amount  of 
deposits  and  calls,  if  paid,  were  stated  to  amount  to 
1,072,5002. 


1850. 


HODOSON 

The  karl 
Powis. 


The  bill  allied,  that  the  only  part  of  the  three 
Unes  which  had  been  constructed  was  a  portion  of  the 
Shrewsbury  and  Stafford  line,  which  had  been  opened ; 
and  it  stated,  in  substance,  that  it  had  been  determined 
that  no  further  works  should  be  undertaken  beyond 
the  completion  of  the  Shrewsbury  and  Stafford  line, 
and  that  the  Directors  had  abandoned  the  other  two 
lines,  and  intended  to  apply  to  Parliament  for  autho- 
rity for  that  purpose. 

It  insisted,  that  the  Directors  had  no  power  to 
construct  the  Shrewsbury  and  Stafford  railway  only ; 
it,  however,  omitted  to  allege,  that  the  Directors  in- 
tended to  apply  the  funds  exclusively  in  the  formation 
of  one  only  of  the  three  railways. 

This  bill  was  filed  by  the  Plaintiff  Hodgson  on  behalf 
of  himself  and  the  other  20/.  shareholders,  against  the 
Company  and  the  Directors,  praying  a  declaration,  that 
it  was  not  within  the  powers  of  the  Company  to  apply 
monies  raised  under  the  three  acts,  or  any  of  them^  for 
the  purpose  only  of  constructing  the  railway  from 
Shrewsbury  to  Stafford,  and  for  an  injunction  to  re- 
strain such  application,  and  to  restrain  the  Directors 
from  making  and  enforcing  calls,  except  for  the  purpose 
and  with  a  view  to  the  construction  or^tbc^liole  three 
railways. 

V0L.XIL  Dd  To 


394 


CASES  IN  CHANCERY. 


1850. 


To  this  bill  the  Directors  demuired  for 
equity,  ud  also  for  want  of  parties^ 


Mr.  Turner  and  Mr.  fFiUeoek^  in  siq>port  of  tlie  de- 
murrer. This  case  does  not  come  within  the  princ^ 
hud  down  in  the  case  of  Cohen  v.  WUkimMon  (a),  wUch 
determined,  that  Directors  were  not  justified  in  apply- 
ing fonds,  raised  for  the  purpose  of  making  •  complete 
line,  in  the  construction  of  a  mere  finction  of  the  line. 

[7%«  Masteb  of  the  Bolls. 

The  argument  in  that  case,  for  the  Defendants,  was 
this  :  —  how  can  we  go  farther  than  Leatherhead,  if  you 
prevent  us  going  so  far?  On  the  application  for  the 
injunction,  I  asked  the  Directors,  '<  will  you  make  an 
affidavit  that  you  are  making  the  road  to  Leatherhead 
with  a  view  of  going  to  ^nrUmouth  ?  ^  That  put  an 
end  to  the  case.  I  should  not  have  granted  the  injunc- 
tion if  they  had  made  that  affidavit  The  same  thing 
may  happen  here,  upon  the  motion  for  an  injunction.] 

Here  there  were  three  separate  undertakings,  autho- 
rised by  three  several  acts  of  parliament  passed  irre- 
spective of  each  other ;'  and  if  the  Company  had  fiuled 
in  obtaining  the  sanction  of  the  legislature  as  to  two, 
they  would  still  have  been  under  an  obligation  to  com- 
plete the  third.  These  acts  authorised  the  raising  of 
distinct  funds  for  the  completion  of  any  of  the  lines,  in- 
dependent of  the  others. 

[7%e  Master  of  the  Bolls. 

I  cannot  feel  the  force  of  this  argument :  here  are 
three  things  which  Parliament  has  thought  fit  to  join 
together ;  that  cannot  mean  that  they  are  to  be  con- 
sidered as  three  distinct  undertakings.     Suppose  there 

were 
(a)  AnU,^.  125. 138.;  1  ^o// ^  7\ir.  554. ;  and  1  Mae.^Gar.  481. 


CASES  IN  CHANCERY. 

were  to  be  one  railway  from  London  to  Croyixm^  another 
from  London  to  Guildford,  and  a  third  from  London  te 
Windsor.  If  Parliament  thought  fit  to  unite  all  three 
into  one  undertaking,  and  say,  that  the  whole  capital 
should  be  ccmaidered  as  a  consoEdated  capital — a  common 
fund — can  there  be  any  doubt  that  the  parties  who 
undertook  to  make  them  must  make  them  all?  I  can- 
not at  all  understand  how  they  cw  be  considered  distinct 
undertaldngs,  if  Parliament  has  united  them  all  into  one.] 


895 


1850. 


Hodgson 

The  Earl 
Powis. 


The  Company  is^  by  the  Act,  declared  to  be  '^  one 
and  the  same  Company ;  "  but  because  three  things  are 
to  be  performed  by  that  Company,  that  does  not  con- 
solidate them  into  one.  The  present  incapacity  to 
complete  all,  does  not  make  it  illegal  to  finish  one. 

The  Plaintiff  cannot  sue  on  behalf  &c  in  such  a 
case ;  besides  which  he  is  a  de&ulter,  and  it  is  the  non- 
payment of  the  calls  by  the  Plaintiff  and  other  share- 
holders that  prevents  the  completion  of  the  whole  un- 
dertaking. He  should  tender  the  amount  due  from 
Mm,  and  pray  that  the  work  should  be  performed,  and 
not  that  its  completion  should  be  prevented. 

They  argued,  also,  that  the  London  and  North 
Western  Bailway  Company  had  a  distinct  interest  under 
the  last  act,  and  were  necessary  parties  to  the  suit. 

They  also  cited  Cooper  v.  The  Shropshire  Union 
Company  (a),  Bagshawe  v.  Tlie  Eastern  Counties  Rail- 
way Company  {b),  Foss  v.  Harbottle  (c). 


Mr.  Malins,  Mr.  R.  Palmer,  and  Mr.  Westdby,  in 
support  of  the  bill,  argued,  that  the  principle  of  Cohen 

V.  Wilkinson 
(a)  V.  C.  K.  B,  January  22,  {b)  7  Hare,  1 14.  4-  2  Hail 

1849.  and  Ttv.  201. 

(c)  2ftire,461. 
JO  rf  2 
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y.  ffilkmMon  was  applicable,  for  the  Companiea  created 
bj  the  three  acta  bad  been  dedared  to  be  and  evet  to 
have  been  ''  the  aame  Company,  and  not  three  aepaate 
and  diatinct  Companies.'*  That  the  fund  raised  was  a 
general  fund,  applicable  to  the  three  nndertakingib  and 
exceeded  the  amount  which  could  proparlj  be  nuaed 
for  the  first  nulway  alone,  viz.,  800,0002.,  and  that  it 
conid  not  be  ezdunvelj  applied  in  the  completion  of 
one  line  of  rulwaj. 

That  the  North  WtMtem  Company  were  not  necessaiy 
parties  to  this  bill ;  for  their  obligation  to  take  a  lease 
only  arose  upon  the  completion  of  the  whole  line;  and 
that  the  case  was  similar  to  a  bill  by  a  partner  to  en- 
force the  partnership  contract,  and  prevent  a  misap- 
plication of  the  partnership  funds,  to  which  spedes 
of  bill,  persons  who  had  entered  into  a  contract  with 
the  partnership  could  not  be  proper  parties. 


Mr.  Turner,  in  reply,  for  the  first  time,  called  the 
attention  of  the  Court  to  the  fact,  that  the  biU  did  not 
distinctly  allege,  that  the  Directors  intended  to  apply 
the  funds  in  completing  a  part  only  of  the  railroads. 

The  ISIaster  of  the  Rolls. 

I  have  no  doubt,  that  a  case  of  this  kind  is  subject 
to  the  application  of  the  same  principles  as  were  acted 
npon  in  the  case  of  Cohen  v.  ffilkinson  and  in  the  other 
cases.  Consequently,  if  it  were  here  distinctly  allied, 
that  these  powers  (notwithstanding  they  at  first  ori- 
ginated in  separate  acts  of  parliament)  have  become 
vested  in  the  Company  for  the  purpose  of  completing 
all  the  several  works  authorised  by  all  the  acts  of  par- 
liament, the  Directors  have  no  right  to  apply  the  funds 
of  the  Company  to  the  completion  of  a  part,  abandon- 
ing the  rest.  This,  I  think,  is  alleged  over  and  over 
again  in  this  bill. 

That 
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That  being  alleged,  I  do  not  think  that  it  is  an  answer 
to  the  Plaintiff,  or  a  sufficient  distmction  between  the 
cases  to  saj,  that  the  first  of  these  acts  of  parliament 
proTided  "  that  the  money  ndsed  by  the  20L  shares 
should  be  applied  as  a  fund  for  the  construction  of  the 
railway  and  works  thereby  audiorised,  and  for  the  pur^ 
poies  eonnecUd  therewith.^  That  last  expression  is  too 
indistinct  in  itself,  to  enable  the  Directors  to  apply  the 
funds  at  laige,  as  they  may  think  fit  I  think,  there- 
fore, that  this  makes  no  sufficient  distmction. 


307 


1850. 


But  if  it  be  true  that  this  bill,  though  it  contains  an 
allegation  that  they  have  abandoned  a  part  of  their 
line,  and  that  it  would  be  illegal  to  apply  the  funds  in 
completing  the  remainder,  does  not  state  any  intention, 
still  less  any  fact  evidencing  any  intention,  of  apply- 
ing  the  funds  of  the  Company  in  completing  the  parts 
not  abandoned,  I  think  it  wants  a  most  material  allega- 
tion to  support  it 

Thinking  that  such  an  allegation  might,  in  all  pro- 
bability, have  truly  been  introduced,  I  must,  upon  al- 
lowing the  demurrer  on  that  ground,  give  the  Plaintiff 
leave  to  amend,  and  if  he  has  occasion  to  amend  in 
other  particulars,  he  will  be  at  liberty  to  do  so. 

With  regard  to  the  objection  for  want  of  parties,  I 
am  very  much  inclined  to  think  that  it  would  be  proper 
to  make  the  North  Western  Railway  Company  parties, 
in  consequence  of  the  agreement  entered  into  between 
them.  However,  I  do  not  mean  to  give  any  decided 
opinion  on  that  point 

I  must  allow  the  demurrer,  with  leave  to  the  Flfuntiff 
to  amend. 


Dd  3 
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j^  18.        GREGOBY  V.  MARYCHUBCH. 

iDterrogt-        nPHE  Plaintifi;  Gregory,  alle^  that  in   1847,  he 

^m&^  *^  employed  Mefuos.  Dames  and  Evam  to  hring 

of  witnesses      an  action  against  Mrs.  Matters,  to  reoover  30(UL     That 

btfbu^thT^'  the  action  was  setUcd  in  June  1847,  by  Mra.  Mat^ 

Court  re-         terg  giving  promissoiy  notes  to  Evans.     These  were 

Defendant  the  indorsed  by  the  Pkintiff,  who  gave  spedal  directions 

right  to  object  ^  p|^y  the  amount  to  Messrs.  Wrigley  on  his  behalf, 

to  the  depo-  ,  . 

sitions  at  the    instead  of  which,  Evans  applied  the  amount  to  his  own 

hearing.  ^^^^     ^  action  was  afterwards  brought  on  the  notes 

by  the  holders,  agunst  the  Plaintiff  as  indcMrser,  and 
he  was  compelled  to  pay  the  amount  Dames  being 
dead  and  Evans  insolvent,  this  suit  sought  to  charge 
the  estate  of  Davies  with  the  amount  lost  by  the 
default  of  his  partner,  Evans. 

The  defence  was,  that  the  partnership  had  been  dis- 
solved on  the  5th  of  May  1847,  and  that  the  transac- 
tion, in  June  1847,  had  been  conducted  by  Evans, 
separately,  after  the  dissolution  of  the  partnership. 

By  amendment  the  Plaintiff,  in  aid  of  his  case, 
alleged,  that  Evans  individually  gave  a  eheque  on  his 
bankers  for  the  amount  of  the  costs  received  from  Mrs. 
Matters  in  the  action,  in  favour  of  the  firm ;  "  but  that 
the  cheque  was  returned  on  the  following  day,  the 
bankers  not  having  sufficient  effects  of  the  said  John 
Evans  to  meet  the  same ;  ^  that  another  cheque  was 
given  by  Evans  for  the  amount  of  the  said  costs,  and 
that  the  said  last-mentioned  cheque  was  paid  and  carried 

by 
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by  the  Mud  bankers  to  tbe  credit  of  the  said  firm  of 
Dmoie$  asd  Evans,  in  the  said  month  otJune  1847. 

.  The  Inll  also  allied,  that  Davies  had,  in  June  1847> 
been  informed  by  Ariell,  his  clerk,  of  the  misapplication 
of  the  Plainti£rs  monies ;  and  that  ArieU,  in  the  same 
month  of  JUne  1Q47,  suggested  to  and  pressed  aAd  utged 
upon  the  said  David  JDaviei  that  he  had  better  write 
to  Messrs.  fFrigley,  and  inquire  whether  they  had 
authorised  the  said  John  Evans  to  retain  as  a  loan  the 
said  som  of  \6\L  6s. 


8»9 


1890. 


.  The  Plaintiff  exhibited  interrogatories  for  the  ex* 
amination  of  witnesses,  which  were  objected  to  as 
»bdng  leading.    They  were  to  the  following  effect :  ^— 

,  The  6th  interlN)gatory,  after  inquiring  whether 
Evans  had  or  not  drawn  a  cheque  in  iavour  of  the 
joint  account  for  the  costs,  proceeded  thus :  **  If 
.^ea,  was  or  not  such  cheque  returned  to  the  ^d 
John  Evans^  with  notice,  on  the  part  of  the  sud  bank, 
that  he  had  not  on  his  said  separate  account  sufficient 
effects  to  meet  it  f* 

The  7th  interrogatory  asked  the  witness,  whether 
or  no  he  had  been  employed  to  take  any  legal  pro- 
ceedings agaiiist  the  Plaintiff,  for  the  purpose  of  re- 
covering *' the  amount  of  any  and  what  promissory  note 
•or  promissory  notes,  drawn  by  Sarah  Matters  in  favour 
of  the  Plaintiff,  and  endorsed  by  Evans  to  the  bank, 
cf  any  other,  and  what  promissory  notes  or  promissory 
note.  If  yea,  did  you  or  not  take  or  commence  any 
and  what  proceedings  &c.  ?  " 

The  8th  inteirogatory  exhibited  to  the  derk  of  the 

^fihn  was  partly  as  follows :  **  Whether  or  no  did  you, 

D  d  4  ever 
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ever  and  when^  soggeet  to  IIm  Mid  Damd  Damn^  or 
press  and  urge  npon  him,  that  he  should  write  and 
make  inqniiy  of  Thomas  Wrigley  and  James  fFngkgf 
whether  they  had  oMthorieed  JSvams  to  retam,  as  a  Isaa, 
the  said  stmoflSlLSs.?'' 


The  last  interrogatery  objected  to»  and  which  wat 
directed  to  Mrs.  Matters,  after  referring  to  the  action 
of  Gregory  y.  Matters,  proceeded  in  these  terms: 
''Was  or  not  the  said  action  or  prooeedinga  stajed 
or  settled,  under  or  pursuant  to  an  order  made  by  the 
Chief  Justice  of  the  Court  of  Common  Pleas,  on  the 
9th  day  of  Jume  1847>  or  on  some  other  and  what  daji 
and  ifpoH  the  terms  of  your  gimng  to  the  said  CSm* 
plainant  three  promissory  motes  for  the  sum  of  SOL  eaohi 
Gt  some  other  and  what  promissory  notes,  and  paying 
to  the  said  Complainant  the  sum  of  150/.  and  interest, 
or  some  other  and  what  sum  and  interest? ** 

The  Master,  to  whom  the  nuitter  had  been  reftBrred, 
reported  these  interrogatories  to  be  leading,  whereupon 
the  ^Plaintiff  took  exceptions  to  his  report,  whidi  now 
came  on  for  argument. 

Mr.  Beales  for  the  Plaintiff.  The  Master  conmdered 
himself  bound  by  the  rules  of  practice  at  Nisi  Prixs; 
but  there,  upon  an  objection  being  raised,  the  difficulty 
can  be  removed  by  changing  the  form  of  the  ques- 
tion ;  the  same  rule  cannot  be  applied  in  equity,  where 
uo  such  opportunity  is  given.  If  the  practice  were 
otherwise,  then  upon  a  trifling  slip,  a  party  might  lose 
the  whole  of  his  evidence. 


It  is  said,  that  these  interrogatories  surest  some 
particular  matter  to  the  witness.  This  is  unavoidable; 
for  ''all  interrogatories  must,  to  some  extent,  make 
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a  sng^^eBtioii  to  the  witness.  It  would  be  perfectly 
nugatory  to  ask  a  witness  if  he  knew  anything  about 
something:  "  Lincoln  y.  Wright  {a).  TThe  question  al- 
ways is»  whether  the  interrogatories  have  been  inten- 
tionally framed  with  an  improper  motive;  and  some 
allowance  must  be  made  for  the  difficulties  in  equity, 
where  the  examination  is  in  prirate,  and  where  the  wit- 
nesses ate  adverse. 


401 
1850. 
OaiieoRT 

V. 

Marv* 
GBtJBon; 


Here  the  interrogatories  are  not  leading ;  if  that  be 
doubtful,  the  reasoning  of  Lord  Cawper,  in  Pearson  y. 
Itowland(b\  applies:  He  says,  ''Where  the  reasons 
for  suppressing  depositions  are  doubtful,  they  ought  to 
be  preserved:  when  they  are  suppressed,  the  Court 
has  no  means  to  judge  upon  them;  but  when  they 
are  preserved,  truth  has  that  probability  in  it,  and 
falsehood  is  generally  attended  with  some  mark  or  in- 
consistency, that  there  is  no  danger  of  the  Court  being 
misled  by  them." 

Mr.  Shebbeare,  contrit.  The  finding  of  the  Master 
is  correct ;  for  all  the  interrogatories  suggest  not  the 
subject,  but  the  terms  of  the  answer  to  be  given.  The 
sixth  interrogatory  suggests  the  very  terms  of  the 
notice,  and  puts  the  precise  words  in  his  mouth.  It 
ought  to  have  been,  "  was  the  cheque  returned  with 
any  and  what  notice  ?  " 

The  7th  interrogatory  suggests  and  assumes  the  fact 
of  the  promissory  note  having  been  drawn  by  and 
endorsed  by  particular  persons. 


The  8th  interrogatory  suggests  the  very  terms  of 
the  inquiry  alleged  to  have  been  made,  instead  of 
asking  what  suggestion  the  witness  had  made. 

The 
(«)  4  Beavm^  p.  171.  (b)  9  Swan.  p.  268. 
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1850. 


The  last  intenogstory  stfltoB  the  ezad  tenns  am 
which  the  aotioii  was  eettfedj  instead  of  piodiMaiig  Ae 
order  itselfy  or  aaking  the  witnesBtostatethe  temiBflfit 

The  queationa  ore  not  calculated  to  eiidt  the  whok 
tmth,  bnt  to  obtain  an  anawer  in  a  particnhur  Cam 
favourable  to  the  Pkintiff. 

Mr.  Beakt  in  reply. 

The  Mastee  of  the  BoLLS. 

Interrogatories  mvat,  to  some  extent,'  point  to  the 
subject.  I  do  not  think  that  these  interrogatories  are 
leading,  and  if  they  are  objectionablej  it  will  be  opea 
to  the  Defendant  at  the  hearing  to  object  that  the  de- 
positions cannot  be  used.  I  think  they  ought  not  now 
to  be  finally  excluded* 


Jan.  21. 

Parties  com- 
promised the 
subject-matter 
of  the  suit, 
without  pro- 
viding  for 
the  costs. 
Held,  that 
the  cause 
could  not  be 
afterwards 
heard,  for  the 
purpose  of 
determining 
the  costs 
alone,  and  it 
was  struck 
out  of  the 
paper. 


WHALLEY  V.  Lord  SUFFEELD. 

npHIS  bill  was  filed  in  1848  agunst  Lord  Sujgiield 
-*•   and  Mr.  Lewie. 

It  was  now  admitted,  that  in  1849,  the  Plaintiff  and 
the  two  Defendants  had  compromised  the  subject  matter 
in  dispute  by  payment  of  a  sum  of  money.  They  agreed 
by  deed  to  dismiss  and  determine  every  action  or  suit 
relating  to  tl^e  subject  matter  in  dispute ;  but  nothmg 
had,  on  that  occasion,  been  determined  as  to  the  costs 
of  this  suit. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr*  Graoe,  for  the  Plaintiff.  The 
parties  having  withdrawn  from  the  consideration  of  the 

Court 
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Court  thcr  only  matter  in  diBpute,  the  cause  tsannot  be 
heard  for  the  mere  purpose  of  deciding  the  question  of 
ooBtSy  '*  for  the  Court  entertains  the  subject  of  costs 
only  as  inddental  to  the  subject  of  the  suit"  Roberts 
V.  Raberti  (a),  Forsyth  y.  Manton  {b),  Gibson  v.  Lord 
Cranky  (c). 
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'Mr.  Walpole  and  Mr.  Wright^  for  Lewis,  contra,  ar- 
gaedi  that  he,  being  a  mere  trustecj  was  entitled  to  have 
the  merits  gone  into»  to  enable  him  to  obtain  his  costs  of 
suit  They  admitted  that  he  had  been  party  to  the 
anangement. 

The  Master  of  the  Rolls. 

Then  the  cause  must  be  struck  out  of  the  paper.  I 
am  governed  by  the  authority  cited,  which  is  expressly 
in  point 


(a)  \Sm,^  St.  89. 
ih)  5  Mad.  78. 


(c),  6  Mad.  865.;    but    see 
SkieU  V.  Abraham,  8  Bcav.  £98. 


GBEENWOOD  t;.  PENNY. 


Jan,  21. 


^I^HE  testator,  by  his  wil]«  duly  executed  and  at-  i^.  i9.,  an  heir, 

tested  according  to  the  then  existing  law^  and  takeagidnst 

dated   in   1832^    devised    all    the    hereditaments  &c.  ^^^  ^<^  and 

**  whereof  or  whereto  he  was,  or  any  person  or  persons  ei^cuton  to 

in  trust  for  him,  was  or  weite  seised  or  entitled,  or  of  or  «>™P*ete  a 

contract  en- 
to  tered  into  by 
the  testator 
for  the  purchase  of  a  freehold  estate,  and  it  was  conveyed  to  him.   He  nevertheless 
received  ereat  benefits  under  the  will.     Held,  that  the  parties  disappointed  by  the 
election,  bad  no  lien  on  the  estate  for  the  amount  received  ;  but  that  they  were 
entitled  to  prove  against  the  estate  of  il.  B.  for  the  whole  amount  received  by  him 
under  the  wilL 


Pb5KY, 
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1850.        to  which  he  should  be  seised  or  entitled  at  the  time  of 
G^NwwD    ^*®  decease,"  to  J?.  P.  Greenwood  (his  heir)  for  life,  with 
V.  remainder  to  his  first  and  other  sons  in  tail;  and  he 

bequeathed  his  personal  estate  to  his  ezecators,  to  be 
laid  out  in  the  purchase  of  freehold  to  be  settled  to  the 
same  uses. 

In  1840,  the  testator  entered  into  a  contract  for  the 
purchase  of  a  freehold  estate  at  Castle  Cary,  for  lOOOL 
He  piud  A\QL  on  account,  but  at  his  death  in  Augutt 
1840,  the  purchase  remained  uncompleted,  and  no  con- 
veyance  had  been  made.  The  estate,  therefore,  did  not 
pass  under  his  wilL 

After  his  death,  his  j  heir  dected  to  take  the  pur- 
chased estate  independent  of  the  will,  and  he  called  on 
the  executors  to  complete  the  purchase  by  payment  of 
59021  out  of  the  residuary  personal  estate,  and  the  same 
was  conveyed  to  him  as  heir-at-law  of  the  testator.  It 
appeared  that  such  heir  had,  under  the  will,  received 
670021  out  of  the  personal  estate. 

J?.  P.  Greenwood,  the  heir,  died  intestate,  leaving 
Robert  Greenwood  Penny,  an  infant,  who,  under  the 
will,  was  tenant  in  tail  of  the  real  estates,  and  abso- 
lutely entitled  to  the  residuary  personal  estate. 

This  was  a  creditors'  suit  to  administer  R.  P.  Greets 
wood's  estate  which  was  said  to  be  insolvent. 

The  only  question  was,  what  compensation  ought  to 
be  made  to  the  tenant  in  tail  in  consequence  of  the 
intestate  tenant  for  life  having  taken  against  the  will 

Mr.  Rogersj  for  the  Plaintiffs,  the  creditors  of  the 
intestate,  argued,  that  the  tenant  in  tail  must  come  in 

and 
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and  prove  against  his  father's  estate  for  4102.  as  a  simple       1850. 
contract  creditor. 


Mr.  Turner  and  Mr.  Babinfftan,  eaniri,  for  the  tenant 
in  tail,  iZ.  Greenwood  Penny.  The  tenant  for  life  was 
bound  to  elect;  TAellusson  v.  Woodford  {a).  Churchman 
T.  Ireland {b)\  and  he  appears  to  have  elected  to  take 
the  estate  against  the  wilL  We  do  not  argue  that  this 
CMScasioned  a  forfeiture  of  all  his  interests  thereunder, 
so  as  to  make  his  estate  liable  for  670021  {c\  but  that 
it  rendered  him  liable  to  make  compensation  to  the 
disappointed  devisee,  (c)  The  59021,  which  was  trust 
monej  bequeathed  upon  certain  trusts  for  investment, 
is  traced  into  this  estate,  and  therefore  the  parties  en- 
titled thereto  have  a  lien  on  such  estate  for  the  amount 
''  It  is  now  settled  that  money  may  in  this  manner  be 
followed  into  the  land  in  which  it  is  invested;"  Lench 
\.  Lench  {(I). 

At  any  rate,  we  are  entitled  to  prove  for  the  whole 
10007.  the  value  of  the  estate. 

Streatfield  v.  Streaffield  (e)  was  also  cited. 

Mr.  Nichols,  for  the  administratrix. 

Mr.  Rogers,  in  reply.  If  the  tenant  for  life  were 
living,  the  Court  no  doubt  would  sequester  his  interest, 
in  order  to  make  a  compensation ;  but  here  that  cannot 
now  be  done,  for  he  is  dead,  and  his  interest  has  ceased, 
the  consequence  is,  that  satisfaction  can  only  be  had  as 

a 

(a)  13  Veiey,  209.  Eoper (Husband and  Wife),566.; 

(b)  1  Ruti.  ^  Myl.  250.  and  1  LeadmgCaset  m  Eqidij/,  p. 

(c)  See  Mr.  Sufamion^B  note      284. 

to  DUkm  r.  tarket^  1  ^tvoa.  p.  (d)  10  Vc9.  p.  616. 

381.,  and  Mr.  Jacob's  note,    1  (<)  Ca.Ump.  Talbot,  176. 


Grbbnwood 
Pbnny. 
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1850.        a  debt  due  from  bis  estate.     The  moiotey  was  not  bod 
out  in  breach  of  trust  and  unauthorised,  but  in 


Greenwood 

V.  faction  of  a  l^al  debt  due  from  the  testator.    The 


Penny. 


proof  I  admit  must  be  for  the  whole  100021 

The  Mastbb  of  the  Rolls. 

According  to  the  law  as  it  then  stood,  this  estate  did 
not  pass  by  the  will,  and  it  is  admitted,  that  the  cir- 
cumstances were  such,  that  the  devisee,  who  was  the 
heir,  was  bound  to  elect  either  to  take  under  or  against 
the  wilL  It  is  settled,  that  if  the  heir-at-law  takes 
agunst  the  will,  he  must  account  for  all  he  has  recdved 
under  it  It  is  further  settled,  that  if  real  estates  con« 
tracted  to  be  purchased  do  not  pass  by  the  will  and  the 
heir  takes  them,  he  is  entitled  to  have  them  paid  for 
out  of  the  personal  estate.  Any  part  of  the  purchase- 
money  which  may  remain  unpaid,  forms  a  debt  dne 
firom  the  testator  and  for  which  the  vendor  has  a  lien 
on  the  estate,  but  the  heir-at-law,  succeeding  by  de- 
scent, has  a  right  to  call  on  the  executors  to  pay  the 
amount  out  of  the  personal  assets. 

That  being  the  law,  what  happened  in  this  case? 
The  heir  received  a  considerable  portion  of  the  personal 
estate  under  the  will,  but  he  elected  to  take  against 
the  will  I  should  have  thought  that  he  was  bound  to 
account  for  all  he  had  taken  under  the  wilL 

The  argument  as  to  tracing  the  purchase-money  into 
the  land  cannot  be  sustained.  The  debt  having  been 
paid,  and  properly  paid  out  of  the  personal  eistate,  I  do 
not  see  how  it  can  be  said  to  have  been  misapplied,  or 
how  the  heir  got  the  benefit  of  it  by  any  misapplica- 
tion of  the  assets.  That  is  the  view  I  take  of  it  I 
cannot  arrive  at  this :  —  that  what  was  applied  in  pay- 
ment 
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ment  of  the  teetator^s  debt  was  so  applied  in  breach  of 
trust  If  any  authority  for  it  had  been  cited,  I  should 
haye  been  glad  to  give  the  benefit  of  it  to  the  devisee, 
and  I  would  consider  of  it  for  my  own  satisfaction. 
My  impression  is,  that  there  is  no  lien  on  the  estate, 
but  that  the  heir  is  bound  to  account  for  all  he  received 
under  the  will. 


After  some  further  cUscuasion,  the  order  made  was  to 
the  followinoc  effect :  — 


"o 


Declare  that  the  freehold  estate  in  question  forms 
part  of  the  intestate's  real  estate,  without  being  subject 
to  any  lien  &c  in  respect  of  the  purchase-money,  paid 
for  it.  And  the  intestate  having  elected  to  take  against 
the  wiU,  declare  his  estate  is  accountable  to  the  testa- 
tor's estate  for  all  sums  received  by  him  (the  intestate), 
in  respect  of  the  rents  and  profits  and  interest  and  an- 
nual produce  of  the  testator's  real  and  personal  estate 
under  his  will. 

Befer  it  to  the  Master  to  take  an  account  of  all  sums 
of  money  received  by  the  intestate,  in  respect  of  rents, 
profits,  and  interest,  with  liberty  to  the  infimt  Defend-* 
ant  to  go  in  before  the  Master,  to  prove  for  the  amount 
v^ich  may  be  found  due  firom  the  estate  of  the  intes- 
tate  to  the  estate  of  the  testator,  as  a  debt  due  from  the 
estate  of  the  said  intestate  (a). 

(a)  Reg.  Lib.  1849  A.  rol.451. 
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Jim.  21. 31.       HARGBAVE  r.  HABOBAYE. 

Feb/l. 
Upon  the        rf^HE  question  in  this  caiue  depended  upon  the  1^- 
Sue^rtween  timacy  of  the  Plaintiff  (an  infant),  and  an  iasite 

an  infimt  and    having  been  directed,  the  jury,  on  the  lOth  of  February 

S^S  com.  1®*^'  ^<>^^^  "^  fi^v<>«^  ^^  ^  Pkintiff  (a), 
promise  were 

cSunie^and'      A  second  trial  was  afterwards  directed,  upon  which  the 

the  cause  was  jury,  on  the  22d  of  June  1848,  found  for  the  Defendant 

withdrawn.  •*     "^ 
The  agree- 
ment, though        X  third  issue  was  then  directed,  which  came  on  for 
such  as  the 

Court  would  trial  on  the  19th  otJune  1849,  on  which  occaaon,  the 

tbnldf^u  Counsel  for  the  Plaintiff  and  Defendant  signed  the  fbl- 

not  binding  lowing  agreement :  — ''  The  entire  estate  to  be  equaUj 

ne  aduh*°  divided  between  the  Plaintiff  and  the  Defendant  Each 

afterwards  re-  party  to  bear  aU  his  own  costs.     The  Defendant  to 

bound  by  the  i^tain  all  rents  received  by  or  for  him  pAot  to  the 

Jj^"^!^*^'-  appointment  of  the  Beceiver.    The  fund  in  the  Court 

was  directed,  of  Chancery  and  in  the  hands  of  the  Beceiver  to  be 

Siy***^"!!  equally  divided  between  the  PUbtiff  and  the  Defend- 

dered  to  pa^  ant    Bule  of  this  Court,  if  necesaaiy,  to  be  drawn 

the  oosts^f  up  ^^^  enforcing  these  terms.    Order  of  the  Court  of 

the  issue,  as     Chancery,  if  necessary.** 
had  been  ren- 


dered fruitless, 

S^rendiid  ^'      Upon  this,  each  party  withdrew  a  juror,  and  the  trial 
I  available  on      was  not  proceeded  with.    The  Defendant  was  at  first 

ouent  trhil.      willing  to  carry  the  compromise  into  effect,  but  he 

On  the  trial  afterwards  refused  so  to  do. 
of  an  issue,  the 
common  law 
Counsel  en-         A  petition  was  now  presented  by  the  Plaintifl^  pray- 

arrangement     ^^  that  if  the  Defendant  elected  to  confirm  and  cany 
as  to  all  the  ^U^ 

pu'telirthe'*^'"  (''^  ®  ^'''"''  ^^'  ""^  ^  Beavan,  15S.  549.  552. 

cause.    Held,  that  the  matters  were  not  so  distinct  as  to  be  beyond  his  authoritr. 
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out  the  compromifle,  a  proper  iiutrainent  might  be  exe- 
cuted ;  but  if  he  did  not,  then  that  the  issue  might  be  3/"-'  ^'' 
tried,  and  that  the  Defendant  might  be  ordered  to  pay  f . 
to  the  Plaintiff  his  costs  of  preparation  for  the  trial,  on  *^«<^*^''W» 
the  19th  of  June  1849,  and  consequent  thereon,  and  of 
this  application. 

The  Plaintiff  being  still  an  infant,  it  was  admitted 
that  the  agreement  was  not  binding  on  him. 

Mr.  TuTWT  and  Mr.  KyUy  in  support  of  the  petitioA^ 
admitted  that  the  Court  would  not  direct  a  spectfia 
performance  which  was  not  asked  by  the  petition,  add 
argued  as  follows :  —  A  party  is  bound  by  the  consent 
of  his  Counsel  given  in  Court,  In  re  Hobkr  (a),  atfi 
a  memorandum  signed  by  such  Counsel  is  binding  on/tho 
dient;  Porter  v.  Cooper  (b);  though  he  had  no  instrn^ 
tions  to  consent ;  Fumwal  y.  Bogle  (c).  The  deniqjlr^f 
the  client  of  any  authority  is  insufficient  to  prevenlilt]^ 
consent  taking  effect ;  Filmer  y.  Delber  (d),  for  it  is  Sun 
Counsel  to  consider  whether  he  is  authorised  to  consent. 
If  he  does  the  Court  will  act  on  such  consent,  and  the 
client  will  be  bound  by  it ;  Mole  y.  Smith  (e).  Here  the 
party  was  present  and  made  no  objection :  he  is,  there* 
fore,  on  that  ground,  bound  by  the  agreement ;  ColUdge 
V.  Horn  {g).  The  onu$  of  disproving  the  authority  lies 
on  the  client;  Ehoorthy  v.  Bird{h):  the  Defendant  is, 
therefore,  responsible  for  the  act  of  his  Counsel  and  the 
costs  which  have  been  occasioned  by  his  consent 

2.  The  agreement  is  so  manifestly  for  the  benefit  of 
the  infant,  that  the  -Court  would  at  once  sanction  it,  if 

the 

(a)  8  Beaton,  101.  {e)  1  Jac.  4*  W.  673. 

(6)  \Cf.M.^  R.  387.  (g)  3  Bmg.  119. 

(r)  4  Ruu,  142.  (A)  TanUyn,  38. 

(d)  3  Taunt,  486. 
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tbe  Defendant  should  elect  to  be  bound  thiBBtkj,  bat  if 
he  should  lefiiBe,  then  the  new  trial  must  proceed,  and 
the  Defendant  ought  to  bear  the  costs  of  the  fiyloxe  of 
the  last  proceeding,  which  has  been  occasioned  by  his 
own  improper  conduct 

Mr.  Lloyd  and  Mr.  Glasse,  contrct,  for  the  Defendant 
The  compromise  was  not  binding  on'  the  Plaintiff,  an 
infant,  and  on  the  other  hand  the  Defendant  is  not 
bound  by  it  for  want  of  reciprocity ;  Flight  v.  Bel- 
land  {a).  Again,  the  Defendants  Counsel  had  no 
authority,  either  express  or  implied,  to  enter  into  it 
His  authority  extended  no  further  than  the  matters  in 
controversy  in  the  issue,  namely,  the  legitimacy  of  the 
Plaintiff:  here,  the  subject  of  the  agreement  is  the 
estate  and  the  rents,  as  to  which  Counsel  at  law  were 
not  instructed.  It  would  be  most  dangerous  to  hold 
that  Counsel  are  general  agents  to  such  an  extent,  as 
to  have  an  unlimited  authority  to  bind  their  client  in 
all  their  afiairs.  In  the  cases  cited,  the  matter  was 
within  the  scope  of  the  implied  authority  of  Counsel: 
here  it  is  beyond  such  authority;  and  jEhoarthy  y. 
Btrd(b)  shews  that  the  Plaintiff  is  bound  to  shew, 
that  the  Defendant  assented  to  the  terms. 

2.  But  even  supposing  Counsel  had  authority,  still 
the  agreement  was  not  binding  until  embodied  in  some 
order  of  Court 

3.  As  to  the  costs,  it  was  the  fault  of  the  Plaintiff's 
advisers  to  proceed  on  an  arrangement  known  not  to  be 
binding;  Colwel  v.  Sir  William  Child {c).     The  cases  of 

Davenport 


(a)  4  Rus$.  298. 
(V)  \3  Price,  222. 


(c)  ICA.  Ca.p.87. 
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Bmenpart  t.  8k^ard{a\  and  Tyguldeti,  y.  Terwnib)       1850. 
were  abo  cited. 

.    Mr*  Turner f  in  reply. 

The  Mastbb  0fihe  Bolls. 

With  a  slight  exception,  the  agreement  signed  by 
Counsel  gave  to  the  Plaintiff  the  whole  relief  which  he 
sought  by  hb  bilL  The  trial  was  auxiliary  to  the  pro- 
ceedings in  this  suit,  and  it  is  impossible  for  me  to  be- 
lieve, that  the  Counsel  were  not  aware  of  what  was 
the  real  matter  in  controversy  between  the  parties, 
or  that  they  were  not  furnished  with  full  instructions. 
The  principal  difficulty  I  own  is  this :  —  the  Plaintiff 
is  an  infant,  and,  according  to  the  decisions  here,  this 
Court  will  not  decree  the  specific  performance  of  an 
agreement  entered  into  between  an  infant  and  an  adult, 
there  being  no  mutuality  or  reciprocity ;  and  if,  there- 
fore, this  agreement  had  been  entered  into  with  perfect 
authority,  it  is  not  unreasonable  to  doubt,  whether  it 
could  be  enforced  by  this  Court,  That  relief,  however, 
is  not  sought  by  the  petition,  unless  the  Defendant  con- 
sents to  it  It  depends  on  the  consent  of  the  Defendant, 
and  would  not  then  be  sanctioned  by  the  Court,  unless 
the  agreement  were  considered  beneficial  to  the  infant. 
It  appears  so  clear,  that  this  agreement  would  be  bene- 
ficial to  the  infant,  (not  because  it  gave  him  a  right 
to  the  whole  relief  claimed,  but  because  it  gave  him 
the  substantial  part  at  once,  and  relieved  him  from 
all  further  expense,  delay,  and  uncertainty,)  that  there 
IB  no  ground  for  thinking,  that  the  Court  would  have 
interposed  any  difficulty  on  behalf  of  the  infant. 

From 

(a)  8  Beavan,  503.  (A)  8  DowL  P.  C\  277.  and  4  2>n  809. 
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1850.  From  the  affidavits,  I  cannot  doabt^  ihat»  beyond 

"^^^^^"^     the  senenil  authority  which  the  Defendant's  Counsel 
9.  had,  there  was,  either  previously  or  subsequently,  an 

Harobats.  adoption  of  or  consent  to  the  terms  by  the  Defendant. 
It  is  expressly  stated,  and  not  denied  by  the  Defend- 
ant, that  he  did,  at  one  time,  consent  to  the  terms, 
and  that  he  afterwards  refused  to  be  bound  by  them. 
The  trial  of  the  issue  was  put  off,  each  party  consenting 
to  withdraw  a  juror,  and  by  that  act,  founded  on  this 
agreement,  the  further  proceeding  on  that  trial  wss 
rendered  impracticable  on  that  day.  The  Defendant 
then  says,  "  I  dissent,  and  will  not  carry  the  agreement 
into  effect  because  it  is  an  agreement  on  behalf  of  an 
infant,  which  cannot  be  carried  into  effect."  The  con- 
sequence of  which  is,  that  by  the  act  of  the  Defendant, 
the  whole  expense  of  the  preparations  for  that  trial 
was  incurred  in  vain,  except  so  far  as  it  may  be  made 
available  on  a  future  trial.  If  any  part  can  be  used  on 
a  subsequent  trial,  it  is  a  material  consideration  in 
respect  of  costs. 

The  result  is  tliis : — in  consequence  of  the  Defendant 
having  departed  from  the  arrangement  made  at  the  trial, 
a  considerable  part  of  the  expenses  which  had  been  in- 
curred were  rendered  fruitless,  and  it  became  necessary 
to  apply  to  the  Court.  This  petition  asks,  if  the  De- 
fendant refuses  to  abide  by  the  agreement,  for  leave  to 
go  on  with  the  trial ;  and  that  the  Defendant  may  pay 
the  costs  incurred,  and  the  costs  of  this  petition.  As 
to  the  first,  there  can  be  no  doubt  of  the  right  of  the 
Plaintiff  to  go  to  another  triaL 

As  to  the  second  part,  it  has  been  objected,  on  behalf 
of  the  Defendant,  that  the  authority  of  Counsel  does 
not  extend  beyond  the  very  subject-matter  of  litigation 
in  the  proceeding,  and  that  in  this  matter,  it  extended 
only  to  the  question  of  legitimacy,  as  to  which  alone 

the 
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the  issue  was  directed^  and  that,  therefore,  he  is  not  1850. 

responsible  for  the  act  of  his  Counsel.     In  this  case,  the  ^^"^^^^^ 

proceedings  in  the  cause  and  the  issue  are  so  closely  «. 

connected,  that  I  do  not  thinic  that  this  can  be  con-  Haborave. 
sidered  as  an  agreement  relating  to  a  distinct  matter, 
and  I  am  of  opinion  that  the  objection  cannot  prevail. 

Another  objection  taken  on  behalf  of  the  Defendant 
was,  that  no  order  was  drawn  up,  though  one  of  the 
terms  of  the  agreement  was,  that  it  should,  if  neces- 
sary, be  made  a  rule  of  Court  After  reading  the  cases 
cited,  I  think  it  has  been  determined,  that  it  is  un- 
necessary that  such  an  agr^ment  should  ripen  into  an 
order  of  Court,  before  it  can  be  made  available.  Is  the 
withdrawal  of  a  juror  nothing?  And  is  there  not  this 
fact,  that  the  case  being  called  on,  was  not  proceeded 
with  in  pursuance  of  the  agreement  ?  I  cannot  think 
that  this  objection  can  prevail 

The  only  question  is,  what  costs  ought  to  be  paid  by 
the  Defendant  to  the  Plaintiff?  I  think  a  distinction 
ought  to  be  made,  and  that  so  much  of  the  costs  of  pre- 
paring for  the  trial,  as,  by  the  failure  of  the  arrange- 
ment, have  turned  out  to  be  wholly  unavailable  for  a 
new  trial,  ought  to  be  charged  on  the  Defendant,  by 
whose  act  they  have  been  rendered  useless.  With 
regard  to  the  costs  of  this  petition,  I  think  I  shall  not 
do  wrong  in  making  them  costs  in  the  cause. 

The  order  I  thei*efore  make  is,  that  the  third  trial 
of  the  issue  shall  be  proceeded  with,  and  that  the  De- 
fendant shall  pay  to  the  Plaintiff  so  much  of  the  costs 
of  preparing  for  the  last  trial,  as  cannot  be  made 
available  for  the  trial  of  the  issue  to  be  had  under  tliis 
order,  and  that  the  costs  of  this  petit\ox)  shall  be  costs 
in  the  cause. 

Ee  3 
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^^' ««.  HALL  V.  HALL. 


A  partoer  |^N  the  20th  of  March  1848,  Jamez  and  JoAn  JBUT 
clud^  his        ^^^  entered  into  partnership  as  brewers,  on  terms  ex- 

c<>iiartiicr,  an  pressed  in  an  indenture  of  that  date.     The  Defendant 

injunctioii  was 

granted  to        John  brought  in  the  whole  capital;  the  Plidntiff  James 

fi^mobatinuct-  ^*®  ^  devote  his  whole  time  to  the  buriness,  as  actiye 
ing  or  inters  partner,  and  the  Defendant  John  was  enabled  to  decline 
l^ra-partner  ^"^  P^"^  ^^  ^^  active  management  as  he  should  think 
in  the  exer-      fit.     The  profits  were  to  be  divided  in  eqnal  moieties, 

joymeotofhia  ^^^  ^^®  <1^  contained  an  arbitration  clause, 
rights  under 
the  partner- 
ship articles.         Disputes  and  disagreements  occurred^  which  at  length 

din^^m  t  *"^^^  ^  ^^^  *  pitch,  that,  (to  adopt  the  expression 
one  partner,  used  in  the  judgment  of  the  Court,)  there  was,  in  No^ 
pSJS  to'iSe"*"  t?«nAer  1849,  on  the  part  of  the  Defendant,  "a  down- 
other,  either  right  and  absolute  exclusion"  of  the  Plaintiff  from  the 
to  retire  or  to  „x  v*  i_  • 
refer  to  arbi-     partnership  busmess. 

tration.    The 

in  answer  said,  ^  ^^  state  of  things,  the  Plaintiff,  Jamei  Hall,  filed 
fn  thTSS'  his  bill  against  John  HaU,  praying  that  the  articles  of 
ment,  but  partnership  might  be  performed :  —  that  the  Defendant 
coiidltion^as  ^^^  concur  in  opening  a  joint  banking  account,  in 
to  the  taking  accordance  with  its  stipulations,  for  an  account  and  re- 
Held,  that'the  ^^^^^»  ^^^  ^^^  an  injunction,  to  restrain  the  Defendant 
partnership  «  from  doing  any  act  which  might  obstruct  or  interfere 
solved.  ^ith  the  Plaintiff  in  the  active  management  and  con- 

duct of  the  trade  and  business  of  the  co-partnership, 
and  from  restricting  the  Plaintiff  in  the  exercise  and 
enjoyment  of  his  rights  as  such  co-partner." 

By  his  answer,  the  Defendant,  amongst  other  things, 
insisted,  that  the  partnership  had  been  dissolved  by  a 

letter 
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letter  written  by  the  Plaintiff  on  the  24th  of  May  1849,  1850. 

and  the  answer  of  the  Defendant  thereto  on  the  28th  '^^^ij^ 

of  the  same  month.     The  Plaintiff's  letter  contained  v. 


the  following  passage :  —  '^  As  I  see  but  little  prospect 
of  any  understanding  while  we  remain  together  in  the 
buaness,  it  will  be  more  for  the  happiness  and  comfort 
of  both  that  a  separation  should  take  place.  I  am 
willing  to  retire  from  it,  and  will  endeavour  to  meet 
your  views,  or,  should  you  rather  have  it  settled  by 
arbitration,  if  you  will  appoint  one  party,  I  will  ant- 
other;  so  that  the  matter  may  be  arranged  without  any 
other  feeling  than  firiendship  on  b6th  sides.  As  it  is  not 
my  wish  to  lose  much  time  before  I  make  application 
for  other  employment,  your  favour  of  an  answer  which 
way  you  would  like  it  done,  so  as  to  bring  it  to  a 
^ondusion,"  &c. 

The  material  parts  of  the  Defendant's  letter  in  answer 
were  as  follows :  —  "I  concur  in  your  opinion,  and  be- 
lieve, that  your  retirement  would  be  most  conducive  to 
that  good  feeling,  which  I  would  wish  for  the  future 
to  exist  between  us.  /  still  must  make  it  a  amdition 
upon  which  these  arrangements  are  to  be  made,  that 
^e  cash  accounts  between  us  should  be  first  adjusted.  I 
appoint  Mr.  Messum  to  attend  to  this  business."  The 
Plaintiff  after  this,  continued  to  take  part  in  the  ma- 
nagement of  the  trade,  until  his  exclusion  in  November 
1849. 

A  motion  was  now  made  for  an  injunction,  "  to  re- 
strain the  Defendant  from  doing  any  thing  which  might 
obstruct  or  interfere  with  the  Plaintiff  in  the  active 
management  of  the  trade  and  business  of  the  said  co- 
partnership, and  from  restricting  the  Plaintiff  in  the 
exercise  and  enjoyment  of  his  rights  as  such  partner," 

&C.  &C. 

Ee  A^  Mr. 
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1850.  Mr.  Turner  and  Mr.  fFdford,  in  support  of  the  mo- 

tlon,  argued,  that  the  Court  would  decree  the  spedfic 
performance  of  articles  of  partnership ;  England  v.  CM- 
inff  (a) ;  and  in  a  case  of  exdunon,  would,  before  the 
hearing,  interfere  by  injunction  to  prevent  a  oontinued 
violation  by  one  partner  of  the  partnerBhip  contrKt; 
Canst  V.  Harris  (i). 

The  Plaintiff  does  not  seek  a  dissolution,  but  the  De- 
fendant, by  his  conduct,  is  unjustly  seeking  to  force  one. 

Mr.  JJoyd  and  Mr.  Boffshawe,  contra,  axgued,  I.  That 
it  appeared  that  the  Defendant  had  been  induced  to 
enter  into  the  partnership  by  fraudulent  misrepresent- 
ations of  the  Plaintiff  as  to  the  capital  to  be  brought 
into  the  concern  by  him,  and  that  as  the  Court  exer* 
cised  a  discretion  in  cases  of  specific  performance,  it 
would  not  interfere  in  the  present  instance.  2.  That 
the  Plaintiff  had  himself  violated  the  terms  of  the 
agreement ;  and,  thirdly,  they  justified  the  exdusion,  <hi 
the  ground  of  there  having  been  a  practical  dissolution 
of  the  partnership  by  the  letters  referred  to. 

Mr.  Turner^  in*  reply,  said,  that  there  was  no  cross 
bill  to  impeach  the  articles,  and  as  to  the  dissolutioD, 
he  was  stopped  by  the  Court. 

TIus  Master  of  the  Bolls. 

In  this  case,  as  in  all  others  of  the  same  kind,  the 
duty  I  have  to  perform  is  to  me  an  extremely  pidnful 
one,  and  for  this  reason :  I  know  that  I  cannot  exercise 
ihe  jurisdiction  of  the  Court,  without  necessarily  pro- 
'(ftichig  very  great  pecuniary  loss  to  both  parties,  and 
:^  *•   "^  peculiarly 

(a)  R  Beavan,  129.  {b)  Turn,  ^  Bna.  406. 
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peeoliorly  so  to  the  partner  who  has  brought  in  the  1850* 
whole  capitaL  But  I  do  not  know  how  to  avoid  ex^ 
erdsing  the  jurisdiction  of  the  Court,  without  at  once 
declaring,  that  any  wealthy  partner  may  treat  his  co- 
partner and  all  his  rights  just  as  he  pleases,  according 
to  his  own  arbitrary  pleasure.  If  the  Court  of  Chan- 
cery cannot  interfere  in  partnership  afiairs  without  great 
loss  to  both  parties,  is  it  fitting  that  one  of  them  should 
in  the  mean  time  be  permitted  to  act  in  such  a  man- 
ner, as  to  make  it  impossible  for  the  other  to  enjoy  his 
undoubted  rights,  and  insist  on  having  his  own  way  in 
every  things  even  to  the  exclusion  of  his  co-partner. 
This  sort  of  proceeding  cannot  really  be  allowed. 

I  again  repeat,  that  wluch  I  have  on  similar  occasions 
observed  with  a  view  of  rendering  a  service  to  both  par- 
ties :  —  I  recommend  them  to  settle  their  differences  as 
fast  as  they  can,  by  coming  to  some  reasonable  agree- 
ment with  one  another.  I  do  not  know,  in  the  situa-' 
tion  of  these  parties,  what  it  may  be  expedient  to  do 
hereafter^  but  I  shall  be  most  anxious  to  extend  any 
authority  I  have  to  extricate  them  from  the  very  serious 
difiiculties  in  which  they  seem  now  to  be  involved. 

This  partnership  commenced  on  the  20th  of  March 
1848.  The  Defendant  is  a  person  of  experience  in  the 
business  of  a  brewer,  and  the  Plaintiff  is  a  young  man 
and  a  connection  of  the  Defendant.  It  appears  that 
they  proposed  to  form  this  partnership,  the  Plaintiff 
having  no  capital  to  bring  into  the  concern.  They  came 
to  an  agreement,  the  terms  of  which  are  stated  in  the 
articles,  and  the  partnership  commenced  upon  that  foot* 
ing.  Now  the  Defendant  being  a  person  of  mature 
age  and  experience,  and  having  furnished  the  whole 
capital,  might  probably  have  felt  a  disposition,  notwith- 
standing the  agreement,  to  assume  a  very  considerable 

authority. 
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1850.  aathority.  Howerer  tbat  may  be,  it  mppetn,  Ati 
diq>ates  and  diflferanoes  had  arisen  to  sach  a  faeq^t  in 
the  numth  of  jl%  1849«  that  the  Pkintiff  mm  inSHag, 
and  even  proposed  to  the  Defendant,  for  the  hqipinen 
and  comfort  of  both,  either  to  retire,  or  to  have  the 
diflputes  settled  by  aibitration  i  he  requested  to  know 
the  views  taken  by  the  Defendant,  and  to  be  informed 
which  way  he  would  like  the  matter  to  be  settled.  If 
that  was  an  absobte  offer,  the  Defendant  had  nothing 
to  do  but  to  accept  it.  Bat  the  Plnntiff  wishing  to 
know  the  view  of  the  Defendant  in  ihat  Tespecty  opened 
a  negotiation,  stating  his  own  willingness  either  to  ledre 
or  to  go  to  areference,  and  he  desired  to  know  the  view 
taken  of  it  by  the  Defendant.  The  Defendant,  after 
some  improper  delay,  says,  in  eflfect,  '^  I  concur  in 
yoor  opinion,  and  believe  tbat  your  retirement  would 
be  most  conducive  to  a  good  feeling  between  us; 
but  I  still  must  make  it  a  comUtien  upon  which  these 
arrangements  are  to  be  made,  that  the  cash  accounts 
between  us  should  be  first  adjusted."  Now,  am  I,  be- 
cause this  gentleman  is  a  brewer  and  not  a  lawyer^  to 
consider,  that,  notwithstanding  he  imposes  a  preUminaiy 
<<  condition,"  this  letter  is  to  be  construed  as  an  uncon- 
ditional acceptance  by  the  Defendant  of  the  Pluntifs 
absolute  offer  ?  Counsel  are  compelled  to  argue  things 
Tcry  much  against  their  own  judgment,  and  I  am  per- 
suaded it  must  have  been  so  upon  this  occasion,  for  in 
my  opinion,  this  letter  did  not  amount  to  a  dissoktiott 
of  the  partnership,  or  any  think  like  it  (a). 

The  matter  afterwards  seems  to  have  gone  on  for  a 
considerable  time;  neither  party  doing  exactly  what 
was  right     It  is  very  immaterial  to  go  into  a  minute 

ezaminatioD 

(fl)  Kennedy  v.  Lee^  3  Mer.  786.,  H^  v.  Wrench^  3  Bern. 
44].,  Holland  y.  Eyre,  2  Sun.  ^  334.,  Lucos  v.  Jtmes,  4  Hare, 
Si.  194.,  PophamY.  Eyre,  Laffl^      410. 


After  some  fiirther  discussion,  the  injunction  was 
granted  in  tlie  following  form :  —  Kestrain  the  Defend- 
ant firom  applying  any  of  the  monies  and  effects  of  the 
co-partnership,  otherwise  than  in  the  ordinary  business, 
and  from  obstructing  or  interfering  with  the  Plaintiff 
in  the  exercise  and  enjoyment  of  his  rights  under  the 
partnership  articles. 


Note. — The  Defeodant  havbg  continued  to  exclude  the  Plain- 
tiff &c^  the  Plaintiff,  on  the  8th  JIfay  1850,  moved  for  the  ap- 
pointment of  a  receiver  and  manager.  The  Defendant  resisted  the 
motion  in  person,  and  it  not  being  then  brought  to  the  attention  of 

the 
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examinalioa  of  these  things,  because  ultimately  they  1850. 
come  to  a  downryht  and  absolute  exclusion  of  the  PUxin* 
tiff',  and  the  Defendant  says,  you  shall  not  interfere  in 
the  buaineBs  at  alL  It  is  dear  to  me,  that  it  is  not 
proper  ihat  sach  a  state  of  things  should  exist  between 
partners,  and  I  am  of  opinion,  that  the  Plaintiff  has 
a  plain  right  to  the  protection  of  this  Court  Having 
such  a  right,  the  Court  ought  not  to  interfere  more 
than  is  absolutely  necessary  for  the  protection  of  these 
parties.  I  think  I  may  interfere  to  the  extent  of  pre- 
venting the  Defendant  (as  in  the  case  before  Lord 
Eldon)  from  obstructing  or  interfering  with  the  Plaintiff 
in  the  exercise  of  his  right  under  that  agreement. 
Though  it  is  clear  that  the  Defendant  ought  not  to  do 
that  which  he  has  done,  I  will  not  go  to  a  greater 
extent  than  prevent  him  from  applying  any  portion  of 
the  partnership  funds  for  any  than  the  purposes  of  the 
partnership,  and  from'  obstructing  the  Plsdntiff  in  the 
legal  exercise  of  his  rights  under  the  deed  of  part? 
jiership.  I  do  not  wish  to  go  further  than  it  is  abso- 
lutely necessary,  but  I  think  this  absolutely  necessary 
for  the  protection  of  the  Plaintiff* 
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the  Court,  that  the  bill  did  not  seek  a  dinoltttion  of  the  pHtucr- 

ship,  the  Master  of  the  Rolls  made  the  order  as  moved  fiv.    The 

order  was  reversed  by  the  Lord  Chancellor  on  the  9th  Deawher 

1850,  on  the  ground  that  the  bill  did  not  seek  a  dissolution  of  the 

.partnership.    As  to  this  see  O&cer  y.  HamHtoH,  2  AmstrmAer^iSt, 

Waiert  v.  Taylor^  15  Vei.  10.,  Harrium  r.  ArmHage,  4  Mad.  143^ 

Goodman  v.  IVJkitcomb,  1  Jae.  4r  W.  580.,  ManhaU  ▼.  CoimaM,2JK. 

i  W.  266.,  JRichardt  Y.  DarirSj  2  Rust.  4^  Af.  347.,  SmM  v.  Jeyt, 

4  Beav.  503.,  WallwoHh  ▼.  HoH,  4  Myl.  4>  Cr.  p.  635b,  Fmikormi, 

Wetion,  3  Hare,  387.,  Rkhmdnn  T.  Hastings^  7  iff  ov.  385.,  Jbii^ 

▼.  Ford,  13  6*tiNoiu,  495. 


Fc'A.  22, 


ALLFREY  t^,  ALLFREY. 


Upon  an 
inquiry  before 
the  Master,  a 
party  put  in 
an  insufficient 
examination. 
Upon  an  ex 
fMrte  motion, 
he  was  or- 
dered to  pay 
the  costs 
thereby 
occasioned. 


ItjrR.  RASCH,  in  this  case  (a)  moved  ex  parte  for 
-^^-^  an  order  for  the  taxation  and  payment  of  the 
costs  occasioned  by  the  Defendants  patting  in  an  inr 
sufficient  examination. 

The  Master  of  the  Rolls  made  the  order  (i). 

(a)  SeeonJ^,  292.  JBeamm,  620.,    and   the  csks 

(b)  Sec  In  re  Bainbrigge^  11      there  cited. 
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1850. 

BENBOW  V.  DAVIES.  y^  ^2. 

N  1831,  John  Davies  mortgaged  some  property  to  a  bm  ww.  in 
thePlalntiffi.  J'P-^'* 

Yeraely  to  the 
John  DavieSf  by  his  will  dated  in  1837,  devised  the  ^^/"taken 
property  to  his  wife  for  life,  with  remainder  to  Hooper  proconfotso 
and  Thomas  Domes,  in  trust  to  sell  for  the  benefit  of  trustee  living 
his  children ;  and  he  appointed  his  wife  and  trustees  ^^^^'  ^V^ 

executors.    He  died,  but  his  will  was  never  proved.        the  86th 

Order  of  1845, 
dispensed 
The  Phuntiffi  filed  a  biU  of  foreclosure  against  the  with  service 

wife,  children,  and  the  two  trustees,  Hooper  and  Thomas   ^^  him/^'^^ 

Davies. 

Hooper  was  living  out  of  the  jurisdiction,  and  the 
bill  had  been  taken  pro  confesso  against  him,  and  a  de- 
cree for  foreclosure  had  been  made  against  the  rest  of 
the  Defendants  (a). 

Mr.  Shebbeare,  on  behalf  of  the  Plaintiff,  now  applied 

to  the  Courts  under  the  86th  Order  of  May  1845  (b), 

to  dispense  with  service  of  the  decree.   He  observed  that 

the  Pluntiff  was  willing  to  wait  the  three  years  for 

makmg  the  decree  absolute  under  the  90th  Order. 

f 
The  Master  of  the  Bolls  s^d,  he  must  see  that  it 

was  proper  and  expedient  for  him  to  grant  this  dispen- 
sation; but  that  if  he  was  satisfied,  that  Hooper  had 
no  interest,  he  should  make  the  order.  After  hearing 
the  above  circumstances,  he  held  that  he  ought  to  dis- 
pense with  the  service. 

(a)  See  UBeav.  369.  (h)  Ordhet  Can,  p.  313. 
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Mardh2. 


GREAVfeS  V.  GREAVES. 


Where  the 
preliminary 
order  for 
taking  a  bill 
pro  confesio 
has  been 
made,  the 
Defendant 
cannot  be 
heard  at  the 
hearing,  unless 
he  waives  all 
objections. 


IN  ikis  case,  the  usual  preliminary  ord^  bad  been 
made  for  taking  the  bill  pro  canfesso.     The  caose 
was  now  called  on» 

Mr.  Turner  and  Mr.  Ropers,  for  the  Plaintiff,  asked 
for  the  usual  decree. 

Mr.  Craiff,  for  the  Defendant,  against  whom  the 
order  had  on  a  previous  day  been  made,  objected,  Ist 
that  the  Defendant  had  not  been  served  with  the  order 
to  take  the  bill  pro  confesso;  2dly,  that  he  had  not 
been  served  with  the  order  to  set  down  the  cause  or 
with  the  subpoBfta  to.  hear  judgment 

Brown  V.  Home  (a),  and  the  82d  Order  of  May  1845(4), 
were  cited 

.     TTkeMASTERo/'MeROLM. 

You  must  waive  all  objections,  otherwise  you  cannot 
be  heaid. 


Mr.  Craiff  waived  the  objections,  and  the  hearing  of 
the  cause  was  then,  for  his  convenience,  postponed  for 
a  week. 


(a)  8  Beawm^  607. 


(6)  (ML  Can.  314 
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THE  LONDONDERRY  and  ENNISKILLEN        y^^^  ^ 
Railway  Company  v.  LEISHMAN. 

npHIS  case  came  before  the  Court  upon  demurrer  a  railway 

-*-     to  the  whole  bill,   which  was  filed  in   January  contractor, 

^   on  the  com- 
1850.  pledon  of 

the  works, 
brought  an 
The  bill,  in  effect,  stated,  that  in  September  1845,  the  action  against 

.Defendant  Leishman  entered  into  a  contract  for  the  to^recover'Xe 
completion  of  a  certain  portion  of  the  Plaintiffs'  rail-  balance.    By 

way,  according  to  a  specification,  for  the  sum  of  87,5757.  Court,  all 

matters  in 
difference 
The  specification  described  the  different  works  which  were  referred 

were  to  be  done,  and  provided  that  all  extras  should  be  J^jt"fu^i*'*^°* 

paid  for,  and  all  deductions  for  omissions  should  be  in  powers ;  and 

accordance  with  the  schedule  of  prices  thereunto  an-  empowered^to 

nexed,  and  the  opinion  of  the  Company's  engineer  on  refer  back  the 

all  such  questions,  and  on  every  other  question  con-  time  to  time. 

nected  with  the  execution  of  the  works,  should  be  final  "^^^  award 

was  made  m 
and  binding  on  all  parties ;  but  if  any  question  should  July  1848, 

arise  on  the  final  settlement  of  accounts,  the  same  ^i^i^^*'^ 

lodO,tne  corn- 
should  be  referred  to  arbitration,  in  the  usual  way.  pany  filed  this 

Dill,  alleging ' 
fraud  in  the 
The  works  were  to  be  completed  in  a  year,  and  the  performance 

Defendant  was  to  receive  payment  from  time  to  time,  practised  in 

as  the  work  progressed,  upon  the  certificates  of  the  collusion  with 

their  engineer, 

principal  engineer  of  the  Company.  and  disco- 

vered since 
qii      the  award, 
^^^  and  seeking 
to  set  aside 

the  award,  and  have  the  accounts  taken.    A  general  demurrer  was  allowed,  on 

the  ground  that  the  matter  was  already  before  another  jurisdiction  competent  to 

reconsider  the  matter  and  decide  all  questions* 
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The  Defendant  proceeded  in  the  works ;  oertificales 
were  from  time  to  time  granted  by  Mr.  JRau^  the  prin- 
cipal engineer,  and  payments  were  made  on  acooont 
Ultimately  he  granted  his  final  certificate  of  the  com- 
pletion of  the  works. 

Upon  the  completion  of  the  works,  the  Directors 
being  unable  to  get  in  the  calk,  were  unable  to  pay  the 
Defendant.  Disputes  thereupon  arose  between  the 
Plfuntiffs  and  the  Defendant,  and  ultimately,  Leishmau 
commenced  two  actions  agidnst  the  Company  to  recover 
the  balance  due  to  him  on  the  contract 


On  the  16th  of  March  1848,  a  rule  of  the  Court  of 
Common  Pleas  was  obtained,  by  consent,  whereby  the 
*'  actions,  and  all  matters  in  difference  between  the  par- 
ties," were  referred  to  arbitration,  and  the  arbitrator  had 
power  to  appoint  persons  to  examine  the  works :  —  to 
compel  production  of  papers,  and  to  examine  the  parties. 
*'  And  by  the  like  consent,  it  was  ordered,  that  neither 
of  the  parties  should  bring  or  prosecute  any  action  or 
suit,  at  law  or  in  equity,  nor  file  any  bill  or  bills  in 
equity,  against  the  other  of  them,  or  agsdnst  the  arbi- 
trator, touching  the  matters  thereby  referred,  or  agreed 
to  be  referred."  ''And  by  the  like  consent,  it  was 
further  ordered*  that  the  said  order  should  and  might 
be  made  a  rule  of  her  said  Majesty's  Court  of  Common 
Pleas  at  fVestminsier,  if  the  same  Court  should  so 
please,  and  that  the  said  Court  should  be  authorised 
and  empowered,  from  time  to  time  and  as  often  as  the 
said  Court  should  think  fit,  upon  the  application  of  either 
of  the  said  parties,  to  refer  back  any  award  or  awards 
made  in  pursuance  of  the  said  order,  and  the  matters 
thereby  referred  or  any  part  thereof,  for  the  re-consi- 
deration and  re-determination  of  the  arbitrator." 


The 
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The  arbitrator  made  his  award  in  July  1848,  direct- 
ing the  Plaintifis  to  pay  the  Defendant  34,874/:  in  Oc- 
^oier  next. 

The  Directors  being  unable  to  pay,  entered  into  an 
arrangement  with  the  Defendant  for  extending  the 
dme,  and  to  give  debentures  for  a  part  of  the  debt 


The  London- 
DBRBY  find 

Enniskillen 

Railway 

Company 

9. 
LSISHMAN. 


This  bill  allied,  that  some  months  after  the  award, 
they  discovered  that  a  fraud  had  been  committed  on 
them  by  the  Defendant,  and,  amongst  other  things,  that 
he  had  supplied  iron  **  chairs "  for  the  railway  of  a 
wdght  less  than  required  by  the  specification,  making 
a  difierence  of  1250/.,  and  ''that  upon  examining  the 
condition  of  the  several  pile  bridges  mentioned  in  the 
spedfication,  which  had  been  constructed  by  the  De- 
fendant, of  which,  portions  of  the  materials  were,  by 
the  terms  of  the  specifications,  required  to  be  truly  and 
accurately  fitted  and  fastened  by  bolts,  formed  of 
wrought  iron,  it  was  discovered,  that  several  of  the  same 
were  not  fitted  and  fastened  by  bolts  at  all ;  and  that, 
with  a  view  to  deceive  the  Pluntiffs,  the  Defendant 
introduced,  at  either  extremity  of  the  materials  to  be 
so  fastened,  where  the  bolt  ought  to  have  protruded 
so  as  to  a£Pord  space  to  screw  on  a  nut  for  the  pur- 
pose of  tightening  the  fastening,  a  small  piece  or  end 
only  of  wrought  iron,  and  not  extending  into  the  ma- 
terials more  than  a  few  inches,  and  little  more  than 
snfiident  to  hold  the  nuts,  and  with  a  view  to  lead 
the  Plidntifis  and  others  to  suppose,  that  a  bolt  was 
continued  right  through  the  materials." 

That  upon  endeavouring  to  screw  up  the  nuts 
attached  to  the  piece  or  end  of  the  wrought  iron, 
it  was  ^  immediately  discovered,  that  the  nuts  would 

Vol/XIL  Ff  not 


9. 
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I860.       not  work,  and  that  the  same  weri^  ia  fikdt  nttediy 

J*^rv^*^     uaelesB. 
•The  LoNDON- 
DMERT  and 

^rX^  The  biU  aUeged,  that  the  statements  deUvered  by  the 
Compuiy  Defendant,  and  certified,  were  fzandulenty  and  thai  a 
great  part  of  the  works  therein  stated  were  nenr 
executed;  it  charged  that  Bau  was  aware  of  the 
frauds,  and  that  the  imperfect  mode  of  executing  the 
works,  and  the  inferiority  of  the  materials  supfdied 
by  the  Defendant,  was  permitted  and  sanctioned  by 
Boss,  in  pursuance  of  a  pre-^ncerted  pfam,  whidi 
had  been  arranged  between  them  '  previously  to  the 
execution  of  the  contract  That,  under  the  dicom- 
stances  aforesaid,  and  owing  to  Bau  haying  been  a 
party  to,  or  otherwise  conniving  at  the  fraud  so  i«ae« 
tised  upon  the  Plainti&  by  the  Defendapt,  the  same 
was,  as  the  Defendant  was  well  aware,  wludly  concealed 
from  the  Plaintifis,  and  that  the  Flaintiflb  had  no 
means  of  ascertaining,  and  were,  in  &ct,  induced  not  to 
inquire  respecting  the  works  mentioned  in  the  state- 
ments furnished  to  Bass. 

It  charged  'that  the  arbitrator  was  also  ignorant  of 
these  facts,  and  that  the  accounts  were  yery  intricate 
and  complicated 

The  bill  was  filed  against  Leishman  alone,  and  prayed 
a  declaration,  that  the  awa)^  had  been  obtained  by 
fraud : — that  it  might  be  delivered  up : — that  the  ao^ 
counts  might  be  taken  between  the  parties,  and  for  an 
injunction  to  restrain  the  Defendant  from  issuiag  any 
attachment  under,  or  otherwise  enforcing  the  award,  or 
taking  or  prosecuting  any  proceedings  under  the  rfale 
of  Court,  &c 

To 
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To  this  bill  the  Defendant  £led  a  general  demurreri        185(X 

for  wantof  equitr.  «^T^''^^^ 

^     '  The  London- 

OBBRY  and 
Mr.  Bounden  Palmer,  Mr.  C.  J.  Selwyn,  and  Mr.  ^*^^™ 
MeUuhy  in  support  of  the  demurrer.  Company 

Lbishman. 
This  Court  cannot  interpose,  for  the  referenoe  bdng 
made  under  an  order  of  a  court  of  law,  the  juriadiotion 
of  thia  Court  to  interfere  against  the  award  is  the  same 
as  it  would  have  been  upon  a  verdict  of  a  jury ;  Chuck 
V.  Cremer  (a).  "  What  is  there,**  says  Lord  Cottenham, 
"to  pve  to  a  court  of  equity  any  peculiar  jurisdiction 
in  case  of  a  judgment  founded  upon  such  an  award, 
which  it  would  not  have  had  if  it  had  be^  founded  upon 
a  verfict ?  "  And  again  he  says, — "In  all  these  cases 
(namely,  failure  from  error  of  ihe  Judge  or  jury,  or  in 
the  conduct  of  the  cause)  the  Court  of  law  has  power  to 
correct  the  error,  if  the*  party  takes  the  proper  steps  to 
obtain  such  redress."  In  Harrison  v.  Nettle8hip(b\  Sir 
J.  Leach  held,  that  a  court  of  equity  has  no  jurisdiction 
to  relieve  a  Plaintiff  agtunst  a  judgment  at  law,  where 
the  case  in  equity  proceeds  upon  a  ground  equally 
available  at  law  and  in  equity,  unless  the  Plaintiff  can 
establish  some  special  equitable  ground  for  relief. 

Here,  by  the.  terms  of  the  order  of  reference,  the 
court  of  law  has  authority,  as  often  as  it  thinks  fit,  to 
refer  back  the  award  for  the  reconsideration  of  the  arbi- 
trator. That  award  ought  not  to  be  interfered  with ; 
for  if  it  be  right,  then  it  should  stand;  but  if  wrong, 
the  court  of  law  has  iunple  authority  to  correct  it. 

The  clause  referred  to  has  been  introduced  into  all 
such  orders  of  late ;  and  this  seems  specially  framed  to 

meet 

(a)  2  Phimp9,  pp.  482,  483.  (i)  2  Myl.  ^  K.  p.  425. 

Ff2 
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meet  a  diflSculty  experienced  in  NidudU  v.  Warrai  (a). 
Again,  it  is  one  of  the  terms  of  the  xefetmce  that  no 
bill  in  equity  should  be  filed. 

[77^  Master  of  the  Bolls* 

There  is  very  great  difficulty  in  allowing  parties  to 
contract  themselres  out  of  the  protection  of  this  Court. 
The  greatest  injustice  might  result  fi:om  it  (&).] 

Where  the  reference  is  under  the  statute  9  &  10 
W*  3»  c«  15.^  any  application  to  set  aside  the  award 
must  be  made  before  the  last  day  of  the  next  term;  bat 
a  court  of  law  is  not  so  limited  by  time,  in  the  case 
of  an  award  founded  on  a  submission  by  rule  of  Court; 
Rogers  v.  DaUimare  (c)*  They  also  referred  to  the 
3  &  4  ^.  4.  c.  42.  s.  39. 

Mr.  Hetherington  (in  the  absence  of  Mr.  Turner), 
contrd,  in  support  of  the  bill.  The  case  alleged  is  one  of 
fraud  peculiarly  within  the  jurisdiction  of  a  court  of 
equity.  All  that  has  been  done  is  tauited  with  fraud, 
and  accomplished  by  collusion  with  the  servant  of  the 
Company,  and  was  not  discoyered  until  after  the  award 
had  been  made. 

An  application  to  the  Court  of  Common  Pleas  would 
not  be  entertained  after  such  a  lapse  of  time ;  but  this 
Court  is  not  bound  by  any  such  a  rule  or  limitation,  in 
the  instance  of  latent  fraud  subsequentiy  discovered. 

He  cited  Banger  v.  The   Great  Western  Railway 

Company  {d)y  Macintosh  v.  The  Great  Western  Railway 

Company{e\  Waring  v.  The  Manchester  Sfc  Railway 

Company  (g). 

The 


(a)  2  Dowlhig   4*    Loumdtt, 

(b)  Jacob,  305.,  I  Tttm.  ^  R. 
196 


(c)  6  Tama.  111. 

(d)  \SSmons,36S. 

(e)  iHaU^T.^U 
(g)  7  Hare,  482. 
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TTie  Master  of.  (he  Bolls. 

I  must  allow  this  demurrer^  but  certainly  not  on  the 
ground  that  there  is  no  relief  against  fraud  in  this 
Court.  The  case  is,  no  doubt,  one  of  yery  great  irn* 
portance,  if  considered  simply  with  reference  to  the  large 
sum  at  stake ;  but  the  more  important  question  really  is, 
whether  parties  having  submitted  matters  to  arbitration, 
under  the  sanction  and  jurisdiction  of  a  court  of  law, 
are  at  liberty,  at  any  time,  to  withdraw  from  that  par- 
ticular jurisdiction,  and  to  bring  the  matter  under  the 
consideration  of  this  Court. 


185a 
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The  Defendant  was  employed  to  execute  certain 
very  important  works  for  the  Plaintifis,  the  London^ 
derry  and  EnnUMUen  Railway  Company,  and  he  entered 
into  a  contract  for  that  purpose  on  the  29th  of  Sep' 
tember  1845,  the  terms  of  which  have  been  stated. 
The  work,  I  infer,  was  performed  within  the  time 
agreed  upon, — namely,  before  the  29th  of  September 
1846.  The  Company  were  then  to  enter  into  posses- 
sion  of  the  works,  and  everybody  engaged  in  the  ser- 
vice of  the  Company  had,  at  that  time,  the  oppor- 
tumty  of  knowing,  what  was  the  stato  of  the  works. 
It  is  not  alleged  on  behalf  of  the  Company,  that  there 
was,  then,  any  fault  found  with  the  charges  made,  or 
with  the  work  done ;  on  the  contrary,  it  is  rather  sug* 
geated  that  they  were  then  satisfied.  They  were  not 
left  in  the  dark  as  to  the  real  state  of  the  work,  and 
they  were  satisfied  with  the  appearance  of  it  This 
being  the  state  of  the  case  in  1846,  next  came  the 
question  of  payment.  The  Plaintifis  represent  in  their 
bill,  that  they  had  a  difficulty  in  raising  from  their  share- 
holders the  calls  necessary  for  the  payment;  and  it  ap- 
pears very  likely  that  this  was  one  of  the  causes  of  this 
litigation.    The  balance  not  being  paid,  the  Defendant 
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brought  two  actions  to  recover  it  In  that  Btite  of 
circumstances,  I  have  no  doubt,  nor  has  any  dovbt 
been  expressed  upon  the  law,  that  the  Plaintifi,  if  any 
fraud  had  been  practised  on  thenr,  might  then  have 
come  into  this  Court  at  once,  if  they  thought  fit.  I  have 
had  authorities  cited  to  me  for  that,  while  the  contruy 
has  not  even  been  alleged* 


However,  the  action  being  brought,  the  Company 
and  the  Defendant  Leiskman  thought  fit  to  have  the 
matter  settled  by  arbitration,  and  there  was  a  reference 
of  all  the  matters  in  difierence  between  the  parties  to 
the  arbitrator,  who  was  to  make  a  final  award.  Power 
was  given  to  the  arbitrator  to  employ  persons  to  ex- 
amine the  works ;  and  they  were  accordingly  examined, 
I  suppose  to  ascertain  whether  they  had  been  rightly 
and  properly  done*  Is  it  not  in  vain  to  say,  that  there 
was  any  excessive  confidence  in  the  Defendant,  and  in 
his  statements  respecting  the  work  done,  when  this 
special  power  was  given  to  the  arbitrator?  Not  only 
had  the  arbitrator  this  power,  but  he  had  also  power  to 
call  for  all  books,  papers,  and  writings,  specifications, 
vouchers,  and  documents,  that  he  might  require,  for 
the  purpose  of  enabling  him  to  judge  and  decide  on  the 
questions.  The  Plaintiflb  say,  that  they  discovered  this 
alleged  fraud  at  a  subsequent  time ;  at  any  rate  they 
discovered  it  before  the  award  was  carried  into  execu- 
tion. 


This  award  contains  a  provision  which  I  am  veiy 
glad  to  hear  is  common  in  these  cases  now, — that  the 
Court  shall  be  authorised,  from  time  to  time  and  as 
often.  00  the  Court  shall  think  fit,  upon  the  application 
of  either  of  the  parties,  to  refer  back  the  award  &c 
Now  has  any  application  ever  been  made  for  that 
purpose?  I  have  not  heard  of  such  a  thing.-  That  it 
might  have  been  made  cannot  be  doubted,  and  if  it  had 
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been  made,  and  the  award  had  been  referred  back,  there 
can  be  no  doubt  but  that  the  arbitrator  would  haye 
had  all  the  powers  conferred  upon  him  by  the  agree* 
ment  and  the  order  of  reference.  What  occasion,  then, 
was  there  to  come  here?  It  is  said  that  the  Plain- 
tiSb  were  not  in  time  to  make  the  application,  and 
that  coiurts  of  law  allow  but  a  short  time  for  that 
purpose.  I  apprehend,  however,  that  the  result  of  the 
cases  dted  is  this :  that,  usually  and  ordinarily,  a  court 
of  law  requires  the  application  to  be  made  in  a  short 
mterval  of  time;  but  where  the  case  is  special  and 
particular,  and  one  requiring  further  relief,  it  may  be 
obtained  in  the  court  of  law,  if  that  Court  should  think 
it  proper.  Even  if  these  gentlemen  had  been  able  to 
make  out,  that  they  had  been  prevented,  by  the  fraud 
and  collusion  of  the  Defendant  and  their  own  agent, 
from  making  that  discovery,  still  the  arbitrator  had 
liberty  to  examine  both  the  parties  and  witnesses,  and 
all  the  means  which  could  be  found,  for  the  purpose 
of  giving  to  him  a  full  power  of  examining  into  every 
question  between  these  parties,  were  provided  by  the 
order  of  the  reference. 
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The  arbitrator  proceeded  upon  the  reference,  and  on 
the  28th  of  July,  not  a  very  long  time  afterwards,  he 
made  his  award,  and  by  that  awiurd  he  found  no  less  a 
sum  than  34,874/.  due  to  Mr.  Leiskman.  This  award 
was  made  on  the  28th  of  July  1848,  and  as  I  col- 
lect firom  the  bill,  the  Company  had  then  been  in 
the  use  and  occupation  of  the  works  from  the  month  of 
September  1846 ;  and  it  is  now  alleged  by  this  bill,  that 
some  time  after  all  this,  and  when  the  award  had  been 
made,  though  not  carried  into  effect,  the  Plaintiffi 
dicicovered,  that  a  fraud  had  been  perpetrated  on  them 
by  Mr.  Leishman,  in  collusion  with  their  own  principal 
engineer,  who,  however,  is  not  made  a  party  to  the 
bill,  though  charged  with  this  collusion.     I  cannot 

doubt 
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doubt  bat  that,  if  the  case  were  a  proper  one,  the  court 
of  law  would  have  attended  to  it,  and  that  relief  would 
have  been  afforded.  If  the  Pluntiflb  have  been  adraed 
that  they  could  not  have  relief  in  the  court  of  law, 
I  suppose  they  must  have  been  so  advised,  becsofle 
the  facts  were  not  such,  as  to  leave  them  any  hope  that 
any  application  would  succeed.  If  that  be  the  case, 
is  there  any  reason  why  they  should  succeed  in  a  court 
of  equity  ?  If  they  have  chosen  another  jnrisdidaon, 
instead  of  coming  into  this  Court  at  first,  and  have 
agreed  to  a  reference  and  submitted  to  an  order  of 
a  court  of  law,  is  there  any  reason  why  they  are  to 
be  relieved  from  the  consequence  of  what  they  haye 
done,  by  the  exercise  of  the  equitable  jurisdiction  of 
this  Court? 


It  must  not  be  thought  that  I  am  here  proceediog 
upon  the  notion  that  this  Court  will  not  relieve  in  a 
case  of  fraud,  if  that  fraud  be  made  out.  I  say  that 
this  Court  will  not,  on  an  allegation  of  fraud,  interfere 
in  a  matter  where  another  jurisdiction  has  been  adopted : 
— where  the  matter  has  proceeded  under  the  jurisdiction 
of  another  court,  and  where  there  is  nothing  to  shew, 
that  upon  an  application  being  made  to  that  court,  it 
has  not  full  jurisdiction  and  power  to  grant  to  the 
Plaintiffs  every  proper  relief. 

As  I  observed  in  the  course  of  the  argument,  I 
place  no  weight  upon  that  portion  of  the  agreement 
for  a  reference,  which  provides,  that  the  parties  shall  not 
come  to  this  Court ;  but  I  found  myself  on  this : — that 
the  agreement  has  provided  the  means  for  doing  per- 
fect justice  between  the  parties,  and  if  perfect  justice 
has  not  been  done,  it  is  because  the  parties  now  com- 
phoning  have  not  thought  fit  to  resort  to  those  meaD& 


I  must  allow  the  demurrer. 
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ARGUED  AND  DETERMINED  1849. 

THE  ROLLS   COURT. 


BAILEY,  on  behalf  &c.,  v.  The  BIRKENHEAD,  Nov.i2,\3M, 
LANCASHIRE,  and  CHESHIRE  JUNCTION      ji^'2. 
Railway  Company. 

npHIS  case  came  before  the  Court  upon  demurrer  to  In  an  amalga- 

-■-  the  whole  bill.     The  Pkintiff  sued   on  behalf  of  ^y  CoSpiiy, 

himself  and  all  others,  the  holders  of  shares  of  31/.  each,  there  were 

in  the  Company,  except  such,  if  any,  of  the  Defendants  JfThare-'^' 

as  were  holders  of  such  shai^es.     The  effect  of  the  state-  holders.    A 

ments  of  the  bill  was  as  follows :  —  By  four  several  of  one  class 

Railway  ^'^  ^  ^^^^  ^° 
behalf  of  him- 
self and  all  others  of  the  class,  stating  that  an  unfair  and  unnecessary  call  had  been 
corruptly  made  on  that  class,  which  some  had  paid,  but  that  the  Plaintiff  had  refused 
to  pay  it,  and  praying  that  an  account  might  be  taken  to  asce  tain  the  propriety  and 
necessity  of  the  call,  and  for  an  injunction  :  Held,  that  tii  s  was  an  attempt  to 
induce  this  Court  to  interfere  in  the  internal  management  of  the  affairs  of  a  con- 
tinuing company,  and  a  general  demurrer  to  the  bill  was  allowed. 

Held,  also,  that  the  shareholders  of  the  same  class  as  the  Plaintiff  who  had  paid 
the  call  and  the  other  two  classes  of  shareholders  ought  to  be  represented. 

On  demurrer,   his  Court  adjudicates  on  the  statement  of  a  Railway  Act  as  al- 
I^^d  in  the  bill,  and  will  not  go  out  of  the  record. 

V0L.XIL  Gg 
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Railway  Acts  (a),  certain  railways  were  authorised  to 
be  made,  and  by  an  Act  of  Parliament,  passed  in  the 
year  1847(5),  the  several  railway  companies  became 
incorporated  with  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Rulway  Company,  and  the  ci^ital 
became  vested  in  that  Company,  in  shares  which  were 
made  to  consist  of  three  classes:  viz.  shares  of  the 
nominal  value  of  27Z.  \Qs,  each,  in  respect  of  wbich 
nothing  was  due  from  the  holders:  shares  of  the 
nominal  value  of  221  each,  in  respect  of  which  %L  lOf. 
was  due,  and  shares  of  the  value  of  31/.  each,  in  respect 
of  which  21Z.  was  due* 


The  different  shareholders  were  entitled  to  profits,  b 
proportion  to  the  sums  actually  paid  on  their  shares. 
The  directors  of  the  Company,  as  newly  constituted, 
were  elected  according  to  the  provisiops  of  the  Act,  and 
a  call  of  1/.  6s,  per  share,  payable  in  October  1847,  was 
made  in  respect  of  the  shares  of  31/.  each,  and  a  call  of 
31,  payable  in  December  1847,  was  made  in  respect  of 
the  shares  of  22/.  each. 

In  May  1848,  the  Directors  made  a  further  call  of 
22.  6s.  per  share,  payable  in  June  1848,  on  the  shares 
of  Z\l  each. 


The  bill  alleged,  that  James  Bancroft  and  other 
directors  formed  a  scheme  to  conduct  the  affairs  of  the 
Company,  without  regard  to  the  general  benefit  of  the 
shareholders,  and  in  such  a  manner  as  to  benefit  the 
holders  of  the  shares  of  27/.  lOs.  and  22/.  each,  to  the 
prejudice  and  injury  of  the  holders  of  the  shares  of  3U 
each ;  and  that  they  took  measures  to  obtain  a  majority 

in 

(«)  7  H^.  4.  &  1  Ffcf.  c.  cviL,  (h)  10  &  1 1  Yid.  e,  cczxiL 

3  &  4  Twt.  c.  ii.,    8  &  9  Vict. 
c,  xcix.,  9  &  10  Fie/,  c.  xcL 
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in  the  Board  of  Directors^  to  depreciate  the  market        1849. 
value  of  the  shares  of  31i  each,  and  cause  an  alarm     ^^^^^ 
amongst  the  holders  of  such  shares,  with  a  view  to  v. 

induce  them  to  consent  to  certain  disadvantageous  terms,  bj^kbi^bbj^o 
(which  they  intended  to  propose),  for  the  relinquishment   Lancashire, 
or  modification  of  the  interests  of  such  shareholders,  for     Jui^gtion 
the  benefit  of  the  holders  of  the  shares  of  27/.  lOs.  each,      ^^^^^ 
and  22L  each.     An  attempt  to  effectuate  such  scheme 
was  alleged  to  have  been  made  at  a  general  meeting 
held  in  November  1848,  and  afterwards,  by  causing  a 
bill  to  be  introduced  into  parliament,  to  the    effect 
mentioned  in  the  bill: — that  an  opposition  being  made 
by  holders  of  the  shares  of  312.  each,  a  meeting  was 
held  on  the   10th  of  February  1849,  and  a  resolution 
was  passed,  to  make  a  call  of  102.  per  share  in  respect  of 
the  shares  of  317.  each,  one  half  of  such  call  to  be  paid 
on  the  16th  of  March,  and  the  other  half  on  the  16th 
of  April  then  next. 

The  bill  alleged,  that  this  call  of  10/.  was  not  re^ 
quired  for  the  execution  of  the  works  of  the  Company, 
which  were  intended  to  be  executed,  but  was  made 
only  to  intimidate  the  holders  of  the  shares  of  312. 
each* 

And  it  was  further  alleged,  that  in  consequence  of 
oertain  works  being  abandoned,  the  amount  of  the  call 
actuaUy  required  was  not  so  great  as  the  call  which  had 
been  made.  But  that  the  call  having  been  made,  cer-^ 
tain  of  the  holders  of  shares  of  31iL  each,  who  had  not 
paid  up  the  money  due  upon  them,  had  made  the  pay- 
menu  called  for  ;  but  others  had  refused  and  still  refused 
to  do  so,  alleging  the  payments  not  to  be  required 
for  the  purposes  of  the  Act  The  bill  set  forth  state* 
ments,  from  which  it  seemed  intended  to  be  inferred, 
that  the  calls  were  unnecessary,  and  that  the  estimate 
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of  liabilities  (suggested  as  an  excuse  for  the  call)  had 
been  exaggerated,  and  that  the  real  motives  of  the 
Directors  in  making  the  calls,  had  been  to  injure  the 
holders  of  the  shares  of  312.  each,  by  compelling  them 
to  consent  to  a  relinquishment  or  modification  of  the 
interest  which  they  had  in  their  shares. 

It  charged,  tliat  the  respective  holders  of  shares 
of  27L  lOt.  each,  and  22/.  eadi,  had  artfully  oontriTed 
to  obtain  a  majority  of  votes  over  the  holders  of  shares 
of  3121  each,  and  that  in  consequence  of  the  existence  of 
such  majority,  most  of  the  holders  of  shares  of  31^  eadi 
had  considered  it  useless  to  attend,  and  had  not  attended 
any  meeting  of  the  Company  since  August  1848;  and 
that  the  proceedings  at  all  subsequent  meetings  of  the 
Company  had  been  wholly  controlled  by  the  holders  of 
shares  of  2721  10«.  each  and  222.  each. 


The  bill  stated,  that  the  Plaintiff,  who  was  the  holder 
of  487  shares  of  31il  each,  and  others,  had  refused  to 
pay  the  call  of  10/.  thereon,  and  the  Directors  had 
threatened  to  bring  actions  agunst  them,  and  to  forfeit 
their  shares;  but  that  certain  of  the  31/.  shareholders, 
had  paid  under  protest,  and  insisted  on  having  the  same 
repaid. 

It  alleged,  that  part  of  the  lines  had  been  completed, 
but  that  the  remainder  had  been  abandoned,  and  that 
the  compulsory  powers  for  making  it  had  expired. 

The  bill  was  filed  by  the  Plaintiff,  on  behalf  of  the 
ZIL  shareholders,  against  the  Company  and  the  ten 
directors  alone ;  but  it  alleged,  that  the  3121  shareholders 
were  very  numerous,  and  could  not  be  made  parties, 
but  that  their  interests  were  identical  with  those  of  the 
Plaintiff;  and  as  to  the  2JL  lOs.  and  22/.  shareholders, 

the 
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the  bill  charged  as  follows:  —  "  That  the  number  of       1849- 
holders  of  the  sjud  shares  of  27/.  10*.  each  and  22L  each    ^^^'^'^^ 
trere  so  great,  and  their  rights  and  liabilities  were  so  v, 

subject  to  change,  by  death  and  otherwise,  that  it  would  b,rkbnhbad^ 
not  be  possible,  without  the  greatest  inconvenience,  to   Lanoashirk, 
make  them  parties  to  this  suit,  and  so  to  do,  would  ^  jui^ction 
render  it  impossible  to  bring  this  suit  to  a  termina-      Railway 
tion ;  but  their  interests  were  identical  with  the  in* 
terests  of  the  persons,  Defendants  thereto,  all  of  whom 
were  holders  of  some  of  the  shares  of  27L  10*.  each, 
and  22/.  each." 


The  bill  prayed,  that  it  might  be  ascertained,  under 
the  direction  of  the  Court,  whether  any  and  what  part 
of  the  call  of  10/.  per  share  was  required  for  any  of 
the  purposes  to  which  monies  to  be  raised  by  means  of 
the  shares  of  31JL  each,  were  lawfuUy  applicable:  — 
and  that  the  Defendants  might,  thereupon,  be  per- 
petually restrained,  by 'the  injunction  of  the  Court, 
from  prosecuting  any  proceedings  against  the  Plaintiff, 
or  those  for  whom  he  sued,  for  enforcing  payment  of 
such  call,  other  than  such  part  as  might  be  so  required, 
and  from  declaring,  confirming,  enforcing  or  otherwise 
acting  upon,  any  forfeiture  of  any  of  the  shares  of  31/. 
each,  in  respect  of  any  part  of  such  caU,  other  than 
such  part  as  might  be  so  required,  and  that  any  part  of 
such  call  which  had  been  paid,  other  than  such  part  as 
might  be  required,  might  be  repdd.  And  that  in  the 
mean  time,  and  until  the  part  so  required  should  be 
ascertained  by  the  direction  of  the  Court,  the  Defend- 
ants might  be  restrained  from  prosecuting  any  action 
in  relation  to  such  call.  It  also  sought  to  restrain  the 
Defendants  from  making  any  further  call,  and  declaring 
any  forfeiture,  or  commencing  any  action  in  relation  to 
any  such  further  call,  and  for  further  relief. 

Gff  3  To 
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1849.  To  thia  biU^  the  Defendants  demurred  for  want  of 

'^^'""^^  equity^  and  also,  on  the  ground  that  the  2721  10s.  and 

o.  22L  shareholders  or  a  sufficient  number  of  each  ekoi 

BiBKBNHBAD  ^  rcpT^^ent  tho  remainder,  were  neoessary  parties. 

IaAHCABUULE, 

^JuNCTioiT'       Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  de» 
Rsiiwsy      murrer.     The  subject  of  compbiint  relates  to  matters 
^^^*     concerning  the  internal  management  of  the  Company, 
and  as  to  these,  the  Court  will  not  interfere ;  Fou  y. 
HarbMk  (a),  Mozky  v.  Alston  (b).  Lard  y.  The  Capper 
Miners^  Company  (c).     The  matter  Is  such,  that  the 
majority  of  the  co-partners  would  bind  the  minority; 
Const  Y.  Harris  (d) ;  and  it  is  capable  of  confirmation 
at  a  general  meeting  of  shareholders.     The  Plaintiff  is 
bound,  at  first,  to  adopt  the  removes  proYided  by  the 
partnership  contract;    Waters  y.   Taylor {e)i  and  take 
the  .opinion  of  the  shareholders  at  a  general  meeting; 
The  Exeter  and  Crediton  Railway  Company  y.  BuUer{g). 
Here  it  appears,    that    the  Plaintiff  and  others  for 
whom  he  snes,  haYC  purposely  abstained  from  attending 
and  YOting.     The  case  is  similar  to  Yetts  y.  The  Nor- 
folk Railway  Company  {h),  where,  to  a  bill  filed,  on 
the   ground  that   proposed  calls  were  unnecessaiy,  a 
demurrer  was  allowed  by  the  yice-Chancellor  Knight 
Bruce.     The  accounts  asked  are  inconsistent  with  the 
continuance  of  the  Company,  and,  in  order  to  dissolYe 
and  wind  it  up,  all  the  partners  must  be  parties; 
Evans  y.  Stakes  {i). 

The  bill  is  also  defectiYC  as  to  parties,  those  312. 
shareholders  who  haye  paid,  and  the  other  daases  of 

shareholders 

(a)  2  Hare.  461.  497.  (e)  15  Ve*.  10. 

lb)  1  Pm.  790.  \g)  5  Bmlwi^  Ck.  21 1. 

(c)  1  HaU  4*  Tw.  85.  and  2  \h)  5  Railway  Ca,  487. 
PhUL  740.                                                  (t)  1  Keen,  24. 

(d)  Twm.  ^  R,  496. 
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flhareholders  of  27/.  lOs.  and  222.  have  interests  opposed        1849. 
to    that  of  the  Plaintiff^    and  he,  therefore,   cannot     ^^"^^^^ 
properly  represent  them.     Some  Defendants  ought  to  v. 

be  added,  who  may  exclusively  represent  those  interests ;  b,,hb^head 

Harmer  v.  Gaodinff{a),  Richardson  v.  tiastings{b)y  Mtl-  Lancashibb, 

bank  V.  Cottier  (c).  '"ju^'^ion" 


Mr.  R.  Palmer  and  Mr.  F.  H.  Goldsmid^  in  support 
of  the  bilL  This  is  not  a  biU  to  interfere  with  the  in- 
ternal management  of  the  Company,  but  one  to  prevent 
the  commission  of  a  firaud  upon  a  particular  class  of 
diareholders.  The  Directors  are  trustees,  and  the 
Court  has  always  held  that  it  has  jurisdiction  over  a 
corporation,  as  an  individual,  to  control  the  corrupt  ex- 
ecution of  a  trust;  Dummer  v.  The  Corporation  of 
Chippenham  (d).  Belief  was  granted  against  a  corpora- 
tion in  respect  of  such  acts,  in  the  case  of  Colman  v. 
The  JBastem  Counties  Railway  Company  (e),  and  a 
Company  of  this  sort  is  not  to  be  regarded  as  a 
common  partnership,  Cohen  v.  }Ftlkinson(ff),  which  is 
simihir  to  the  present  The  act  complained  of  ''is 
not  within  the  common  contract "  between  the  parties, 
and,  therefore,  the  majority  cannot  bind  the  minority ; 
JEx  parte  Morgan  (h).  It  would  be  useless  to  attend 
a  general  meetings  where  the  majority,  having  an  op- 
posite interest,  have  previously  determine  on  con- 
sulting' their  own]  interests  and  on  a  fraudulent  exer- 
dae  of  their  legal  powers ;  besides  no  general  meeting 

could 

(a)  IS  Jurist,  400.  (g)  Anti,  125.  138.,  1  HaU  f 

lb)  7  Beav.  SOI.  Tw.  554.,  and  1  Mac.  #  Chr. 

(c)  1  CoU.  237.  481. 

(<0  H  F^i.245.  (h)  1  HaU^Tw.320.,  and  1 

(e)  10  Beavan,  I.;   and  see  Mac.  if  Gor.  225.,  and  I  De  G. 

Bagthaw  ▼.  Eatiem  Unkm  Rail'  ^  Sm.  750. 

way  Company^  7  Hare,  114.  and 

2HaUiTw.20U 

Gg  4. 


Railway 
Gompany.  . 

! 
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1849.       could  rescind  the  call,  8  &  9  Vict.  c.  16.  9.  90.,  if  the 
^j^^^    matter  be  within  the  legal  powers. 

9. 

The  Xhe  bill  is  properly  framed,  so  as  to  ezdude  the  ob- 

Birkenhead,  ..*i..„  ,, 

Lancashire,  jection  of  want  of  parties :  it  alleges  that  the  parties  are 

"°jS!?ion"  identified  in  interests;  Apperly  v.  Page  {a),  Preston  y. 

RaUway       The  Grand  ColKer  Dock  Company  {b),  WUson  y.  Stmt- 

^^■"I*"y-     hope(e). 

Mr.  Turner,  in  reply. 

77ie  Masteu  of  the  "RohhS.   I  will  oondder  the  case. 


1850.  ^^  Master  of  the  Rolls. 

This  bill  proceeds  upon  the  notion,  that  it  is  within 
the  jurisdiction  of  this  Court  to  take  the  accounts,  and 
make  the  enquiries  necessary  for  the  purpose  of  ascer- 
taining, whether,  under  the  circumstances  to  which  tiie 
Company  is  reduced  and  in  a  continuing  concern,  it  is 
proper,  in  the  due  management  of  the  affairs  of  the 
Company,  to  raise  money  by  way  of  call  from  the 
shareholders  whom  the  Plaintiff  assumes  to  represent, 
and  who  have  neither  paid  up  their  calls,  nor  taken  the 
trouble  to  attend  the  meetings,  in  which  the  question  of 
makmg  such  calls  was  discussed.  It  appears  to  me, 
that  this  case  can  only  be  considered  as  an  attempt  to 
induce  this  Court  to  interfere  in  the  internal  manage- 
ment of  the  affidrs  of  the  Company,  and  to  take  upon 
itself  to  determine  a  question,  which  might  well  and 
ought  to  be  determined  by  the  shareholders  themselves 
at  general  meetings.  The  only  foundation  for  relief,  in 
this  Court,  is  the  allegations  that  the  calls,  in  the  cir- 
cumstances 

(a)  1  PhUl.  779.  (c)  2  CaUy.  S29. 

(6)  n  Simons,  327. 
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cumstances  which  have  happened^  are  not  wanted^ 
and  that  the  Plaintiff  and  other  shareholders  of  the 
class  to  which  he  belongs  are  or  are  Ukelj  to  be  de- 
frauded, bj  a  scheme  formed  bj  the  other  shareholders, 
seeking  in  some  way  to  benefit  themselves  or  the  other 
classes  of  shareholders,  to  the  prejudice  of  the  Plain- 
tiflv  And  those  for  whom  he  sues,  and  proceeding  to 
enforce  calls  in  pursuance  of  such  alleged  fraudulent 
scheme* 


V, 

The 

Birkenhead, 

Lakcashibe, 

and  Cheshire 

Junction 

Railway 

CompaDy* 


The  bill  contuns  many  allegalions  of  fraudulent  and 
improper  motives :  an  intention  to  prejudice  one  class 
of  shareholders  for  the  benefit  of  the  others.  But  these 
allegations  do  not  rest  on  any  specific  facts  sufficient  to 
support  the  imputations ;  and  the  Plaintiff,  so  far  from 
stating  that  any  attempts  have  been  made  to  bring 
the  matter  under  the  consideration  of  the  shareholders 
at  large,  or  to  procure  any  improper  resolution  of  the 
Directors  in  the  management  of  the  affiiirs  of  the  Com- 
pany to  be  rescinded,  states  the  contrary,  and  that  most 
of  the  shareholders  for  whom  he  sues  have  not  attended 
the  meetings,  or  made  any  attempt  to  correct  any  error 
which  may  have  been  made. 


It  does  not  appear,  from  any  facts  distinctly  alleged 
in  this  bill,  that  the  holders  of  shares  of  31/.  each 
have  made  payments  in  proportion  to  the  holders  of 
the  other  shares,  or  that  they  are  not  now  more  in 
arrear  than  the  others,  or  that  it  may  not  be  right  and 
just  to  make  and  enforce  payment  of  the  calls  com^* 
plained  of,  either  for  the  purpose  of  carrying  on  works 
which  it  may  be  necessary  to  complete,  or  for  the  pur- 
poses of  paying  debts  or  answering  liabilities  which 
must  be  provided  for;  and  the  Plaintiff,  not  thinkiug  fit 
to  call  or  attend  meetings,  in  which  any  questions  of 
this  sort  may  be  properly  settled,  prefers  comiug  into 

this 


Company. 
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1850.  this   Court,  for  an. enquiry  to  aaoertoin  whether  any 

^^^^^C^  part  of  the  call  for  lOi  is  required,  for  the  purposes  to 

V.  which  the  monies  to  be  so  raised  are  lawfully  appB- 

BiBKBNHBAD  ^^^9  AZ^d  for  an  injunction  to  restrain  any  proceedmgs 

Lancashire,   at  law  to  recover  the  amount  of  such  calk. 
andCBBSHiRB 
Junction 

J^^^^  '  ^^  ^  indeed  alleged,  that  there  is  an  intention  to 
abandon  part  of  the  worics,  for  the  completion  of  which 
the  powers  were  granted  to  the  Company.  This  may 
be  quite  unauthorised,  but  it  is  not  sufficient  to  shew, 
fiiat  the  enfcMrcement  of  the  call  may  not  be  necessary 
for  lawful  purposes,  and,  even  supposing  the  Plaintiff 
to  have  some  well  founded  reason  to  complain  of  what 
has  been  done,  it  appears  to  me  that  he  cannot  have  the 
remedy  for  which  he  asks. 

This  bill  contemplates  the  continuance  of  the  Com- 
pany, for  at  least  some  of  the  purposes  for  which  it  was 
incorporated,  and  the  maintenance  of  some  of  the  works 
which  it  was  authorised  to  make,  and  it  would,  I  Unnk, 
be  impossible  for  this  Court  to  entertain  jurisdiction  in 
such  a  case  as  this,  without  assuming  authority  to  in* 
terfere  in  the  internal  management  of  all  companies 
and  partnerships,  whenever  a  question  arose  as  to  the 
proper  amount  of  a  call  required  for  the  lawful  purposes 
of  the  Company. 

I  am  therefore  of  opinion,  ^that  the  Plaintiff  is  not 
entitled  to  any  relief  upon  this  bill,  and  that  the  de- 
murrer for  want  of  equity  must  be  allowed 

I  think  also  the  bill  is  defective  as  to  parties^  in 
suing  on  the  behalf  of  all  the  holders  of  shares  of  3U 
each,  as  well  those  who  have  paid  the  calls  as  those 
who  have  not,  and  in  not  sufficiently  allying,  that  the 

hohkn 
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holders  of  the  other  shares  are  represented  by  the  De-        1850. 

fendants.  ^^^^"^^^^^ 

Bailkt 

V. 

The 

Mr.  JB.  Palmer  asked  leave  to  apiend.  Lancashirb,' 

andCHBSHiRB 
^  ...  Junction 

Hue  Masteb  of  the  Bolls  refused  it  Railway 

Ckunpanjr. 


During  the  argument, 

Mr.  JB.  Palmer  proposed  to  read  clauses  in  the  act 
not  set  out  in  the  bill,  ailing,  that  it  was  enacted 
that  the  act  should  ''  be  a  public  Act  and  should  be 
judicially  taken  notice  of  as  such"  (a). 

Mr.  Turner  opposed  this. 

The  Masteb  of  the  Rolls. 

It  has  been  determined,  that  you  cannot  go  out  of 
the  record,  and  that  even  if  the  act  were  inaccurately 
stated  in  the  bill,  you  must  take  it,  upon  demurrer, 
as  it  is  stated. 

(a)  10  &  11  net  c.  cczzii.  <.  36. 
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March  I,  2. 


A  bfll  was 
filed  by  a 
shareholder 
on  behalf  &c., 
to  prevent  the 
Directors 
making  a  part 
only  of  the 
railway,  aban- 
doning the 
rest,  and  for 
an  indemnity. 
There  were 
several  classes 
of  sharehold- 
ers.   Held, 
that  it  was 
not  necessary 
that  the  se. 
veral  classes 
should  be 
severally  and 
separately 
represented 
on  the  record. 


DUMVILE,  on  behalf  Ac,  v.  The  BIRKENHEAD, 
LANCASHIRE,  and  CHESHIRE  JUNCTION 
Riulwaj  Companj. 

A  N  Act  of  Parliament  (a),  passed  In  1837,  autho- 
^^"  need  the  making  of  a  railway  from  Chester  to 
Birkenhead. 

A  second  act  (b),  passed  in  1846,  authorised  another 
Company  to  construct  a  junction  railway,  uniting  tbe 
first-mentioned  railway  with  the  Birmingham  and 
Manchester  Railway/ 

A  third  act(c),  passed  in  1847,  amalgamated  tbe 
companies,  and  converted  the  shares  in  the  new  or 
amalgamated  Company  into  three  classes,  namely,  those 
of  27L  10s.,  those  of  222.,  and  those  of  31/L  respectiTelj. 

Dumvile,  the  Plaintiff,  was  owner  of  £orij  3U 
shares.  He  filed  the  bill ''  on  behalf  of  himself  and  all 
other  the  shareholders  or  proprietors  of  shares  ^  in  tbe 
amalgamated  Company,  except  the  Defendants,  against 
that  Company  and  the  Directors  thereof,  alleging,  in 
substance,  that  the  Directors,  being  unable,  for  want  of 
funds,  and  by  reason  of  the  expiration  of  their  com- 
pulsory powers  to  complete  the  junction  line,  had  re- 
solved and  determined  to  abandon  the  whole  forty-six 
miles  of  it,  except  oidy  seventeen  wiles ;  and  that  they 
were  raising,  by  calls  and  loans,  a  large  sum  to  com- 
plete this  fraction  of  the  whole  undertaking. 

The 


(a)  7»r.4.&inc/.c.  cvii. 

[b)  9&  10  Fie/,  c.  xci. 


(c)  lO&H  Fic^.c.ccxxil 


CASES  IN  CHANCERY.  445 

The  bill  stated^  that  he  had  paid  102.  per  share  on        1850. 
his  shares,  being  the  full  amount  called  to  the  end  of 
1849 ;  but  that  the  Directors  had  since  made  calls  of 
107.  a  share  on  the  31/.  shares,  and  2/.  a  share  on  the  birkbnuead, 
222.  shares,  for  completing  the  seventeen  miles  of  the    Lancashire, 
nulwaj;  that  the  Directors  had  threatened  to  make     Junction 
fiirther  calls,  and  to  forfeit  the  Plaintiff's  shares  not       Railway 
paid  up,  and  had  commenced  an  action  against  him  to 
recover  the  call  of  lOL  per  share. 

The  bill  stated,  that  at  a  general  meeting,  the  Di- 
xectors  were  authorised  to  borrow  200,000/.  for  those 
purposes. 

It  charged,  that  the  shareholders  were  very  numer- 
ous, and  it  alleged  as  follows :  —  "  That  upon  the  1st 
of  January  1850,  all  the  proprietors  of  all  classes  and 
shares  in  the  Company  became  entitled  to  share  the 
profits  of  the  Company  equally,  in  the  proportions 
of  the  amounts  actually  piud  up  on  their  shares,  and 
accordingly,  the  proprietors  of  the  shares  of  27 L  lOs. 
each  had  no  interest  in  requiring  any  further  calls  to 
be  made  or  paid  up  on  the  said  31/.  shares  and  22/. 
shares  respectively,  except  for  the  lawful  purpose  of 
such  further  calls  being  applied  in  making  and  con- 
structing the  whole  of  the  said  Jines  and  works  of  the 
Company,  as  authorised  by  parliament,  which  was  not 
intended;  and  that  even  if  the  proprietors  of  the 
shares  of  27/.  10^.  each  had  (which  they  had  not)  any 
separate  or  distinct  interest  in  having  such  further 
calls  made  and  paid  up,  they  and  their  interests,  in 
that  respect,  were  sufficiently  represented  in  this  suit 
by  the  Defendants,  the  Directors,  who  were  respectively 
holders  and  proprietors  of  some  of  the  shares  of  27/.  lOs. 
eAch  In  the  Company ;  that  the  illegality  of  the  afore- 
said determination  of  the  said  Company  and  of  the 

said 
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1850.  said  Direoton  thereof  to  abuidon   the  oonBtractm 

'^^  c£  the  parliuientny  lines  «>d  worics,  and  to  m.b 

0.  the  nuway  nom  Chetier  to  WaUam  Bridge  011I7,  and 

BiBKUHBAD  ^  ^  ^^  ^1^  porpoee,  the  other  acts  herein  men-' 

Lancashibb,  tioned,  was  of  m  nature  which  affected,  in  common,  the 

*^im^™'  intevesU  of  the  Plaintiff  and  all  other  the  proprieton 

J^^  of  shaiee  in  the  Company,  and  that  the  determinatioa 


OoftUpKOfi 


of  the  Directors  was  incapable  of  being  lawfbllj  exe> 
cuted  by  the  Company,  or  anthorised  or  sancticxied  bj 
the  proprietors  of  shares  in  the  same,  and  that  the 
Plaintiff  had  always  dissented  from  and  had  never  con- 
corred  in  the  aforesaid  ill^al  proceedings  of  the  De- 
fendants." 

The  bill  shewed  that  part  of  the  works  complained  of 
had  been  executed. 

The  bill  prayed  a  declaration,  that  it  was  not  witlun 
the  powers  of  the  Defendants  to  make  the  portion  of 
the  nulway  only,  otherwise  than  for  the  purpose  of 
completing  the  whole,  or  to  apply  the  fimds  or  enforce 
the  calls,  or  raise  money  for  that  purpose ;  and  it 
prayed  that  the  Directors  might  be  decreed  to  indem- 
nify and  save  harmless  the  Company  and  the  funds 
thereof,  from  all  the  consequences  of  these  ill^al  acts 
and  proceedings  of  the  Directors,  and  for  an  injunction 
against  these  several  acts. 

To  this  bill  the  Company  demurred  for  want  of 
equity  and  want  of  parties. 

Mr.  BoupeU  and  Mr.  Glasses  in  support  of  the  de- 
murrer. As  to  the  want  of  equity,  this  case  differs 
from  Cohen  v.  WUhinean  (a) ;  for  in  that  case  the  worb 

(a)  AM,  125.  ISa,  1  HeU4r  Tm.  554.,  1  Mec.  i  Gar.  46U 
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liad  not  been  commenced,  but  in  the  present  a  con-        1850. 
siderable  progress  had  been  made.  Dc'vilb 


The 


IThe  Master  of  the  Bolls.     That  argument  will  bibkbnhbad 
not  help  you;  for  in  Cohen  v.  Wilkinson  {a)  the  Di-   Lancashire, 
rectors  had  entered  into  contracts.     There 
been  seyeral  authorities  since,  where  works  had  been 
completed  to  a  considerable  extent.] 


have  also  "jonoton*' 
Railwaj 
Company. 


2.  There  is  a  misjoinder  of  Plaintiflb.  The  FlsdntifF 
sues  on  behalf  of  all,  and  the  bill  seeks  to  restrain 
the  call  of  lOL  per  share ;  while  there  are  persons  who 
have  abready  paid  it,  and  who,  therefore,  have  distinct 
and  opposite  interests  to  that  of  the  Plaintiff,  who  pro- 
fesses to  represent  them.  It  is  sud,  that  this  class  is 
represented  by  the  Directors ;  but  that  cannot  be,  for 
the  Directors  are  called  upon  to  indemnify  that  very 
dass.  The  bill,  also,  professes  to  represent  those  share- 
holders who,  at  a  general  meeting,  have  sanctioned  the 
intended  loan,  and  who  are  bound  by  their  acquiescence. 
This  again  is  irregular  in  point  of  pleading. 

3.  There  is  an  imperfect  representation  of  interest 
There  are  three  classes  of  shareholders,  namely,  the 
27/.  10«.,  22L,  and  31L  shareholders.  They  have  op- 
posite interests,  and  should,  therefore,  be  represented 
by  distinct  and  different  persons.  This  was  held  in  the 
recent  case  of  Bailey  y.  The  Birkenhead  Sfc.  Railway 
Company  {b)f  where  the  bill  was  filed  by  Bailey,  on 
behalf  of  himself  and  the  other  31/.  shareholders ;  and 
it  was  held,  on  demurrer,  that  the  suit  was  defective 
for  want  of  parties,  ^^  in  suing  on  behalf  of  the  share- 
holders of  31/.  each,  as  well  those  who  had  paid  the 

calls 


(a)  Ante,  125.  )38.,  1  HaU^ 
7\ff.  6S^  1  Mac.  i  Got. 4»l. 


(b)  Anie,p.^33. 
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Birkenhead, 
Lancashibe, 
andCuBSBiBB 
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Railway 
Company. 


calls  as  those  who  had  not ;  and  also  defective  in  not 
alle^dgy  as  it  ought  to  have  done,  under  the  dicinii- 
stancesy  that  the  holders  of  the  other  shares  were  duly 
and  fiillj  represented  by  the  Defendants.^ 

Mr.  Turner  and  Mr.  Cole,  contra.  As  to  parties,  the 
last  case  cited  illustrates  the  distinction.  There  there 
was  a  question  of  internal  management,  in  whtdi  two 
classes  of  shareholders  had  different  interests;  but  here 
the  Directors  are  doing  acts  altogether  illegal  It  is, 
therefore,  to  the  common  interest  of  all  classes,  that 
they  should  be  prevented  doing  so.  Colman  v.  The 
Eastern  Counties  Railway  Company  (a)  and  Preston  v. 
The  Grand  Collier  Dock  Company  {h)  decide  the  point 


Mr.  Roupell  in  reply. 

The  Master  of  the  Rolls. 

In  cases  of  this  nature,  it  is  very  far  from  the  db- 
position  of  this  Court  to  assist  objections  of  this  Hnd, 
except  in  cases  where,  according  to  the  interests  of 
every  class,  justice  requires  it.  The  difficulty  with 
which  suits  of  this  description  are  sustiuncd  at  all,  is 
so  exceedingly  great,  and  the  powers  entrusted  to  the 
Directors  are  so  apt  to  be  misapplied,  when  such  com- 
panies get  into  difficulties,  that  the  Court  is  exceed- 
ingly desirous,  if  it  can,  of  overcoming  every  objection 
which  is  merely  technical. 

If  I  were  even  of  opinion  that  these  objections,  or 
any  of  them,  ought  to  be  sustained,  the  only  effect 
would  be,  that  I  should  allow  an  amendment  of  this 
bill,  and  it  might  be  brought  forward  again  in  the 
course  of  a  few  days  in  a  different  shape,   and  this 

would 


(a)  10  Beacon^  1. 


{b)  nSmons,2Sn. 


Company. 
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would  be  very  far  from  advantageous  to  any  body,        1850. 

though  occasioning  a  great  additional  ezpeuBO  and  a    ^'^^^^'^^^ 

^elay  not  worth  purchasing.  «. 

The 

BlEKKNOEAD, 

As  to  the  first  question,  —  I  must  adhere  to  the  Lancashire. 
rule  which  has  been  adopted  in  regard  to  public  com-  Jdmction^ 
panics.  They  obtain  their  vast  powers  from  Parliament,  ^?^^5[ 
for  the  completion  of  certain  specified  works,  and  are 
not  to  be  allowed  to  apply  the  monies  which  they  have 
rused,  or  the  powers  which  have  been  given  them  for 
those  purposes,  for  any  others  than  those  for  which  they 
were  originally  granted.  It  must  be  so  in  the  present 
instance.  The  Directors  must  apply  to  the  Legisla- 
ture for  additional  powers,  unless,  upon  appeal,  the 
liord  Chancellor  or  the  House  of  Lords  should  other- 
wise determine  this  case.  In  this  Court,  I  cannot  de- 
cide otherwise,  after  the  decisions  already  made  here 
and  elsewhere  on  that  subject  K  those  decisions  be  not 
known  (though  I  think  they  really  must  be)  amongst 
persons  engaged  in  nulway  afiairs,  the  sooner  they  are 
informed  of  them  the  better,  because  they  put  themselves 
to  vast  expense  in  striving  agfunst  the  consequences  of 
that  rule  of  law,  which  they  must  either  submit  to  or 
get  altered. 

Now  the  object  of  this  bill  is,  to  restrain  an  act, 
which  this  Court*  has  determined  to  be  illegal,  and  to 
call  on  the  Directors,  under  whose  management  that 
act  has  been  done,  to  indemnify  those  who  are  likely  to 
suffer  by  it  Is  it  necessary  to  have  that  distribution 
of  parties  which  is  contended  for  ?  Is  it  not  rather 
to  be  said,  that,  even  if  a  party  has  voluntarily  taken  a 
part  in  doing  an  illegal  act,  he  may  be  heard,  on  an  ap- 
plication to  this  Court,  to  put  an  end  to  it,  and  to  have 
an  indemnity.  I  ought  not  to  be  particularly  minute 
as  to  the  distribution  of  parties  under  such  circum- 

Vol.  XII.  Hk  stances 
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1850.        flbBMM  m  these,  ibr  H  is  the  intemt  of 

ooooenied  io  tins  Compaij  (ooq^t  tlie  Direefeaa^  vb 
are  Boog^  to  be  ude  penonsDj  InOik)  ts  itoplartkr 
fllegil  prooeediiigi  wUch  we  tfareatened,  and  toobdia 
an  indenuiity,  if  diey  can*  fiom  tkoae  who  hait  eon- 
mitted  the  illegal  act 

It  ia  enough  for  me  to  say,  on  thia  gromid  iloae, 
that  I  think  this  bSD  masj  be  sostained  in  its  peBOt 
form.  Be  it  obaerred,  howerer,  thai  this  i^pEei  od^ 
to  the  state  of  fiu^  appearing  in  the  allegatioiiB  of  Ae 
bill ;  but  upon  an  application  for  an  injonctioii,  tlie 
facts  allied  may  not  be  made  out  hj  the  eiideooeL 

On  this  record,  it  appears  to  me,  that  the  Phmtiff 
does  all^  a  case  of  equity,  andl  think  that  dus  billis 
suffident  in  form  to  entitle  me  to  say,  that  tiie  demmTer 
must  be  oyerruled. 

Demurrer  ovemilei 
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COCKS  V.  PUBDAY.  j«,.3l. 

THE  Plaintiff  was  the  aaagnee  of  a  musical  com-  The  Court 
poisition,  called  the  ^'  Die  Elfin  Waltaser^'*  wMch  p^^^  ^^^ 
had  been  composed  by  a  foreigner^  and  published  in  ?» undertok- 

England  and  abroad,  contemporaneously,  on  the  same  an  admission 
Af.-^  upon  a  trial  at 

^3^-  law,  the  law 

on  the  point 

On  the  19th  of  January  1848,  the  Plaintiff  nlti-  ^Sj''* 

matelj  established  his  right  at  law  agunst  the  De^  taking,  been 

fendanty    the   Court    of    Common    Pleas  (a)    haying  state  ofun- 

decided  upon  a  special  case  in  his  favour.  certainty,  by 

*^  reason  of 

conflicting 

A  bill  having  been  filed  in  this  Court  in  June  1848,  ^^^^  ^^ 
respecting  both  the  ''  Die  Elfin  Waltzer "  and  Another  Courts. 
publication  called  ''The  Elfen  Song,"  the  music  of 
which  was  alleged  to  be  similar;   an  injunction  was 
granted  (the  Defendant  not  appearing)  on  the  6th  of 
July  1848,  restraining  the  publication  of  both. 

The  Defendant  put  in  his  answer,  and  on  the  11th  of 

November  1848,  moved  to  dissolve  the  injunction  as  far 

as  related  to  **  The  Elfen  Song,"  he  then  alleging,  that 

the  verdict  at  law   had  established  the  legal    right 

merely  to  "  Die  Elfin  Waltzer,"  but  not  to  "  The  Elfen 

Song,^  the  latter  of  which  not  being  then  in  contest  in 

the  action.     He  also  insisted,  that  the  foundation  of 

both  was  an  old  Swiss  air,  by  a  variation  of  which^ 

both   parties  had  produced  a  different  result      The 

Master  of  the  Bolls  was  then  of  opinion,  that  the  case' 

was 
(a)  See  Coda  ▼.  Pwrday,  6  C.  B.  Rep.  860. 
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1850.  was  doubtful,  but  that  he  ought  to  continue  the  in- 
Cocks  junction,  the  Plaintiff  undertaking  to  bring  an  action, 
V.  and  the  Defendant  admitting,  on  the  trial,  that  the 

Pluntiff  was  entitled  to  the  copyright  of  the  <<  Elfin 
Waltzer,**  and  the  motion  was  ordered  to  stand  oyer 
in  the  meanwhile. 

By  the  terms  of  the  order  of  the  11th  of  November 
1848,  as  drawn  up,  the  injunction  was  continued ;  '*  and 
the  Plaintifl^  by  his  Counsel,  undertaking  to  bring  an 
action-at-law,  and  the  Defendant,  by  his  Counsel,  un- 
dertaking, for  the  purpose  of  such  action,  to  admit  the 
Pbiintiff's  copyright  in  the  'Elfin  Waltzer,'  it  was 
ordered,"  that  the  motion  should  stand  over  until  after 
the  trial,  with  liberty  to  apply. 

An  action  was  accordingly  brought  to  decide  the 
legal  right  to  '<  The  Elfen  Song,"  but  before  it  had  b«en 
tried,  a  case  of  Boosey  y.  Purday  (a)  occurred  in  the 
Court  of  Exchequer,  in  which  it  was  held,  on  the 
5th  of  June  1849,  that  a  foreign  author,  residing  and 
composing  his  work  abroad,  and  first  publishing  it  here, 
does  not  acquire  any  copyright  This  decision  bdng 
opposed  to  the  prey ious  decision  of  the  Court  of  Conunon 
Pleas  in  CockM  y.  Purday ^  the  Defendant  now  moyed : 
—  that  the  imdertaking,  on  his  part,  contained  in  the 
order  of  the  11th  of  November  1848,  might  be  yaried, 
so  as  to  make  it  an  undertaking  to  admit,  for  the 
purposes  of  the  action,  that  the  Plaintiff  was  entitied 
to  all  such  copyright,  if  any,  as  by  law  is  capable 
of  subsisting  in  the  **  Elfin  Waltzer,"  being  a  com- 
position first  published,  simultaneously,  in  this  country 
and  abroad,  and  composed  by  an  alien  finend  there 
domidled. 

Mr. 
(a)  4  Ex<A.  Sep.  145. 
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Mr.  Turner  and  Mr.  R.  Palmer,  in  support  of  the  1850. 
motion^  axgued,  that  the  Defendant  ought  to  be  relieved 
from  the  undertaking,  for  that,  if  this  case  proceeded 
to  a  hearing,  the  Court  would  find  it  impossible  to 
bind  the  Defendant  by  the  result  of  the  special  case  in 
Cocks  V.  Pwrday. 

Mr*  WalpoUy  Mr.  Campbell,  and  Mr.  Webster,  cimtrh, 
axgued,  that  this  was  an  attempt  to  escape  from  an  un* 
dertaking  [deliberately  given,  and  to  deprive  the  Plsdn- 
tiff  of  the  benefit  of  his  verdict  at  law^ 

Chappell  V.  Purday  (a),  Boosey  v.  Davidson  (J),  Cocks 
y.  Purday(c\  Boosey  v.  Purday  (d)  were  cited. 

77i€  Masteb  of  the  Rolls,  after  referring  to  the 
present  conflict  of  authorities  on  the  point,  said,  he 
thought  the  question  ought  not  to  be  brought  before 
the  court  of  law,  imder  the  drcumstances  in  which 
it  at  present  stood,  and  that  it  was  not  right,  that 
the  Defendant,  in  trying  a  legal  right  before  a  court 
of  common  law,  should  be  bound  by  an  admission, 
made  under  such  peculiar  drciunstances.  He  dis- 
charged the  Defendant  from  his  undertaking  to  the 
extent  asked,  upon  payment  of  all  the  costs  occaeaoned 
thereby. 

(a)  UMee.  ^  W.  m  (c)  5  C.  B.  Bep.  860. 

(b)  18  Zr.  J.  (Q.  B.),  17*.  (d)  4  Ex.  Bep.  146. 
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March  6. 


WILSON  V.  EDEN. 


A  testator  HpHE  Court  on  a  former  oocasion  (a),  not  feeling 
tS? if^  his  aatisfied  with  the  certificate  of  the  Court  of  Ex- 

daughter  chequer  (ft),  directed  a  second  case  for  the  opinion  of 

S'Siemide    t^e  Court  of  Queen's  Bench.    The  wiU  of  Jforftm  Daw^ 
of  her  body      $on^  referred  to  in  the  will  of  the  testator  Peter  John- 
^ralef,  or  no     ^^"'^f  ^^^  ^^^  made  part  of  the  case.    The  effect  was  as 
such  issue         follows:— 
male  as  should 
be  entitled,  by 

^^'SlKi  ^'"'^  Damson,  by  his  wifl  dated  in  1769,  afto 
^»  to  his  giving  a  life  estate  to  Sir  John  Eden  (the  husband  of 
J^^.^J*'"  Dorothea,  the  daughter  of  the  testator  Peter  Johnson), 
limited, then  proceeded  thus:  —  ''And  from  and  after  his  decease, 
of  those  caws  ^^^f  ^^  <^^^  ™7  i^ephew  Sir  John  Eden  shall  have 
he  devi^  the  more  sons  than  one  of  his  body  lawfully  begotten,  then 
the  daughters  unto  and  to  the  use  of  the  second  son  of  my  said 
liti**'*tt'S^*^  nephew  Sir  John  Eden  lawfully  to  be  begotten,  and  of 
clea£.  Held,  the  heirs  male  of  the  body  of  such  second  son  lawfully 
oJ^el^^  issuing;  and  in  defeult  of  such  issue,  to  the  use -of  the 
and  Court        third,  fourth,  and  all  and  every  other  the  son  and  sons 

cln^T"*'  of  *®  ^^y  ^^  ^y  «"^  nephew  Sir  John  Eden,"" 
the  opinion  except  his  eldest  son,  successiyely,  and  the  several 
of  QJB.,  Siat  ^^^  ^^  respective  heirs  male  of  their  bodies.  Then 
the  words  followed  a  long  series  pf  limitations,  condttding  with  an 
male"  were      ultimate  devise  to  his  own  right  heirs  for  ever.    There 

to  be  read        ^jj^^  followed  this  proviso:   that  in  case  the  tide  of 

**  issue  male  \ 

of  her  bodv  "    Baronet,  then  vested  in  Sir  John  Eden,  should  descend  to 

not^'*^sue  *^®  second,  third,  or  any  other  younger  son  of  Sir  John 
male  of  her  Eden, 

that  upon  any  failure  of  issue  male  of  the  daughter,  her  daughters  took  the  estate. 
Where  the  words  of  a  will  are  capable  of  a  construction  which  will  give  effect  to 
every  word,  it  is  not  within  the  competency  of  the  Court  to  alter  theur  collocation. 
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Eden,  or  to  any  other  peiBon  to  whom  his  estates  were  1850. 

by  his  will  limited,   his  estate  and  interest  therein  tT^^^^ 

given  should  from  thenceforth  cease,  and  the  person  v. 
next  entitled  might  thereupon  enter. 

The  will  of  Peter  Johnson  is  stated  in  a  former 
volnme  (a).  It  is  only  necessary  to  repeat  the  proviso, 
upon  which  the  question  principally  depended,  which 
was  as  follows : — *^  Provided  always,  that  if  it^shall  hap- 
pen, that  my  said  daughter  shall  have  no  issue  male  of 
her  body  limng  at  her  deaths  or  no  such  issue  male  as 
shall  be  entitled,  by  the  true  meaning  of  this  my  will, 
to  my  real  estates  hereby  limited  and  settled  as  afore- 
said, then  and  in  either  of  those  cases,  I  devise  all  my 
6%id  real  estates  (subject  respectively  as  aforesaid)  to 
all  the  daughters,  if  more  than  one,  of  the  body  of  my 
said  daughter  who  shall  be  living  at  her  death,  as 
tenants  in  common,  and  their  heirs  respectively,  with 
cross  remainders  amongpt  them  in  case  of  any  one  or 
more  of  them  happening  to  die  under  the  age  of  twenty- 
one  years  and  without  issue.  And  if  there  should  be 
but  one  such  daughter  living  at  my  said  daughter's 
decease,. and  no  issue  of  any  other  such  daughter  then 
in  being,  then  to  such  only  surviving  daughter  and  her 
heirs.  Provided  always,  that  if  any  such  daughter  or 
daughters  of  my  said  daughter  shall  happen  to  die  in 
her  or  their  said  mother's  lifetime,  leaving  issue,  then 
my  will  is,  that  such  issue  of  each  such  daughter  so 
dying,  and  the  heirs  of  such  issue  respectively,  shall 
have  and  take  the  estates,  or  share  or  shares  of  estates, 
as  the  parent  or  parents  of  such  issue  respectively 
would  have  been  entitled  to,  if  she  or  they  had  been 
living  at  the  decease  of  my  said  daughter.  And  in  case 
my  daughter  shall  have  no  issue  of  her  body  living  at 

her 
(a)  \\ Beavan,2&9. 
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1850.       her  death,  then  I  devise  all  such  mj  real  estates,  fiom 
^^^^       and  after  the  determination  of  the  particiilar  estates 
hereinbefore  thereof  limited  as  aforesaid,  to  snch  per- 
son or  persons"  as  his  daughter  should  appoint;  sod 
subject  thereto,  to  his  own  right  hdrs. 

The  daughter  died  in  the  lifetime  of  her  father, 
leaving  two  sons,  Robert  and  Mortonj  and  sevend 
daughters. 

Neitber  of  tbe  sons  had  isjsue,  and  on  the  death  of 
the  survivor  in  1844,  his  sisters  claimed  the  estate 
under  the  above  proviso.  In  opposition  to  their  chum, 
it  was  argued,  that  the  gift  to  them  was  only  in  the 
event  of  there  being  no  issue  male  of  Ladj  Edaiy 
entitled  \aAet  Peter  Johnsan^s  will,  Kmny  at  her  deaths 
and  that  this  event  had  not  happened.  The  Couit 
of  Exchequer  had  arrived  at  that  condudon. 

It  will  be  convenient  to  recapitulate  the  different 
dates. 

1769.  Will  of  Morton  Bamton. 

n74.  His  death. 

1779.  Will  of  Peter  Jokmom. 

1792.  Death  of  Lady  Eden^  leaving  two  sons  and  several 

daughters. 
1796.  Death  of  Pffl^JoAfiftm. 
1810.  Death  of  his  widow,  the  tenant  for  life. 
1841.  Death  o£  Morton^  s.p. 
1844.  Death  o£  Robert,  8.p. 

The  case  being  sent  to  the  Court  of  Queen's  Bench 
was  argued  before  them  in  November  1849  (a),  and  tbej 
certified,  that  the  event  had  happened  upon  which  the 
gift  to  the  daughters  of  Lady  JSden  arose. 

The  cause  now  came  on  upon  the  certificate. 

Hr. 
(a)  19L.J.  (Q.-B.)  104. 
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Mr.  Thtmer,  Mr.  Humphry,  and  Mr.  Elmsley  rested 
on  the  judgment  of  the  Court  of  Queen's  Bench. 

Mi^  fFalpok,  Mr.  MaUns,  and  Mr.  Dumergtte,  contra, 
relied  principaUy  on  the  reasoning  of  the  Court  of 
^Exchequer  on  the  former  occasion* 

Mr.  Turner,  in  reply. 

T&?  Master  of  the  Rolls. 

Quite  independent  of  the  two  opposite  opinions  ex> 
pressed  by  the  Courts  of  Queen's  Bench  and  Exchequer, 
I  should  have  considered  this  as  a  case  of  very  great 
doubt  and  difficulty ;  and  I  shall,  therefore,  abstain  from 
saying  any  thing  which  would  appear  like  confidence 
in  the  view  that  I  take  of  it.  It  is  a  great  satisfaction 
to  me  that  the  parties  have  resolved  to  take  it  to  the 
House  of  Lords^  where  alone  a  case  of  such  great 
doubt  is  capable  of  a  final  decision^ 

There  are  two  wills  to  be  considered.  It  is  very 
necessary  that  the  first  will  should  be  known,  in  order 
tliat  the  position  of  the  second  testator,  at  the  time  he 
made  his  will,  may  be  clearly"  understood.  It  seems, 
that  Morton  Davison,  the  first  testator,  by  his  will  gave 
a  life  estate  to  Sir  John  Eden,  his  nephew,  and  from 
and  after  his  decease,  in  case  his  nephew  Sir  John  Eden 
eliould  have  more  sons  than  one  son  of  his  body,  then 
to  the  use  of  the  second  son,  and  afterwards  to  the  third 
and  other  sons. 

This  being  in  the  mind  of  Peter  Johnson  when  he 
made  his  will,  he  devised  his  estate  to  his  wife  for  her 
life,  and  after  her  death,  to  his  daughter  for  her  life, 
then  to  his  grandson  Robert  Eden,  (the  eldest  son  of  his 

daughter,) 
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I860.  dftughteri)  and  the  first  and  other  sons  of  his  body,  and 
then  to  his  grandson  Morion  John  Eden,  the  seeoni 
son,  with  remainder  to  his  male  issue,  and  then  to  the 
third  and  every  other  son ;  and  then  comes  this  pro- 
viso :  —  That  if  any  of  these  persons  mentioned  in  this 
limitation  should  become  entitled  to  the  estate  of  Morim 
Damson,  then  the  devise  given  by  his  will  was  to  cease 
to  be  operative ;  that  is,  that  the  person  who  became 
entitled  to  tha  estate  of  Morton  Davison  should  not 
under  Peter  JohnsotCs  will  become  entitled  to  his  estate. 

Then  follows  this  proviso,  "  That  if  it  shall  happen 
that  my  said  daughter  shall  have  no  issue  male  of  her 
body  living  at  her  death: " — that  is  one  event:  — "or 
no  such  issue  male  as  shall  be  entitled  by  the  true 
meaning  of  this  my  will  to  my  real  estates  hereby 
limited  and  settied  as  aforesaid," — then  there  b  a  gift 
over  to  the  daughters  of  Lady  Eden.  That  is  upon 
the  happening  of  either  of  the  two  events,  '^  then  and  in 
either  of  those  two  cases."  Now  were  there  two  cases, 
or  was  there  only  one  case?  The  Court  of  Exchequer 
seem  to  have  come  to  the  opinion  that  there  was  but 
one,  and  that  the  one  was  involved  in  the  other.  The 
Court  of  Queen's  Bench  have  come  to  the  oonduaon 
that  there  were  two  distinct  cases  contemplated  by  the 
testator. 

It  does  not  appear  to  me,  that,  in  this  case,  it  is  at 
all  necessary,  for  the  purpose  of  construing  these  clauses, 
to  alter  the  collocation  of  any  words  contuned  in  the 
proviso.  The  words,  as  they  stand,  seem  to  me  to  be 
sufficientiy  capable  of  receiving  in  a  court  of  justice  a 
construction,  which  will  give  efi^(^t,  in  the  events  con- 
templated, to  every  word  contained  in  this  will;  and  if 
this  be  so,  I  think  that  it  is  neither  necessary  nor 
within  the  competency  of  the  Court  to  alter  the  col- 
location 
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location  of  the  words,  or  to  construe  the  words  in  their  1850. 
present  collocation  as  if  they  were  altered.  I  cannot 
accede  to  the  argument  used  to-daj,  that  the  word 
''such"  must  refer  to  the  antecedent  words  ''issue 
Hiak  living  at  the  death,"  because  the  words  ^  no  such' 
isBue  male"  are  followed  immediately  by  the  words 
''as  shall  be  entitled."  If  it  means  "no  such  issue 
nude  as  shall  be  entitled,"  then  the  whole  of  this  pro- 
viso is,  I  think,  capable  of  a  distinct  construction, 
and  is  sufficient  to  ground  the  judgment  of  the  Court 
dpon.  One  construction  is,  "  if  there  should  be  no  issue 
male  living  at  the  death : "  the  other  construction  is,  "  if 
there  should  be  no  issue  male  entitied  under  this  my 
will" 

The  testator  refers  manifestly  and  cleatly  to  the 
former  clause  in  his  will,  in  which  he  puts  jEin  end  to 
the  estate  given  by  his  own  will,  on  the  acquisition  of 
the  estate  to  come  under  the  will  of  Morton  Damson. 
I  own,  it  seems  to  me  that  this  is  the  best  construction 
to  be  given  to  this  will.  Without,  therefore,  going 
into  any  lengthened  argument  as  to  probability,  or 
what  the  testator  may  be  supposed  likely  to  have  done, 
(which  is  quite  unnecessary  under  the  circumstances),  I 
think,  that  there  is  sufficient  to  enable  me  to  say,  that 
the  certificate  of  the  Court  of  Queen's  Bench  ought,  in 
this  case,  to  be  confirmed. 

It  is  a  great  satisfaction  for  me  to  find,  that  this 
matter  will  undergo  investigation  elsewhere,  before  it  is 
finally  decided.  I  am  persuaded  that  there  must,  in 
this,  as  in  many  other  ramilar  cases,  be  such  a  dif- 
ference of  opinion,  as  to  the  construction  which  ought 
to  be  given  to  this  will,  that  the  parties  cannot  be 
easily  satisfied,  and  perhaps  cannot  be  happy,  unless  it 
is  determined  by  the  highest  tribunal. 
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May  22. 24,   GRAHAM,  OH  behalf  &c,  v.  The  BIREENHEAD, 
*^-  ^^-  LANCASHIRE,  and  CHESHIRE  JUNCTION 

Railway  Company. 

The  righto  of  fTIHE  circumstances  connected  with  the  above  Bail- 
in  nulwajT*  ^*y  Company  are  stated  in  the  former  cases  of 
companies  c||-  JOumoiU  V.  The  Birkenhead  ^c.  Railway  Company  {a\ 
nghto  as  co-     And  more  foUy  in  the  report  of  the  appeal  in  the  pie- 

l«^,«^   ..     sent  case  (4). 
greatly  modi-  ^  ^ 

fied,  however, 

dJtoM? "*"  The  foUowing,  therefore,  is  a  sufficient  outline  of  the 

parliamentary  case:  —  In   1837,  an  act  of  parliament  empowered  a 

wSch^mf  the  compw^y  to  construct  a  ndlway  from  Chester  to  Birken- 

conrtitution  of  kead.  In  1846,  another  Company  were  empowered  to 
their  partner-  •        .,  •      \      i» 

ship,  they  sub-  make  a  railway  of  forty-six  miles,  to  unite  the  fonner 

IdvM  to™"     ^^^  *®  Manchester  and  Birmingham  Rulway.     And 

Where  a      in  1847,  both  these  Companies  were  amalgamated  and 

Railway  Com.  became  one. 
pany  has  un-  "'''^**"^  ""^ 
dertiaken  to 

SS?^/  On  the  1st  of  January  1847,   the  latter  Company 

series  of  Imes,  entered  into  a  contract  with  Brassey,  for  the  execution 

thev  are 

bound  to  com-  of  certun  of  the  works.     He  commenced ;  but,  in  conr 

P*®^  ^r*  sequence  of  the  pecuniary  difficulties  of  the  Companj, 

series  of  Imes,  the  works  were  suspended  in  September  1847. 
and  are  not,  q^ 

without  par- 
liamentary au-  (a)  Ami,  p.  444.  (b)  See  2  Mac.  *  G.  146. 
thonty,  at 
liberty  to  abandon  any  portion  of  their  undertaking. 

Existing  contracto  for  making  part  of  the  line  are  no  answer  to  an  applies^ 
to  prevent  a  Railway  Company  m>m  making  a  portion  of  the  line  with  an  mtentioo 
of  coropletinff  less  than  the  whole. 

On  an  appBcation  for  an  injunction  to  prevent  a  Bailway  Company  from  makng  a 
portion  only  of  their  line,  abandoning  the  rest,  the  Court  would  not  be  disposed  to 
act  in  a  severe  and  strict  manner,  if,  by  a  small  expenditure,  a  great  benefit  migfat 
result  to  the  shareholders  and  a  con^derable  advantage  to  the  public. 

Observations  as  to  the  dbcretion  of  the  Court  in  such  a  case. 
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The  Plwitifi;  a  shareholder,  by  this  bill,  alleged,  that        1850. 
the  Directors  had  abandoned  the  junction  line,  except      q^^^^ 
about  seventeen  miles.    That  they  had  made  and  were  «. 

•  The 

enfordng  calls  for  the  illegal  purpose  of  constructing  Birkenhead 
the  proposed  Railway  from  Chester  to  Lower  Walton  &c..  Railway 
only:  — that  they  threatened  to  forfeit  the  shares  for  *^  ^ 

non-payment,  and  were  about  to  borrow  a  sum  of 
200,000/.  for  the  same  illegal  purpose*  The  bill  prayed 
a  declaration  of  the  illegality  of  making  a  part  only  of 
the  Railway,  otherwise  than  for  the  purpose  of  com- 
pleting the  whole,  or  to  make  calls  or  borrow  money  for 
that  purpose ;  that  the  Directors  might  indemnify  the  • 
Company,  and  for  an  injunction. 

A  motion  was  now  made  to  restrain  the  Defendants 
from  making,  and  from  applying  the  funds  of  the 
Company  in  constructing,  the  Railway  from  Chester  to 
Lower  Walton  only,  or  any  otherwise  than  in  com- 
pleting the  whole  line: — from  borrowing  the  200,000/., 
and  making  and  enforcing  calls  for  the  above  purpose : 
— fix>m  forfeiting  the  shares  for  non-payment;  and 
from  bringing  actions  at  law  to  recover  the  calls. 

Mr.  B.  Palmer  and  Mr.   Cole,  in  support  of  the 
motion. 

Mr.  Turner  and  Mr.  Glasse,  for  the  Company. 

Mr.  Rowpell  and  Mr.  Wtllcock,  for  the  Directors. 

Mr.  -R.  Palmer  in  reply. 

Cohen  y.  Wilkinson  {a),  TTu  Attomey^General  v.  The 

Corporation 

(a)  Ante,  p.  125.  138.,  and  I  Mac.  4r  G.  481.,  and  I  Haajjr  T. 
554. 
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1850.  Carparaiiam  ^  PooU  (a),  Frewin  y.  LewU  (b\  Sjmn  v. 
CampbeU{e\  Apperiy  ▼.  Fiaige  (d),  Mazley  t*  Jbtmt  {i), 
BiekardiaH  v.  Larpeni(jgf),  Efoam  v.  Stokes  {K)^  Grog 
y.  ChapUtt  (t>  Brmdeg  v.  SmiA  (A),  Avsfoji  y.  Tkt 
Grand  Cottier  Dock  Company  (t),  Salmon  y.  Randattim), 
The  MayoTy  Ifc.  of  Km^s  Lynn  y.  PlenAerton  (if )^  were 
died. 

The  Master  of  the  Boll& 

This  undoubtedly  is.  a  case  of  yery  great  importance, 
and  considering  the  extent  of  the  eyil  to  which  the 
Defendants  may  be  exposed  by  the  operation  of  an  in- 
junction,  one  cannot  wonder  at  eyery  effort  being  made 
by  them  to  retain,  what  they  conceiye  to  be,  their  ri^t 
to  proceed  with  the  construction  of  the  works,  notwi^ 
standing  their  failure  in  completing  all  that  is  required 
of  them  by  the  Act  of  Parliament. 

I  haye  yery  frequently  had  occaaon  to  obserye^  that 
the  rights  of  shareholders  in  these  Companies  de- 
pend on  their  rights  as  co-partners:  greatly  modified, 
howeyer,  by  the  public  duties  and  parliamentary  con- 
ditions, to  which,  on  the  constitution  of  their  part- 
nership, they  subjected  themselyes.  It  is,  therefore, 
impossible  to  come  to  anything  like  a  satis&ctory  con- 
clusion on  the  points  ndsed  in  this  case,  unless  we 
haye  regard  both  to  the  principles  affecting  partner- 
ships, and  to  the  public  duties  they  haye  undertaken, 
and  the  parliamentary  conditions  to  which  they  haye 
subjected  themselyes. 

I 

(tf)  4  Myl  i^Cr.M.  (A)  1  Keen^  24. 

(6)  lb.  249.,  and  9  £»i.  66.  (i)  2  iSbi.  ^  Si.  267. 

(c)  1  MyL  i  Cr.  459.  (k)  1  Simoni,  8. 

(d)  1  PhiU.  779.  (0  H  iSbiow,  327. 

(e)  1  PhilL  790.  (w)  SMyl,  <^  CV.  4^.    . 
(g)  2Y.^  a  (C.  C.)  507.  («)  1  Stoan.  244. 
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I  consider  it  to  be  now  clearly  established  in  this        1850. 
Court,  that  Bailway  Companies,  constitnted  by  act  of    ^^f^ 
parliament^  have  a  condition  imposed  upon  them  to  v. 

fblfil  all  which  the  act  contemplated^  and  if  they  birktohbadl 
have  undertaken  to  complete  a  line,  or  any  series  of  &c..  Railway 
lines,  they  are  bound,  in  duty,  to  complete  the  whole  ^""**"^ 
of  that  line  or  series  of  lines,  and  are  not,  without 
parliamentary  authority,  (which  is  the  only  competent 
authority  for  that  purpose,)  at  liberty  to  abandon  any 
portion  of  their  undertaking.  It  is  upon  those  con* 
ditions  that  the  legislature  has  ^ven  to  these  Com* 
panics  such  extraordinary  and  despotic  power  over  the 
private  property  of  individuals :  —  it  is  upon  the  faith 
that  the  whole  works  contemplated  by  Parliament  will 
be  completed,  and  that  they  are  likely  to  produce  a 
public  benefit,  to  an  extent  so  great  as  to  compensate 
for  the  invasion  of  the  private  rights  of  individuals 
having  property  in  the  line,  that  these  extraordinary 
powers  are  given. 

The  great  misfortune  of  late  years  has  been,  that 
these  Companies,  when  once  they  have  acquired  these 
extensive  powers  under  acts  of  parliament,  have  too 
frequently  been  led  away  with  the  notion,  that  they 
were  given  them  for  the  benefit  of  the  shareholders 
alone;  and  that  they  might  be  exercised  for  their 
benefit,  without  any  regard  to  the  great  public  duties 
which  the  Company  have  undertaken.  However  er- 
roneous this  notion  may  be,  I  cannot  attach  any  serious 
blame  to  the  persons  who  have  acted  in  that  manner 
in  recent  times.  It  is  very  probable,  that  they  have 
been  innocently  misled  into  these  mistakes,  by  the 
zeal  with  which  they  have  prosecuted  the  particular 
interest  of  those  depending  on  them,  and  from  not 
being  sufficiently  informed  of  the  obligations  to  which 
tbey  were  subjected.     I  am  visry  far  from  attaching 

any 
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1850.  any  great  blame  to  this  Company ;  at  the  same  time, 

7?"^^*^  one  must  bear  in  mind :  —  that  this  is  no  new  law 

GBAB41I 

V.  now  introduced,  but  a  mere  application  of  the  law 

ButKBNHBAD  P^^^^tly  wcU  uudcrstood ;  and  besides,  no  principle  is 

&c*,  Railway  more  fiuniliar  to  us  than  this :  — that  ignorance  of  the 

^^^*  law  can  never  excuse  its  violation. 


The  principle  then  being,  as  I  conceive,  perfectly 
well  established,  and  not  to  be  deviated  fr(xn  except 
by  authority  of  Parliament,  or  by  a  contrary  decifion 
of  the  House  of  Lords  upon  appeal,  it  must  be  acted 
on  as  law  here ;  and  this  Court  is  not  to  exercise  any 
arbitrary  discretion  in  permitting  a  violation  to  take 
place. 

In  this  case  it  clearly  appears,  that  power  was  given 
to  make  the  whole  line  to  Stockport,  and  a  branch  line 
from  Hooton  to  Helsby.  That  was  the  object  which  | 
Parliament  had  in  view.  Whether  under  right  or  wrong  I 
principles,  —  whether  on  a  notion  of  encouraging  com-  ' 
petition  or  any  other  notion  (for  with  all  that  we  have  < 
nothing  to  do  here) — beyond  all  question,  it  waB  the  | 
object  of  Parliament,  that  the  whole  of  that  line  and  I 
its  branches  should  be  completed;  and  it  was  upon  the  j 
faith  that  that  would  be  done,  that  the  powers  were 
given  by  the  act. 

It  is  now  proposed  to  do  certain  things,  but  not 
with  a  view  of  completing  the  whole  lineip  I  give 
credit  to  the  Company  for  having,  on  this  occasion, 
frankly  and  furly  stated  what  is  the  present  state  of 
things;  and  for  this  they  are  entitled  to  every  &voor- 
able  consideration  that  can  be  given  them;  but  it  must 
now  be  necessarily  admitted,  that  they  do  not  intend, 
and  are  not  able,  at  this  time,  to  complete  the  parlia- 
mentary contract.  They  are  unable  to  perform  the  con- 
ditions 


] 
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ditions  in  respect  of  which  the  powers  were  granted  to        1850. 
them,  and  they  desire,  that  they  should  not  be  restrained      g^ham^ 
from  proceeding  to  do  part  only  of  that  whole  which  v. 

they  have  undertaken,  and  are  imder  an  obligation  to  Birkenhead 
complete.  This,  as  I  conceive,  comes  directly  within  &c.,  Railway 
the  principles  established  in  the  former  cases.  They 
are  not  to  do  a  part  only,  although,  without  the  com- 
pletion of  that  part,  the  whole  could  not  be  completed* 
They  have  a  right  to  do  the  part  in  contemplation,  and 
with  the  intention,  of  completing  the  whole ;  but  they 
have  not  a  right  to  do  that  which  in  truth  is  a  substi* 
tation  of  something  new,  and  something  different  from 
that  which  was  intended  by  the  parliamentary  contract. 

It  has  been  very  ingeniously  and  ably  argued,  that 
this  is  not  like  the  former  cases;  for,  in  the  first  place, 
it  is  said  that  this  is  doing  a  part  of  that  which  must' 
be  a  part  of  the  whole.  So  also  was  going  from  Epsom 
to  JLeatherkeadj  part  of  the  way  from  Epsom  to  Ports'- 
mouth.  I  cannot  see  that  there  is  any  difference  be- 
tween the  two  cases,  in  that  respect. 

But  then  it  is  said,  that  here  contracts  have  been 
lawfully  entered  into,  with  the  intention  of  completing 
the  whole  line.  I  cannot  see  how  that  can  make  any 
material  difference  in  this  matter.  On  the  1st  of 
January  1847,  and  at  a  time  when  there  was  a  pro- 
spect of  completing  the  whole  line,  the  contract  was 
entered  into  with  Mr.  Brassey^  and  works  were  com- 
menced with  a  view  of  performing  that  contract,  and 
of  completing  the  whole  line  in  the  month  of  March 
following,  which  was  before  the  Amalgamation  Act 
passed.  Those  works  were  aft^wards  suspended  for  a 
very  considerable  time.  Having  entered  into  those 
contracts  with  "Mr.Brassey,  and  having  thereby  in- 
curred very  onerous  obligations,  is  their  inability  to 

Vol*.  XIL  It  perform 
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1850.       perform  their  contract  or  to  answer  die  obligations 
^"^^'^^^     which    they  have  entered    into  with  him,  a  reaaon 
V.  why  they  are  to  be  allowed  to  depart  at  all  from  the 

BiRKBNHBAD  ^^^S^^^^  wUch  thc  act  of  parliament  has  impoeed  oa 
&c.,  Railway  them?  It  may  be  extremely  unfortunate  for  theni^ 
^^"***"^'  that,  at  a  time  when  they  intended  to  do  what  waa  per- 
fectly right  and  act  within  the  conditions,  they  ohoold 
have  entered  into  a  contract,  and  that  while  the  coor 
tract  was  in  process  of  execution,  they  should  find 
themselves  in  such  a  situation  that  they  could  not 
perform  th^r  part  of  it.  But  is  that  a  reason  why 
the  conditions  of  the  act  of  parliament  are  to  be  de* 
parted  from?  Is  the  circumstance  that  they  are  ac- 
cidentally unable  to  perform  their  obligations  to  Mr. 
Brassey,  a  reason  for  enlarging  the  powers  given  by 
the  act  of  parliament?  I  confess  I  do  not  see  how 
that  can  be  so;  and  though  it  has  been  uiged  with 
great  ingenuity  and  ability,  I  own  that  it  has  been 
wholly  out  of  my  power  to  follow  this  argument:—* 
that  the  conditions  of  an  act  of  parliament  are  to  be 
violated,  because,  with  the  intention  of  adhering  to  it» 
conditions,  the  Company  has  entered  into  a  contract 
which  they  are  as  much  unable  to  perform,  as  they  are 
unable  to  perform  the  conditions  of  the  act  of  pariia* 
ment  I  consider  that  this  can  form  no  excuse  for  not 
following  the  enactment  of  an  act  of  parliament  which 
they  and  everybody  else  are  bound  to  take  notice  af 
and  to  observe. 

Then  it  is  said  that  this  case  differs  from  the  other, 
by  reason  of  the  nature  of  the  combination  and  contract 
existing  between  the  Birkenhead  and  Chester  Line,  and 
the  other  parties.  The  proprietors  of  the  Chester  and 
Birkenhead  Line  are  merged  in  the  general  proprieton 
of  the  two  concerns ;  hut  they  were  contracting  par- 
ties for  a  purpose  sanctioned  by  act  of  parliament, 

which 
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which  impoeed  on  them  all  the  obligatioiiB  of  completiiig        1850. 
the  whole  line.    I  conoeiYe,  therefore,  that  this  makes     ^"^TY^^^ 
no  difference  at  all,  and  that  die j  are  snbject  to  the  v. 

application  of  the  same  principle  which  has  been  ad<^ted  ^j^i^^sjio 
in  the  other  cases  referred  to ;  and  that  this  is  no  reason   &c.,  lUilwaj 
why  the  anthoritj  of  the  Coort  should  not  be  implied     ^™P™y- 
in  this,  as  in  the  other  cases,  to  prevent  the  oonstmo- 
tion  of  a  new  line,  and  the  snbstitation,  hy  private 
aathority,  of  a  new  contract,  a  new  condition,  and,  in 
troth,  something  quite  different  from  that  which  they 
are  aathorised  by  the  act  of  parliament  to  oonstract 

The  only  matter  that  has  given  me  maeh  anxiety  in 
this  case,  has  been  the  representations  which  have  been 
made,  as  to  the  very  great  and  distressing  loss  which  must 
be  incurred,  if  these  works  should  be  now  suddenly 
stopped.  Counsel  have  not  argued,  that,  because  a  great 
loss  win  be  caused,  by  preventing  a  violation  of  the  con- 
ditions of  the  act  of  parliament,  the  Company  are  to  be 
allowed  to  violate  it  It  has  not  been  put  on  that,  but 
the  great  loss  which  will  be  incurred,  has  been  consider- 
^ly  dwelt  upon. 

The  point  most  dwelt  upon  is  this :  —  It  is  noW  in* 
tended  (that  is,  by  those  who  are  making  the  propoo- 
tions  to  the  legislature,  for  that  is  the  only  intention  that 
I  know  of  now)  to  create  an  authority,  by  which,  with 
due  attention  to  the  public  interest,  a  deviation  from 
uie  original  plan  may  be  allowed ;  u  ^.,  there  is  a  pro- 
portion before  parliament  to  create  an  authority,  which 
shall  possess  a  right,  if  it  thinks  fit  and  in  a  proper 
osse,  to  allow  a  departure  from  the  conditions  imposed 
by  parliament,  and  which  may  enable  parties  to  abandon 
•  portion  of  these  works,  upon  the  condition  of  doing 
*he  whole  of  which,  the  powers  were  given.  In  point 
of  principle,  it  seems  to  me  very  diflScult  to  see  how 
li  2  this 
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1850.        this  aigument  can  be  appUecL     Most  not  this  and 

Grauaii      *v*>7  other  Court  administer  the  hw  in  the  state  in 

V.  which  it  is  when  they  are  called  upon  to  administer  it? 

BiBKBNHBAD,  ^  ^^  thcFe  reallj  can  be  no  doubt. 
&c..  Rail  nay 

Then  it  is  said»  that  the  jurisdiction  by  injunction 
is  an  additional  and  superadded  remedy  to  the  legil 
remedy,  and  is  discretionary.  It  is  so;  but  tUs  juris- 
diction is  applied  according  to  general  rules,  and  the 
Courts  must  not  go  to  the  extravagant  length  of  saying 
we  have  such  a  discretion,  that  we  will  not  give  the 
persons  applying  for  the  injunction  the  benefit  of  the 
law  as  it  now  stands,  because  we  apprehend,  that  the 
legislature,  seeing  that  the  application  of  the  law  is 
likely  to  produce  extensive  loss,  will  alter  it.  Having 
t>n  difierent  occasions,  seen  the  great  hardship  to  which 
parties  may  be  exposed  by  an  injunction,  and,  on  the 
other  hand,  cases  where  an  additional  expenditure  of 
aome  amount  (without  carrying  on  new  works)  m^t 
tend  to  give  the  public  the  benefit  of  the  work%  so  far 
ms  they  had  been  completed,  and  at  the  same  time  be 
profitable  to  the  shareholders  concerned,  and  perhaps 
prevent  the  whole  being  an  absolute  loss,  I  have  at 
least  endeavoured  to  persuade  myself,  that  the  Conrt 
might  exercise  a  discretion  of  that  sort  I  am  fsir  from 
sure  that  I  have  been  right  in  that  respect.  I  have 
had  read  to  me  the  report  of  what  was  said  on  a 
former  occasion  (a),  which  I  believe  is  perfectly  cor- 
xect;  but  since  that,  two  cases  have  occurred,  in  both 
of  which  I  have  failed  to  exercise  a  discretion  of  that 
«ort  in  the  least  degree  available.  In  one  case,  the 
Oompany  had  carried  the  line  to  a  certain  extent,  and 
aU  they  wanted,  in  order  to  make  the  line  useful, 
was  the  erection  of  a  station ;  and  the  question  was, 

whether 

(ff }  See  Hodgson  y.  Eari  Powis,  poti* 
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Graham 


whether  It  would  be  possible  to  allow  the  expense  of  a        1850. 
station.    It  seemed  to  me  to  be  a  case,  in  which>  with- 
out any  great  mischief  to  the  shareholders,  or  anybody, 
the  Court  might  do  it;  and  I  was  anxious  to  make  jj,„.1[^nEAD 
the  trial,  and  I  dare  say  everytlung  was  done  by  the    &c^  lUilway 
parties  to  bring  before  me  a  case,  on  which,  if  I  thoii^ht         "np"ny- 
the  discretion  existed,  it  might  be  exerciaed;  but  it 
filled.    The  other  was  a  case  respecting  the  payment 
of  dividends  already  declared  (6).    It  seemed  to  me  very 
hard  to  stop  the  payment  of  the  income  of  parties,  when 
ihere  were  funds  in  hand,  said  to  be  properly  applicable 
to  the  payment  of  dividends.     The  parties  endeavoured 
to  make  out  such  a  case  as  would  justify  me  in  per^ 
mitting  the  application  of  the  fund,  but  they  failed.    It 
was  satisfactory  to  me  to  find,  that  on  another  point  not 
brought  before  me,  that  injury  to  individuab  was  after- 
wards prevented  by  the  Lord  Chancellor. 

Whether  such  a  jurisdiction  does  exist  or  not,  and 
wluch  I  do  not  mean  to  repudiate,  because  a  case  may 
arise  in  which  the  Court  would  not  be  disposed  to  act 
in  a  severe  and  strict  manner,  if,  by  a  small  ex- 
penditure, a  great  benefit  might  result  to  the  share- 
holders, and  a  considerable  advantage  to  the  public, 
I  think  I  must  grant  an  injunction  in  this  case. 

It  is  not  without  considerable  r^ret  that  I  find 
myself  bound  to  come  to  the  conclusion  which  I  have 
done  in  this  case.  I  think,  that  the  Defendants  ought 
to  be  restrwned  from  going  on  with  these  works, 
which  are  not  intended  to  be  a  completion  of  the 
whole;  and  my  opinion  is,  that  the  circumstance,  that 
this  order  is  very  likely  to  be  productive  of  considerable 

loss, 

00  C«r&fc  V.  The  South  EoMtem  Railway  Company,  pan,  and 
1  Mac.  ^  Got,  689.  x-    jr    x-     > 

li  3 
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1860.       lofls,  does  not  juBtify  me  in  exercising  any  discretion  in 
refoaing  the  application  for  an  injunction. 


Ab  to  tHe  loan,  if  there  are  legal  and  just  purposes 


Gbaham 

V. 

The 

3kc.,  Railway  ^^^  which  some  loan  may  be  raised,  I  am  not  disposed 
Company,  to  grant  the  mjunction  in  the  terms  asked;  but  I 
think  it  would  be  reasonable  to  grant  an  injunction  to 
restrain  them  from  raising  money  for  any  purpose 
other  than  that  of  paying  off  loans  already  made.  I 
think  this  would  be  right,  because,  from  the  manner 
in  which  the  Company  have  proceeded,  there  are  in- 
dications that  the  loan  was  for  general  purposes. 

As  to  calls  and  declaring  shares  forfeited,  it  is  to  be 
observed,  that  the  calls  may  be  made  for  purposes  per- 
fectly legal.  Calls  may  be  due  and  unpaid  which  are 
absolutely  required  for  the  purpose  of  enabling  the 
Company  to  satisfy  liabilities  properly  incurred,  and 
which  may  have  been  left  undischajged,  in  consequence 
of  the  calk  not  having  been  paid ;  if  so,  it  would  not 
be  right  to  grant  an  injunction  in  terms  which  wonid 
preclude  the  Directors  enforcing,  in  any  legal  mode, 
the  payment  of  calls  which  may  be  required  for  le- 
gitimate purposes.  The  difficulty  is  in  framing  the 
order.  If  words  can  be  introduced  modifying  the 
order  so  as  to  leave  them  at  liberty  to  enforce  calls 
for  the  payment  of  all  legitimate  purposes,  I  am  dis- 
posed to  grant  the  injunction  to  that  extent.  I  should 
be  sorry,  while  preventing  the  part  performance  of 
works  which  ought  to  be  performed  in  entirety,  to  pre- 
vent the  making  those  payments  which  they  ought  to 
make  in  discharge  of  just  claims. 


Note.  —  Upon  appeal.  Lord  CotUnham^  upon  tbe  ground  of 
acquiescence  on  the  part  of  the  Plaintiff,  and  considering  that  the 
granting  of  the  injunction  was  acting  too  stringently  on  the  ad- 
mitted rule,  dissolved  it  except  as  to  the  intended  loan  of  SOO/XX^* 
8ee  2  Mac.  ^  Gor.  146. 
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DOYLE  V.  DOYLE.  ^^^  18- 

BY  the  decree  made  in  1818,  it  was  oidared,  that  A.9odB^ 
the  win  of  the  testator  should  be  eataUiahed,  and  2^^!^  of 

the  trusts  thereof  perfonned,  and  the  usual  acoonnts  *»nririBg 

tnBCee»«ere 
were  directed  to  be  taken.     The  title  deeds  and  trust  nade  pwtiei 

funds  were  faroo^t  into  Court  in  the  suit,  and  orders  J^iS^^JuI 

were  firom  time  to  time  made  for  payment  of  the  in-  trastpropef^, 

and  were 
come. 


oopjbiD,aail 

In  1826,  two  new  trustees  of  the  testator^s  will  were  ■*  ""^JH^ 

ptam,    Thcj 
anointed,  and  the  trust  estates  were  oouTeyed  to  them,  objected  fixm 

They  afterwards  both  cGed,  and  the  trust  estates  then  ^^|^|f^ 

became  vested  in  T^urmer  and  Laytom,  the  representa-  tenroie.  New 

tives  of  the  last  surviTing  trustee  (the  Petitioners). 


seven  years 

In  1842,  a  bill  of  revivor  was  filed,  to  which  Turner  ^^g^gg.  ^^^ 

and  LayUm  were  made  parties.     The  bill  did  not  pray  ^?j^^^ 

a  subpatma  agunst  them,  but  that,  being  served  with  j.  and  J9^  for 

a   copy  of  the   bill,   they  might  be   bound  by  the  2mi*S£*" 

proceedings  (a).  fond  and 

ddiffei  jf  out  of 

Being  served  with  ccqnesof  the  bill  in  Jwvuuy  1842,  title  deeds. 

Thamtr  wrote  to  the  Pkintiff 's  solicitor  as  follows :  —  ^  P^^  j*^ 

A,  and  Jv.  to 

«« I  think  yon  have  taken  a  wrong  course,  in  serving  discfaai^e  the 
Mr.  Lactam  and  myself  with  office  copies  of  the  bfll  of 
revivor  in  this  suit,  instead  of  subpcauu.  We  shall  whhi 
not,  however,  ^pear  to  the  bfll,  and  thereby  subject 
ourselves  to  the  risk  of  costs,  but  shall,  if  we  are  so 
advised,  at  some  future  period,  insist,  that  we  are  not  to 
be  bound  by  the  proceedings.'' 

In 
<•)  See  83rd  Onlcr  of  Augui^  1841.    OrSma  Cmm.  171. 
/t  4 
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1850.  In  1842,  new  trustees  were  appointed  in  the  suit, 

and  a  draft  of  a  conveyance  of  the  trust  property  to  the 
new  trustees  being  sent  for  the  perusal  of  Turner  and 
Laytofi,  they  declined  to  execute  it,  except  under  an 
order  of  the  Court,  in  a  suit  duly  constituted.  A 
similar  application  and  refusal  were  repeated  in  1849. 

On  the  10th  of  December  1849,  the  order  now  com- 
plained of  was  made,  upon  a  petition  which  was  not 
served  on  T\imer  and  Layton,  and  thereby,  after  pro- 
viding for  the  payment  of  costs  and  l^acy  duty,  the 
payment  to  and  transfer  between  the  parties  of  a  large 
sum  in  Court  was  ordered ;  and  it  further  ordered,  that 
the  title  deeds  should  be  delivered  out  of  Court  to  the 
new  trustees  appointed  in  1842. 

Messrs.  Turner  and  Layton  now  presented  a  petition, 
praying  that  the  order  of  the  10th  of  December  1849 
might  be  discharged  with  costs:  and  that  the  stock 
transferred  might  be  brought  back. 

Mr.  BoupeU  and  Mr.  C  Barber,  in  support  of  the 
petition.  The  whole  of  the  proceedings  under  the  bill 
of  1842  were  irregular.  Messrs.  Turner  and  LayUm 
were  trustees,  having  the  legal  estate  vested  in  them, 
and  could  not  be  considered  as  parties  against  whom 
''no  account,  payment,  conveyance^  or  other  direct  relief, 
was  sought."  Their  accounts  ought  to  have  been  taken 
before  their  discharge,  and  their  right  to  the  title  deeds 
ought  not  to  be  interfered  with  in  their  absence ;  be- 
sides this,  a  "  conveyance  "  of  the  legal  estate  was  re- 
quired from  them. 

There  has  been  no  acquiescence :  the  Petitioners  gave 
distinct  notice  of  the  irregularity  from  the  beginningy 
and  it  was  the  duty  of  the  Plaintiff  to  correct  it    It 

was 
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was  the  fault  of  the  Plaintiff  in  not  acquiescing  in  the        1850. 
objection  then^  instead  of  persisting  in  the  error. 

Mr.  Turner  and  Mr.  Hare^  contriu  The  biUdoes  not 
pray  any  conveyance,  and  no  such  order  has  been  made. 
It  is  too  late  for  persons,  being  bare  trustees,  to  com- 
plidn  of  former  irregularities  which  do  not  in  any  way 
affect  them.  They  might  either  have  entered  a  special 
appearance  requiring  notice  of  the  proceedings  (a),  or 
might  have  required  to  have  the  suit  prosecuted  against 
liiem  in  the  ordinary  way  (J),  They  did  neither,  and 
have  therefore  bound  themselves  by  their  acquiescence 
in  the  proceedmgs. 

The  course  taken  was  adopted  for  the  sake  of  eco- 
nomy, and  all  parties  beneficially  interested  are  before 
the  Court  to  protect  their  own  interests. 

Mr.  Roupell,  in  reply.  The  Plaintiff  was  altogether 
wrong  from  the  beginning,  and  he  alone  had  the  power 
to  correct  the  error.  It  is  not  reasonable  to  expect  the 
Petitioners,  who  were  trustees,  to  enter  a  special  ap- 
pearance at  the  peril  of  costs. 

The  Masteb  of  the  BoLLS. 

The  course  which  has  been  pursued  in  this  case  is 
very  extraordinary.  In  1842,  the  Petitioners  were 
served  with  a  copy  of  a  bill ;  and  it  is  plain  that  they 
were  then  well  aware  of  the  objection,  for,  in  the  letter 
they  reserve  their  right  "  at  some  future  period  to  insist 
that  they  are  not  to  be  bound  by  the  proceedings.'* 

The 

(a)  27tb   Order    of  Augmi^  (b)  2et}i    Order  of  Atigutt, 

1841.    Ordines  Can.  112.  1841.     Ord.Can,\12. 
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1850.  The  order  of  December  1849  was  afterwards  obtBiiied 

upon  a  petition,  which  it  is  said  was  not  served  on  die 
present  Petitioners ;  and  now,  after  the  money  has  been 
paid  out,  this  petition  is  presented,  praying  that  die 
order  of  December  1849  may  be  discharged,  and,  if 
proper,  that  any  money  paid  out  noay  be  paid  in  agsun. 

The  Petitioners  now  object,  that  that  order,  which 
was  made  for  the  benefit  of  all  parties  interested,  was 
irregular,  and  ought  to  be  entirely  set  aside.  Un- 
doubtedly, if  any  injustice  has  been  done,  it  ought  to 
be  corrected ;  but  I  have  not  the  least  reason  to  think 
that  any  thing  of  the  kind  has  happened. 

It  is  said,  that  the  proceeding  was  irregular,  and 
that,  even  if  there  had  been  a  positive  decree  that  the 
Petitioners  should  convey,  it  would  have  been  in* 
effectual  as  agunst  them,  for  they  ought  to  have  been 
served  with  a  subpcBna  and  with  the  petition.  Tbey 
put  their  case  in  this  way: — the  Court  was  to  ad- 
judicate whether  any  conveyance  was  to  be  made  by 
them  of  the  trust  estates,  and  if  so,  they  did  not  come 
within  the  General  Order.  Such  may  be  the  result 
even  now. 

These  gentlemen  say,  "  here  is  an  irregularity,  and 
nothing  which  has  been  done  as  between  the  other 
parties  is  to  be  of  the  least  avail;  the  'irregularity' 
is  such,  as  even  to  defeat  the  rights  of  the  parties  to 
the  cause.''  I  am  not  at  all  of  that  opinion*  The 
Petitioners  are  trustees  and  may  have  a  duty  to  perform, 
but  they  have  no  interest,  further  than  they  may  be  con- 
sidered as  having  an  interest  in  performing  their  du^. 
They  might  have  appeared  notwithstanding  they  were 
not  served  with  a  eubpmna.  Why  did  they  not  ?  They 
say,  that  although  they  were  right  in  their  objection, 

they 
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they  ^d  not  appear  because  they  could  not  trust  to  the        1850. 
Court  to  protect  them  against  costs.     This  is  absurd 
and  ridiculous. 

They  might  have  entered  a  special  appearance,  and 
thej  would  then  have  had  notice  of  the  petition  upon 
which  the  order  complained  of  was  made,  and  of  every 
other  proceeding.  They  did  not  do  so,  but  by  their  own 
supme  negligence,  permitted  the  proceedings  to  go  on 
and  the  order  to  be  made.  They  might,  at  any  time, 
have  applied  to  be  heard  on  any  matter  affecting  them ; 
bat  instead  of  that,  they  ask  to  discharge  the  order 
altogether,  as  irregular  from  the  beginning,  on  the 
ground  that  they  ought  not  to  have  been  served  with 
a  copy  of  the  bilL 

I  cannot  help  being  astonished  at  the  recklessness 
with  which  it  is  attempted  to  open  the  proceedings  in 
this  case  on  grounds  so  light.  I  quite  agree  that  no 
valid  order  can  be  made  against  these  parties  in  their 
absence ;  and  if  it  be  attempted  to  enforce  any  such 
order  they  may  then  appear  and  resist  it 

With  respect  to  the  deeds,  they  say,  that  if  these 
deeds  relate  to  the  trust  property,  it  is  proper  that  they 
should  have  notice  of  the  order  before  the  deeds  are 
delivered  out.  The  Court  took  the  deeds  from  the 
tenant  for  life,  and  I  see  no  reason  why  the  trustees 
should  concern  themselves  about  matters  respecting 
which  they  have  no  responsibility. 

Dismiss  the  petition  with  costs. 
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1650. 


March  12. 
April  15. 


ROWLEY  V.  ADAMS. 


£\^  the  14th   September  1849,  some  property  wis 
^^    sold  by  auction  in  these  suits. 


By  the  conditions  of  sale,  the  purchaser  was  to 
obtiun  the    confirmation  of  the   report,   and,  on  or 


The  case  of 
De  Viime  v. 
De  VUtMc 
must  be  acted 
on  with  some 
caution,  and  it 
is  not  in  every 

in  the  defiver.  hefore  the  10th  of  November  1849,  pay  in  his  purcbsse 

ing  of  a  suffi-    money,  with  interest,  from  the  29th  of  September  1849, 

that  a  vendor    and  the  condition  proceeded  thus: — ''And  thereupon 

is  to  lose  the    ^1,^  purchasers  shall  be  entitled  to  the  rents  from  the 

mterest  which  ^ 

hehasstipu-     29th  of  September  1849,  and  under  no  circumstances^ 

"upon^'a  sale  '^^'^  the  purchaser  be  excused  from  paying  interest^from 


under  the 
Court,  on  the 
14th  of  &p- 
tembetf  there 
was  a  condi- 
tion that  the 
purchaser 
should  con- 
firm the  re- 
port, and 
before  the 
lOthof  JVb- 
vember  pay 
his  purchase- 
money  and 
interest  from 
the  29th  of 
September, 
and  be  enti- 
tled to  the 
rents  from 
that  time ; 
and  **  under 
no  circum- 
stances "  was 
he  to  be  ex- 
cused payine  interest  from  that  time.  The  purchaser  was  unable  to  obtain  and 
serve  tne  order  of  confirmation  until  the  29th  of  November.  The  abstract  was  de- 
livered on  the  6th  of  December,  and  the  requisitions  finally  answered  on  the  I7di  of 
January.  Held,  that  there  was  no  such  delay  on  the  part  of  the  vendor  as  to  re^ 
lease  tne  purchaser  from  payment  of  interest 


that  day  until  payment  of  the  purchase  money/* 

The  purchaser  was  limited  to  twenty-one  days  to 
deliver  objections  to  the  title. 

Mr.  IFood  became  the  purchaser;  but,  in  consequence 
of  the  offices  being  shut  during  the  long  vacation,  and 
by  reason  of  an  application  by  a  third  party  to  opea 
the  biddings,  the  order  absolute  was  not  obtained  till 
the  22nd  of  November,  and  it  was  served  on  the  29tb. 
The  abstract  was  delivered  on  the  6th  of  December;  the 
purchaser's  requisitions  were  delivered  on  the  21st,  and 
answered  on  the  31st:  further  requisitions  were  de« 
livered  on  the  10th  of  January,  which  were  answered 
''without  prejudice^'  on  the  17th,  and  on  the  18th, 

notice 
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notice  of  motion  was  given  to  pay  the  pttrchase-money 
into  Court  without  interest. 

The  onlj  question  was,  whether  the  purchaser  was 
bound  to  pay  interest  on  his  purchase-money  from  the 
29th  of  September. 

Mr.  Turner^  for  the  purchaser,  argued,  on  the  autho- 
rity of  De  Visme  v.  De  Visme  (a),  that  there  ought  to 
be  some  diminution  in  the  interest,  the  delay  having 
been  created  by  the  default  of  the  vendor  to  furnish  a 
complete  abstract. 

Mr.  Roupelly  and  Mr.  Erskine,  contra.  There  is  no 
I'eason,  in  this  case,  for  deviating  from  the  express 
terms  of  the  contract  between  the  parties,  for  there  has 
been  no  wilful  negligence  on  the  part  of  the  vendors 
in  completing  the  contract.  The  present  case  differs 
from  De  Visme  v.  De  Visme^  not  only  in  the  absence 
of  all  improper  delay,  but  in  this :  that  in  the  present 
ca8e>  no  time  is  specified  for  the  delivery  of  the  ab- 
stract, and  the  non-delivery  before  the  6th  of  December 
is  attributable  to  the  purchaser,  who  did  not  serve  the 
order  absolute  until  six  days  previously.  The  subse- 
quent abstract  was  not  absolutely  necessary,  having 
regard  to  the  special  conditions  of  sale,  and  was  de- 
livered "  without  prejudice,"  and  merely  for  the  better 
satisfaction  of  the  purchaser. 

Mr.  Turner  in  reply, 

Jones  V.  Mudd  (b)  and  Monk  v.  Huskisson  (c)  were 
iJbo  cited. 

The 

(a)  1  Mac.  4-  Gor.  336.  and  (b)  4  Rust.  1 18. 

I  Hall  4-  Tw.  408.  (c)  lb.  121.  note.  ] 
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1850.  Tke  Master  of  the  Bolls. 

The  doctrine  of  the  case  of  De  Visme  v.  De  Vhme 
was  not  new :  it  merely  established  a  prindple  as  to 
which  a  considerable  difference  of  opinion  had  previously 
prevuled.  The  Court  bad  sometimes  refused  interest 
to  a  yendor  causing  the  delay,  although  he  had  thoogkt 
fit  to  insert  in  his  conditions  of  sale  that  he  was  to  have 
ity  **  if  from  any  cause  whateyer  "  the  completion  should 
be  delayed.  In  other  cases,  it  was  assumed  that  tbe 
contract  was  binding  on  the  parties,  and  that  the  words 
"  from  any  cause  whatever  "  would  even  include  those 
brought  about  by  the  default  of  the  vendor  himself,  so 
that  he  was  thus  profiting  by  his  own  negligence. 

I  hope  the  case  of  De  Visme  v.  De  Visme  has  now 
settled  the  point ;  but  it  is,  nevertheless,  necessary  that 
that  case  should  be  acted  on  with  some  caution ;  other- 
wise, no  negodation  could  take  place  between  the  soli- 
citors, for  the  purpose  of  better  satisfying  the  purchaser 
as  to  the  title,  without  entangling  the  vendor  in  a  ques- 
tion of  interest  It  cannot  be  laid  down,  that  in  all 
cases  where  a  sufficient  abstract  is  not  delivered  in 
time,  the  vendor  is  to  lose  the  interest  which  he  has 
stipulated  for. 

I  will  read  over  the  affidavits  and  the  case  of  Dt 
Visme  v.  De  Visme.  There  is  no  question  here  as  to 
whether  a  good  title  can  be  made,  or  as  to  what  is  neces* 
sary  to  perfect  it ;  a  good  title  is  admitted,  and  the  only 
question  is,  whether  the  delay  on  the  part  of  the  vendor 
has  been  such,  as  ought  to  deprive  him  of  interest 

It  is  not  to  be  forgotten  that  the  purchaser  is,  at  all 
events,  entitled  to  the  rents  from  September. 


The 
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The  Masteb  of  the  Rolls  said,  that  he  had  care-        1850. 
fully  read  the  affidavits,  but  could  not  fcurly  come  to  the 
conclusion,  that  such  a  delay  was  imputable  to  the 
Tender,  as  to  relieve  the  purchaser  from  the  payment 
of  interest  ^^'^*^- 


HENNET  t?.  LUARD.  ^^  y^ 

^I^HE  Plaintifl^  by  his  will  prayed,  that  upon  pay-  A  Defendant 

^    ment  by  him  to  the  Defendants  the  Banking  pi^nt^aU 

Company  of  80001  which  he  offered  to  do,  the  Bank-  the  rel^ 

ing  Company  might  deliver  up  to  him  sixteen  railway  sought  by  his 

bonds  of  lOOOt  each,  which  had  been  deposited  with  bill,  moved  to 

,   '  .       f   .  .        dismiss  the 

them,  and  for  an  injunction  to  restram  their  parting  bill  without  * 

with  them,  and  for  general  reKef.  Se  PidnS^ 

might  apply 
On  a  motion  for  an  injunction,  an  order  was  made  ^^.^  '^he 
by  arrangement,   dated   the   25th  of  January  1849,  Plain^thcn 
whereby  eight  of  the  bonds  were  to  be  lodged  in  ftirther  de- 
Court,  and  the  remainder  were  to  be  retained  by  the  ™?nd,  which 

^  might  be  had 

Banking  Company  until  payment  of  the  800021     On  ui^er  the 

the  2&ih  March  1849,  the  Plaintiff  paid  the  8000i,  and  J^^^/jJe^Uef 

the  eight  bonds  were  delivered  up  to  him.  or  by  amend- 

ment.   The 
Court  refused 
The  Defendants,  the  Banking  Company,  by  Luard,  the  motion 

their  public  officer,  now  moved,  that  upon  payment  into  but  intimated. 

Court  of  the  balance  of  interest  received  on  the  bonds,  that  this  pro- 

ceedmg  must 
and  upon  delivery  out  of  the  eight  bonds  now  in  Court,  be  considered 

the  bill  might  stand  dismissed  as  against  them  without  ^^^^^^' 

costs ;  or  that,  if  the  Plaintiff  considered  he  had  any  cision  in  Sheli 

claim  for  costs  against  Luardy  then  that  he  might  make  \  BeavarT* 

an  application  within  a  limited  time  to  establish  it,  and  598.,  adhered 
'^  .     to. 
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1850.        in  default,  that  the  bill  ml^ht  be  dismissed  without 
costs. 

The  motion  having  been  now  brought  on,  the  Plain- 
tiff insisted,  that  the  Defendants  were  also  liable  for 
339/.,  the  amount  of  coupons  which  he  now  alleged  had 
been  cut  off  the  bonds.  This  subject  of  complaint  was 
not  stated  or  charged  in  the  bill. 

Mr.  RoupeU  and  Mr.  Stevens,  in  support  of  the 
motion.  The  Defendant  offers  all  the  relief  asked  bj 
the  bill :  therefore  the  suit  ought  not  to  go  on.  If  the 
only  question  be  as  to  the  costs,  the  Plaintiff  ought 
not  to  proceed  with  the  suit,  but  should  make  a  special 
application,  in  the  way  pointed  out  in  Sivell  v.  Abra- 
ham (a). 

[  The  Master  of  the  Bolls.  I  do  not  at  all  recede 
from  what  I  am  reported  to  have  said  in  that  case.] 

As  to  the  coupons,  nothing  is  sought  respecting 
them  by  the  bill ;  and  it  is  stated,  that  that  sum  was 
received  by  Cooper  one  of  the  co-Defendants,  when  he 
had  no  connection  with  the  Bank. 

Mr.  Turner  and  Mr.  Terrell,  contra.  The  De- 
fendant does  not  offer  to  give  the  Plaintiff  all  he  ciarm, 
and  therefore  the  suit  cannot  be  stayed.  The  Plaintiff 
insistSy  that  the  Defendants  are  liable  for  3391,  the 
amount  of  coupons,  which,  he  says,  were  cut  off  the 
bonds;  and  although  this  matter  is  not  specificalty 
charged  by  the  bill,  still  the  prayer  for  general  relief 
will  cover  it ;  and  besides,  the  Plaintiff  is  entitled  to 
amend  his  bill,  and  will  do  so,  if  he  finds  it  necessaiy. 

Mr. 

(a)  8  PMmm,  598. 
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Mr.  Raupell,  in  reply. 

The  Master  of  the  Kolls. 

This  motion  seems  to  me  so  laudable  in  its  intent, 
that  I  think  it  deserving  of  great  consideration ;  but, 
at  the  same  time,  it  is  impossible  for  me  to  depart  from 
the  rules  which  have  been  established  in  cases  of  this 
kind.  I  think  it  perfectly  clear  from  what  is  stated, 
that,  by  the  prosecution  of  this  suit,  the  Plaintiff  may 
elaim  (whether  successfully  or  not  I  cannot  tell)  some- 
thing more  than  is  offered  to  him  by  the  terms  of  this 
notice  of  motion.  That  being  so,  the  offer  is  not  to 
give  the  whole  of  that  which  the  Plaintiff  has  a  right 
to  claim ;  and,  consequently,  I  cannot  grant  the  motion, 
consistently  with  what  I  conceive  to  be  the  established 
practice  of  the  Court. 

The  only  question  which  remains  is,  whether  the 
Defendant,  who  fails  in  this  motion,  ought  to  pay  the 
costs;  and  though  I  am  very  reluctant  to  make  the 
order,  I  think,  imder  all  the  circumstances,  that  the 
party  who  made  this  motion  must  pay  the  costs  of  it. 

However,  when  the  cause  comes  on  forbearing,  I 
must  bear  in  mind  what  has  been  offered  on  the  present 
occasion,  in  order  that  I  may  then  judge  of  the  pro- 
priety of  the  Plaintiff's  persisting  in  prosecuting  this 
suit. 
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1850* 


April  15,  16. 


An  omission 
to  give  notice 
of  the  filing 
of  exceptions 
on  the  same 
day,  does  not 
render  a  sub- 
sequent order 
of  reference 
irregular:  but 
the  omission 
is  matter  of 
compensation 
in  time,  upon 
a  proper  ap- 
phcation. 

On  the  6th 
of  Mart^^  the 
Plaintiff  took 
exceptions, 
but  aid  not 
serve  notice 
until  the  next 
day,  and  he 
obtained  an 
order  to  refer 
on  the  15th. 
A  motion  to 
discharge  the 
order  was 
refused. 


LOWE  V.  WILLIAMS. 

ON  the  6tii  of  March,  the  Plaintiff  filed  excepticmft 
to  the  Defendant's  answer  for  insufficiency.  No- 
tice was  sent  on  the  same  evening,  but  did  not  leacli 
the  Defendant's  solicitor  until  the  following  day. 

On  the  15th  of  March,  the  order  of  reference  was 
obtained,  and  was  served  on  the  19th  of  March. 

The  24th  Order  of  Octcber  1842  (a)  requires  notice 
of  the  exceptions  having  been  filed  to  be  given  ^cnAe 
same  day/' 

By  Article  26.  of  the  16th  Order  of  May  1845  (i), 
*^  The  Plaintiff  is  to  procure  an  order  to  refer  fhem 
after  the  exinration  of  eight  days,  but  within  fourteen 
days  from  the  filing  of  such  exceptions.  If  he  does 
not,  the  answer,  on  the  expiration  of  such  fburteea 
days,  is  to  be  deemed  suffident" 

A  motion  was  now  made  to  discharge  the  order  of 
reference. 


Mr.  WilUam  H,  Terrell,  in  support  of  the  motion. 
The  Plaintiff  having  neglected  to  give  notice  of  filing 
the  exceptions  on  the  same  day  has  been  guilty  of 
an  irregularity,  and,  this  being  an  injunction  case,  the 
Defendant  is  entjitled  to  take  advantage '  of  it  In 
a  similar  case  of  Johnson  v.  Tucker  {c)  a  replication 
was  ordered  to  be  taken  off  the  file,  because  notice  of 
the  filing  of  it  was  not  given  on  the  day  on  which  it 

WW 
(a)  On/.  Can.  216.  (c)  15  iSSm.  599. 

(6)  Ord.  Can,  285. 


Williams. 
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was  filed.     The  party  ought  to  have  come  to  be  re-        1850. 
lioTed  from  his  n^Ieot,  as  in  Bradstock  v.  WhaUey  (a),      ^^'7^^ 
where  notice  of  exceptions  was  not  given  until  a  day  v, 

too  late,  and  was  not  properly  intituled,  and  the  Court 
relieved  the  party  from  the  effects  of  the  irregularity^ 
on  payment  of  costs.  Calculating  from  the  notice  (the 
7th),  the  reference  has  been  made  one  day  too  early^ 
and  the  Defendant  has  therefore  lost  an  opportunity 
of  submitting. 

2.  The  order  was  obtained  as  of  course,  suppressing 
the  fact  of  the  irregularity  as  to  the  notice.  It  ought^ 
therefore,  to  be  discharged.  St.  Victor  v.  Devereux  {b\ 
Hokombe  v.  Ar^obtu  (c). 

Mr.  Turner  and  Mr.  GoUsmid^  contrit,  argued,  that 
the  Defendant  had  sustained  no  injury,  verbal  notice 
having  been  given  on  the  day  to  the  solicitor's  clerk. 
That  the  want  of  notice  had  not  the  effect  of  rendering 
the  exceptions  inoperative,  but  merely  formed  a  ground 
for  extending  the  time,  Wright  v.  Angle  (d) ;  and  that 
the  Court  would  not  allow  its  Orders  to  be  converted 
into  engines  of  oppression :  Lord  Suffield  v.  Bond  (e). 
The  case  of  Matthews  v.  Chichester  {g).  was  also  cited. 

Mr.  fV.  H.  Terrell,  in  reply. 

7%«  Master  of /Atf  Bolls. 

The  case  is  this: — Exceptions  were  taken  to  the 
answer  of  the  Defendant,  which  were  filed  within  the 
time  required,  and  an  order  afterwards  was  obtained  for 
referring  the  exceptions.    Under  the  26th  Article  of  the 

]i6th 

(a)  6  Beav,  61.  (rf)  6  Hare,  107. 

lb)  6  Beav.  584.  (e)  10  Beav.  146. 

(c)  8  Beav.  405.  (g)  5  Hare,  207. 
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1850.  i6th  Order  of  May  1845,  the  Plaintiff  is  to  refer  them 
LowB  "  ^^'  ^^  expiration  of  eight  days,  but  within  fourteen 
o.  days  from  the  filing  of  such  exceptions.''    If  he  does 

not,  the  answer  is  to  be  deemed  sufficient  It  is 
necessary  to  read  this  Order  in  conjunction  with  the 
24th  Older  of  October  1842,  which  requires  notice  of 
filing  exceptions  to  be  given  on  the  same  day  on  which 
they  are  filed.  There  is  no  penalty,  however,  attached 
to  any  neglect  or  omission  to  give  notice  on  the  same 
day,  no  penal  consequence  attached  to  a  disobedience 
of  the  direction  contained  in  this  Order.  In  this  case,  I 
have  had  two  statements  made  to  me ;  but  I  think  it  is 
not  denied  and  I  assume,  that  the  notice  did  not  reach 
the  office  till  the  following  day.  The  question  is,  if 
that  makes  the  order  iiregular?  Is  it  not  rather  a  non- 
compliance with  the  directions  in  the  Order,  which  may 
be  corrected  or  compensated  for,  without  resorting  to 
the  extreme  measure  of  setting  it  aside  altogether? 

The  question  for  consideration  is,  what  ought  to  be 
done  in  a  case,  where  the  Court  has  not,  by  its  General 
Orders,  provided  a  consequence  for  an  omission  to  give 
notice  on  the  very  day.  Must  the  Court  treat  the  order 
as  irregular,) because  it  was  not  served  in  due  time? 
Consider  what  the  consequence  might  be. 

As  the  Court  can  give  to  the  Defendant  the  time  lost 
%j  the  neglect  of  the  Plaintiff  to  serve  the  order,  I  am 
disposed  to  adopt  the  view  of  Vice-Chancellor  Wigram 
in  Wright  v.  Angle^  and,  adopting  it,  I  cannot  con- 
eider  this  order  as  irregular  and  discharge  it.  I  feel 
«ure,  that,  if,  by  reason  of  the  Plaintiff's  omission,  an 
application  had  been  made  for  additional  time,  I  would 
not  only  have  granted  it,  but,  to  shew  the  import- 
ance I  attach  to  the  djie  observance  of  the  General 
Orders,  I  should  have  given  the  Defendant  the  costs  of 
the  application.    I  have  no  desire  to  relax  the  rules  of 

the 
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the  Court;  but  that  is  quite  different  from  allowing  a        1850« 

great  iDJustice  by  too  strict  an  application  of  technical 

rules.     It  is  sdd  *^  discharge  tke  order  altogether ;  I 

do  not  ask  for  compensation,  but  let  the  Plaintiff^s 

right  to  refer  be  forfeited."    I  do  not  agree  wich  that, 

and  I  must  refuse  the  motion  without  costs. 


In  re  EVERETT.  March  16. 

A     SUM  of  money  had  been  paid  into  Court  under  To  enable  the 

"^^  the  Trustee  Indemnity  Act  (a),  to  the  following  tribute  a  fund 

account:—  "In  the  matter  of  the  trust  of  the  will  of  ^nder  the 

fF.  Everetty  Esq.  dated  the  28th  of  September  1844^  in  deinnity  Act, 

relation  to  one  fourth  part  of  the  sum  of  6000/.  3^  per  '^"U'^^^Jt 

cents,  bequeathed  by  the  said  will  in  trustees  for  Ada  which  sepa-^ 

Arm  Everitt  Kersey^  and  Mary  Ann  Kersey ^  as  in  the  ^e^thw**'" 

»ud  will  is  mentioned."  assets,  and 

disconnects  it 

.  .  .       «•  ^"*™  ^  ^^ 

Mi.Eddis  appeared  in  support  of  a  petition  for  pay-  other  trusts  of 

ment,but  **'^^'"- 

The  Master  of  the  Rolls  said,  that  the  Court  could 
not,  under  this  Act,  deal  with  a  fund  standing  to  an 
account  so  general  That  to  enable  the  Court  to  dis- 
tribute a  particular  fund,  the  trustees  must  take  on 
themselves  the  responsibility  of  separating  it,  finally 
and  for  ever,  not  only  from  the  other  assets,  but  from 
all  the  other  trusts  of  the  will.  He  said  that,  in  this 
case,  the  fund  must  be  transferred  to  another  heading, 
before  it  could  be  distributed. 

(a)  10&  11  rwt.  e.  96.  extended  by  18  &  13  na.  c.  74. 

See  In  re  JatephU  WUi,  II  Beav.  625. 
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AprU22.      .  PICABD  V.  MITCHELL. 

A  railway         TN  1830,  Richard  Galcan,  being  seised  of  a  real  estate 
land^Se  **  Knaresbarouffh  (subject  to  certain  rent  chaiges 

subject  of  wi  nnj  iMvacics  created  by  the  will  of  his  father),  made  his 

admunstration  ,  .         . 

suit,  and  in  will,  by  which  he  devised  it  to  trustees   on  certain 

which  infiuits  ^    ^ 

and  married  ""»^'»- 

women  were 

MTiuSer-  ^  *^*  ^^  instituted  for  the  administration  of  his 

ence  was  estate,  and  a  decree  was  made  in  1842,  referring  cer- 

Master  in  the   ^^^  matters  to  the  Master,  who  made  his  report  in 
cause,  to  1345, 

ascertain 
what  course 

bweSLTfo?        ^^  January  1847,  the  Leeds  and   Thirsk  Kailway 

the  parties  Company,  under  the  provisions  contfdned  in  theb  acts, 

dSuty.  8   &  9  Viet.   c.  dv.   extended  by  the  9  &    10  Viet 

The  company  cc.  cxlix.  and  cliii.  and  div.  and  10  &  11  VicL  c.  ccx., 

to  pay  all  the  ^^^  ^®  Lands  Clauses   Consolidation  Act   1845  (a), 

costs,  charges,  «*aye  notice  to  the  parties  in  possession  of  the  property, 
and  expenses       ,         ,      >^  .1  1  -■   ,  \ 

ofthepeti-       that  the  Company  required  to  purchase,  and  demand- 

^nr«^**  ^^'  ^8  ^^  particulars  of  the  estates  and  interests  therein, 
and  offering  to  treat  for  the  purchase  and  compensa- 
tion. The  notice  stated,  that  in  default  of  compliance, 
the  amount  would  be  ascertained  in  the  manner  pro- 
videdTor  by  the  Lands  Clauses  Consolidation  Act  1845. 

On  the  30th  March  1847,  an  order  was  made  in 
the  cause,  upon  the  petition  of  some  of  the  parties  in- 
terested, by  which  it  was  referred  to  the  Master  to 
ascertain,  whether  it  was  most  for  the  benefit  of  the 

parties 

(a)  8  Vict.  c.  18. 
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parties  being  infants  and  married  women^  that  the 
Company  should  be  required  to  take  the  whole  of  the 
property,  and  to  determine  by  which  of  the  modes 
the  compensation  ought  to  be  ascertained,  and  direc- 
tions were  given  for  ascertaining  it  accordingly. 

The  parties  proceeded  before  the  Master,  and  a  sum 
of  9102.  was  ultimately  awarded  them  by  arbitration, 
which  was  paid  into  Court  by  the  Company.  The 
Master  made  his  report  in  1849.  The  title  being  ac- 
cepted, a  petition  was  now  presented,  praying  that  the 
money  might  be  invested,  and  the  dividends  paid  ac- 
cording to  the  rights  of  the  parties ;  and  for  a  refer- 
ence to  tax  the  Petitioners,  and  the  Plaintifib  and 
Defendants  to  this  cause,  respectively,  their  costs^ 
charges  and  expenses,  of  and  incidental  to  the  taking  and 
compulsory  purchasing  of  the  premises  by  the  Railway 
Company,  and  of  and  incidental  to  the  former  petition, 
and  to  the  reference  to  the  Master  thereby  directed, 
and  of  the  reference  to  the  arbitrator,  and  of  the  agree- 
ment of  reference,  and  of  this  application,  and  of  ihe 
conveyance ;  and  that  such  costs,  charges  and  expenses 
might  be  paid  by  the  Railway  Company.  The  petition 
«et  forth  at  length  the  Master's  report,  containing  all 
the  proceedings,  which  occupied  eight  brief  sheets  of  the 
present  petition. 

Mr.'  Turner  and  Mr.  HalUttj  in  support  of  the  pe- 
tition. 

Mr.  Walpoh  and  Mr.  Tilhtsony  caniri,  objected  to 
the  payment  of  the  costs  asked,  alleging  that  a  consi- 
derable portion  had  been  unnecessarily  incurred. 

Mr.  Turner,  in  reply. 

Kk  4  The 
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The  following  authorities  were  referred  to. 

PiCARD 

V.  Re  Hare's  Estate  (a).  Re  Hull  and  Selby  RaUwap 

Company  (A),  In  re  Taylor  {c),  8  VicL  c.  18.  i.  80,, 
and  see  In  re  The  Merchant  Tailors'  Compamf{d), 
Jones  Y.  Lewis  (ey 

The  Masteb  of  the  Rolls. 

.  Primd  facie,  all  the  expenses  ought  to  be  paid  by 
the  Company  who  have  occasioned  them.  Wbere 
public  Companies,  either  for  the  public  good  or  their 
private  profit,  come  and  violently  take  the  property  of 
others,  whether  they  like  it  or  not,  they  ought  to  in- 
demnify the  persons  against  all  the  expenses  which  may 
be  occasioned  by  such  a  proceeding. 

But  if  a  party  proceeds  in  a  wilful  and  extravagant 
w^ay  to  incur  costs  quite  unnecessarily,  the  Court  wili 
not  allow  them,  and  will  refer  it  to  the  Master  to  en- 
quire whether  any  and  what  unnecessary  costs  have 
been  incurred. 

Mr.  Walpole.  Such  a  reference  would  only  increase 
the  costs. 

The  ^ASTEB  of  the  Rolls.  Then  let  the  order  be 
made  according  to  the  prayer  of  the  petition  {g). 

(a)  5  Rmlumy  Ca.  599.  (d)  10  Beav.  485. 

{b)  lb.  458.  (e)  2li.^Tw.  406. 

(r)  1  Mac.  4r  Got.  210.,  and  (g)  See  Reg.  Lib.  1849  R 

]  if.  4*  TVf.  438.  foUll20. 
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WEBB  V.  GRACE.  AprU22,23. 

In  re  VINES  and  HOBBS. 

l^TR.  GRACE  employed  the  Respondents  as  his  The  decision 
solicitors  in  tlie  above  suit ;  but  before  it  had  been  ^^tuis  i  J?mo. 
finally  determined,  be  discharged  them  and  paid  their  827^  is  inap- 

bill  of  costs  in  1849.  {he  miSts  ^ 

the  cause 
inust  enter 
By  an  order  of  the  Vice-chancellor  of  England^  made  iuto  the  dis- 

in  the  cause  upon  further  directions,  Mr.  Grace^s  costs  c"^*®"- 
in  the  cause,  as  between  solicitor  and  client,  were  or- 
dered to  be  taxed  and  paid.  Mr.  Grace  then .  t(}^k  in 
the  Respondents'  bills  of  costs  into  the  Master's  office 
for  taxation.  The  Master  required  vouchers  for  items 
amounting  to  240/.,  and,  the  Petitioner  being  unable  to 
obtain  them  from  the  Respondents,  the  items  were  dis- 
allowed. 

This  was  a  petition  presented  in  the  cause  and  in  the 
matter  of  the  solicitors  by  Mr.  Grace,  for  the  taxation 
of  the  bills  and  delivery  up  of  the  papers  and  vouchers, 
or,  in  default,  that  the  solicitors  might  pay  the  amount 
of  the  sums  struck  off  on  taxation  for  want  of  such 
vouchers. 

Mr.  TuTTier  and  Mr.  Nevmsan,  in  support  of  the  peti- 
tion. 

Mr.  Roundell  Palmer  and  Mr.  Morris,  for  the  solicitors, 
objected,  that  the  cause  being  attached  to  the  Vice- 

Chancellor 

Ex  reioHotw, 
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1860. 


Chancellor  of  England^  this  Court  would  make  do  order 
in  it 

Mr.  Turner  relied  on  Rcbiiu  y.  Mills  (a)^  where  it 
was  held,  that  an  application  in  a  canse,  bj  a  client,  to 
tax  a  solicitor's  bill  was  not  within  the  General  Orders 
of-afoy  1837. 


The  merits  having  been  entered  into 

The  Masteb  of  the  BoLLS  sud,  he  adhered  to  the 
decision  in  Robins  y.  Mills  as  a  general  rule,  but  that  it 
did  not  apply  where  the  merits  of  the  cause  entered  into 
the  discussion.  He  allowed  the  objection  in  this  case^ 
on  the  ground  that  the  order  which  was  asked  on  the 
petition  was  for  the  purpose  of  carrying  out  and  ps/vog 
complete  relief  on  the  order  made  by  the  Vice-Cban- 
cellor  on  further  directions  for  the  taxation  of  costa 

(a)  1  Bea9.  S27. 


ilfoy  8. 


In  re  WALSH. 


rpiHIS  was  a  petitionfor  the  taxationof  a  billof  costs 
-■-    of  173i  which  had  been  paid. 


In  taxation* 
abstracts  are 
ordinariW 
passed  if  they 
cont«n  eight 
folios  on  an 
average  ;  but 
the  strict  rule 
is,  that  they 
should  con« 
tain  ten  folios. 

Taxation  of 
a  paid  bill^ 

sought  on  the  ground  of  overchar^  in  abstracts  contaimng  less  than  ten  folios  re- 
fused, the  practice  bdne  in  uncertainty,  and  there  beine  no  pressure  or  surprise. 

Explanatory  notes  of  the  Taxing  Master  as  to  the  charge  for  abstracts,  sc  &c. 


The  bill  was  delivered  on  the  30th  of  December  1848, 
and  was  placed  by  the  Petitioners  in  the  hands  of  their 
solicitors,  who,  on  the  15th  of  January  1849,  threatened 
to  have  the  same  taxed. 

On 
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On  the  30th  of  March^  one  of  the  clients  and  Peti-  1850. 
tioneiB  was  summoned  to  the  Court  of  Bankruptcj^ 
and  requiring  some  of  the  documents  in  the  hands  of 
the  solicitor  to  assist  him,  he  applied  for  them,  but 
they  were  refused  bj  the  solicitor,  except  on  the  terms 
of  having  his  bill  of  costs  paid. 

On  the  19th  oi  April,  the  Petitioners  sent  for  the 
papers  and  paid  the  bilL 

On  the  26th  of  July,  the  solidtor  of  the  Petitioners 
again  applied  to  Messrs.  Walsh  to  have  the  bill  taxed  \ 
a  long  and  ineffectual  correspondence  took  place,  and 
ultimately,  on  the  21st  of  December,  the  Petitioners  pre- 
sented this  petition  for  the  taxation  of  the  bill.  The 
grounds  relied  on  were,  1st,  that  the  payment  had  been 
obtained  under  the  pressure  arising  irom  the  want  of 
the  papers;  2ndly,  that  the  bill  contained  exorbitant 
overchaxges. 

The  principal  item  relied  on  was,  that  for  an  abstract 
of  109  sheets,  containing  575  folios,  which  had  been 
changed  542i,  whereas  the  Petitioners  alleged,  that  each 
sheet  ought  to  have  contained  ten  folios,  which  would 
make  58  sheets  only,  and  that  consequently  there  was 
in  this  item  an  overchai^  of  252.  Another  similar 
overcharge  of  91.  for  an  abstract  was  also  alleged. 

The  Respondent,  in  his  affidavit,  stated^  that  in  thirty- 
eight  years'  practice  he  had  never  been  aware  of  the 
existence  of  any  such  rule,  that  an  abstract  ought  to 
contain  ten  folios ;  and  he  further  said,  that  ten  folios 
could  not  be  contained  in  one  sheet  without  so  crowding 
the  papers  as  to  destroy  the  utility  of  an  abstract ;  and 
he  further  said,  that  the  abstract  complained  of  con- 
tained the  usual  quantity  of  matter. 

This 
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ISoih  This  statement,  as  to  the  practice,  was  also  supported 

^'^■V"^*'     by  the  affidavit  of  five  very  respectable  London  soliciton, 

Waij»ii.       ^1^0  stated  the  rule  to  be,  that  every  sheet  should  be 

fairly  written  out  with  the  usual  abbreviations  without 

reference  to  the  number  of  folios  therein  contiuned. 


On  the  other  ude  it  was  sworn,  that  a  contrary  prac- 
tice existed  in  the  Master's  office,  and  this  practice  was 
relied  on. 

Mr.  Turner  and  Mr.  Giffard,  in  support  of  the  peti- 
tion, relied  on  the  alleged  pressure  and  overchaige. 

Mr.  Roupell  and  Mr.  James,  contra,  argued,  that  that 
had  been  ample  opportunity  before  payment  to  obtaia 
a  taxation  of  the  bill,  and  that,  therefore,  there  was 
no  pressure.  Secondly,  that  there  was  no  overchaige, 
according  to  the  existing  rule  of  professional  charges; 
and  that,  even  if  there  were,  that  circumstance  alone 
was  insufficient  to  warrant  a  taxation ;  In  re  Stirke{a), 

,   Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  said,  he  would  enquire 
into  the  practice  before  giving  judgment. 


May  8.  The  Masteb  of  the  Rolls. 

This  was  a  petition  to  tax  a  paid  bill,  on  the  ground 
of  surprise  and  overcharge.  The  bill  had  been  long  in 
the  hands  of  the  parties  by  whom  it  is  now  sought  to  be 
taxed,  and  the  case  is  one  of  the  weakest,  on  the  ground 
of  surprise,  I  have  yet  met  with. 

As 
(a)  UBettV.3M. 
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As   to  overcharge,  I  thought   proper    to  enquire        1850. 
as  to  the  rule  as  to  preparing  abstracts  of  title,  and     ^^^r^^^ 
I  have  taken  the  opportunity  of  appljring  to  the  Taxing       Walsh. 
Masters  for  their  certificate.     It  is  not  as  decisive  as  I 
could  have  wished  as  to  the  practice.     They  have  cer- 
tified, that  the  strict  legal  charge  for  drawing  an  ab- 
stract is  68.  S(L  for  each  sheet  of  ten  folios  of  seventy- 
two  words. 

This  is  the  rule  contended  for  on  behalf  of  the  Peti- 
tioners, and  which  has  not  been  strictly  complied  with 
in  this  case. 

But  the  Taxing  Masters  say,  secondly,  that  it  has 
been  the  practice  in  their  office,  to  pass  abstracts  if 
each  sheet  contains  eight  folios,  except  in  a  very  few 
instances,  where  the  full  quantity  of  ten  folios  has  been 
insisted  on. 

Therefore  the  rule  comes  to  this :  —  that,  although 
they  are  ordinarily  content  with  an  average  of  eight 
folios  per  sheet,  yet,  strictly,  and  where  any  person 
insists  on  it,  they  require  ten  folios. 

It  is  manifest  from  the  form  and  nature  of  an  abstract 
being  a  species  of  map  of  the  title,  that  it  may  require  a 
diflferent  arrangement  from  that  of  ordinary  drafts,  and 
that  ten  folios  cannot  always  be  conveniently  got  into 
one  sheet. 

This  state  of  practice  is  not  very  satisfactory;  yet  it 
18  convenient  in  practice,  and  it  is  enough  for  me  to  say, 
that  the  items  complained  of  ought  not  strictly  to  be  * 

treated  as  such  an  overcharge,  as,  in  the  absence  of  pres- 
sure, to  warrant  the  taxation  of  a  paid  bilL 

I  must  dismiss  the  petition  with  costs. 

Cebtificate 
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Cbrtificatb  of  Taxing  Mastbbs. 
My  Lord, 

In  compliance  with  your  Lordship's  request,  we  the 
undersigned  b^  leave  respectfully  to  certify  to  your 
Lordship  as  follows  :  — 

1.  We  consider  the  strict  legal  charge  for  preparing 

an  abstract  of  title  to  be  as  follows : 

i.  d. 
For  drawing  for  each  sheet  of  ten  folios  of 

seventy-two  words     -  -  -    6    8 

For  copy  thereof  -  -  -    3    4 

2.  It  has  been  the  practice  of  the  Master's  office,  for 
very  many  years,  to  pass  abstract  sheets  as  propeiij 
charged,  if  they  contain  on  the  average  eight  folios  per 
sheet,  which  practice  we  have  followed,  except  in  a  very 
few  cases  where  the  full  quantity  of  ten  folios  has  been 
insisted  on. 

We  have  the  honour  to  be,  my  Lord, 

Your  Lordship's  most  obedient  servants, 
Philip  Martineatu 
Rob.  B.  FolletL 
Richard  Mitts. 
Taxinff  Masters*  Office,  John  JVainiorighU 

April  25.  1860.  Joseph  Parkes. 

H.  R,  Raines. 
To  the  Right  Honble. 
Lord  Langdale, 
&c  &c  &c. 


.    The  following  Note  was  appended  to  the  Certificate 
of  the  Taxing  Masters :  — 

It  may  be  necessary  to  explain  to  the  Master  of  the 
Bolls,  the  apparent  uncertainty  which  exists  in  the  pro- 
fessional charge  for  abstracts. 

It 
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It  is  a  well  understood  and  defined  rule,  that  the  1850. 
charge  for  drawing  a  deed,  will  or  other  document,  for         r^^^ 

signature,  is  \$.  per  folio,  and  4dl  per  folio  for  the  Walsh. 
copy. 

It  is  also  well  understood  and  defined,  that  the  charge 
for  drawing  statements,  as  abstracts  and  cases,  is  less 
by  Ad.y  that  is  to  say,  that  the  charge  is  8dl  per  folio 
for  drawing,  and  4cf.  for  copying. 

Deeds  are  more  accurately  charged  by  folio,  but  they 
are  also  very  commonly  charged  by  skin,  especially  by 
the  Ijondon  houses* 

Abstracts  and  cases  are  charged  by  sheet. 

With  respect  to  deeds,  as  also  with  respect  to  attested 
copies  (in  like  manner  as  all  proceedings  in  suits),  the 
number  of  folios  is  an  ascertained  fact,  the  niunbcr  of 
such  folios  regnlating  the  stamp  duty,  so  that  there  is 
no  uncertainty  and  scarcely  ever  a  mistake  as  to  the 
proper  charge. 

The  charge  for  deeds  is  commonly  inserted  thus :  — 
Drawing  deed,  five  skins  -  -    £5 

which  is  made  up  by  \s.  a  folio  for  the  fifteen  folios 
which  by  the  Stamp  Act  are  required  in  each  skin,  and 
6s,  for  the  copy  at  4td.  per  folio. 

And  so  in  the  other  instances,  where  the  folios  are 
ascertained,  as.  in  pleadings.  ^' Brief  copy  pleadings, 
200  folios,  20  brief  sheets." 

But  abstracts  are  never,  for  any  purpose,  required  to 
be  counted,  and  the  length  is  therefore  always  a  matter 

of 
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1850.  of  estimate  or  guess,  and  tUs  is  so,  both  with  the  soE- 
citor  who  makes  out  his  bill  and  with  the  Masters  in 
their  taxation,  unless  they  require  them  to  be  coonted 
for  accuracj. 

Here  the  habit  has  arisen  for  charging  for  the  number 
of  sheets  of  paper  used,  a  habit  capable  of  the  greatest 
abuse,  and  which,  in  fact,  is  greatly  abused,  many  clients 
being  charged  the  full  chai^  for  sheets  not  contumog 
more  than  half  the  proper  quantity,  and  sometimes  less. 

The  gentlemen  who  have  given  their  evidence  on  ibis 
point  must,  however,  be  mistaken  as  to  the  practice  of 
their  own  offices.  They  cannot  mean  to  say  that  the 
number  of  sheets  of  paper  is  to  regulate  the  chaige  with- 
out any  regard  to  contents,  and  they  would  not  them- 
selves so  charge.  They  would  no  doubt  content  them- 
selves with  seeing  that  the  sheet  is  fdrly  a  full  sheet; 
but  as  the  quantity  put  upon  each  sheet  of  paper  would 
differ  with  the  handwriting  of  each  clerk  (and  some 
sheets  are  ruled  with  thirty-six  lines,  and  some  whh 
forty-two),  it  is  obviously  necessary  that  some  definite 
quantity  should  be  considered  as  the  necessary  and  cor- 
rect standard. 

Now,  as  tolerably  close  writing  will  bring  in  about 
eight  folios,  and  as  ten  folios  cannot  be  compressed  into 
a  sheet  without  difficulty,  no  doubt  that  number  was 
originally  agreed  on  as  a  fair  average  quantity ;  but,  at 
all  events,  it  is  a  fact,  that  it  has  been  considered  a  fair 
average  quantity,  as  far  back  as  the  practice  can  he 
traced,  and  the  charge  has  been  allowed  accordinglj, 
unless  ten  folios  in  the  sheet  have  been  insisted  upon' 
by  the  adverse  party,  which,  however,  has  only  happened 
in  a  very  few  cases,  the  parties  being  almost  invariably 
content  with  the  usual  allowance. 


CASES  IN  CHANCERY.  49/ 

1850. 


March  7 

MURROW  17.  WILSON.  2iasf  23. 

rpHE  Plaintiff,  in  his  bill,  filed  on  the  13th  of  Fe-  A  Plaintiff 
-*-    hruary  1850,  described  himself  as  living  at  Hong  hfmself  as 
Kong.  living  abroad. 

Haying  given 

He  gave  notice  of  motion  for  an  injunction,  and  on  motion^lie 

the  13th  of  February  1850,  filed  an  affidavit  in  support  Defendant 

of  the  application.     The  Defendant  appeared,  and  ap-  asked  for  time 

plied  for,  and  obtsuned  time  to  answer  the  affidavit,  and  ^  answer  the 

g.  •     .  •  .  affidavits,  and 

afterwards  filed  an  affidavit  in  opposition :  he  also  ap-  he  afterwards 

peared  on  the  motion  on  the  22nd  of  February,  when  it  ?'®**  affidavits 
'^  ^  ^'  m  opposition, 

was  refused  with  costs.  Held,  that  he 

had  not  there- 

bv  waived  hiR 

The  Defendant,  on  the  27th  of  February  1850,  ob-  right  to  secu- 

tained  an  order  of  course,  that  the  Plaintiff  should  give  "An^^dMit 

security  for  costs.  does  not,  by 

simply  defend- 

The  Plaintiff  now  moved  to  discharge  the  order,  on  J!^f j*||  ^^^ 

the  ground  that  the  Defendant,  by  his  appearance  and  him,  lose  his 

filing  an  affidavit  in  opposition  to  the  motion,  and^by  j^fy  fo^  costs! 

subsequent  appearance  thereon,  had  waived  his  right  to 

security  for  costs. 

Mr.  Glasse,  in  support  of  the  motion,  argued,  that 
the  Defendant  ought  to  have  obtained  the  order  for  * 

security  for  costs  in  the  first  instance,  and  that,  by  ob- 
taining time  and  filing  the  affidavit  in  opposition  to  the 
motion,  he  had  waived  his  right  to  such  security.  He 
cited  Meliorucchy  v.  Meliorucchy  (a).  Anon,  {b),  and  Ex 
parte  TuU(c). 

Mr. 

(a)  2  Yet.  sen.  24.  (c)  3  Bea.  4r  ChU,  603. 

(b)  10  F^*.  287. 

VOL.XIL  LI 
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1850.  Mr.  Goldsmid,  cantriu     The  cases  cited  do  not  apply, 

for  the  Defendant  himself  had  there  applied  to  the 
Court ;  here  the  Defendant  has  acted  on  the  defensiTe 
only.  The  point  was  decided  in  Ux  parte  Seidler{a\ 
where  it  was  held,  that  if  a  petition  is  presented  bj 
a  person  out  of  the  jurisdiction,  the  Kespondent  may 
require  security  for  costs,  notwithstanding  he  has  an- 
swered the  affidavits  in  support  of  the  petition. 

Mr.  Glassef  in  reply. 

The  Master  of  the  Boli^s. 

The  question  is,  whether,  in  consequence  of  what  took 
place,  the  Defendant  is  to  be  considered  as  having  waived 
his  right  to  security  for  costs.  I  wish  for  further  in- 
formation as  to  the  case  of  Ex  parte  Seidler.  I  will 
inquire  into  the  circumstances  of  that  case.  It  does  not 
appear  from  the  report,  whether  the  application  was 
made  at  the  time  the  petition  came  on,  or  afterwards. 


JWoy  23.  The  Mastbb  of  the  ROLLS. 

This  was  a  motion  to  discharge  an  order  that  the  Plain- 
tiff should  find  security  for  costs.  The  objection  takes 
was,  that  the  Defendant,  before  he  obtained  the  order, 
appeared  on  a  notice  of  motion  made  by  the  Pliuntiff, 
and  obtained  time  to  answer  affidavits.  I  am  of  opinion 
that  this  did  not  deprive  him  of  his  right  to  security ; 
it  might  be  otherwise,  if  he  had  originated  proceedings 
of  his  own.  As  to  the  case  of  Ex  parte  Seidkr,  it  is 
not  entered  in  the  Registrar's  book.  I  consider  that  a 
Defendant  does  not,  by  simply  defending  an  appli- 
cation made  against  him,  lose  his  right  to  security  for 
costs. 

The  order  must,  therefore,  be  sustained,  and  the 
motion  refused  with  costs. 

(a)   12  Son.  106. 
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1850. 


ASKHAM  V.  BABEER.  April  m, 

nnHIS  case  came  before  the   Court  upon  general  a  father  had 

-■-     demurrer  to  the   whole  bill,   which,    in  effect,  apo^CTof 

appointing  to 
Stated,  that  by  a  settlement  mode  on  the  marriage  of  any  of  his 

WiUiam  Askham  and  Elizabeth  his  wife,  certain  pro-  SSS « 

pertj  was  vested  in  trustees  for  the  husband  and  wife  breach  of 

for  their  respective  lives,  with  remainder  to  all  and  possession  of 

every  or  such  one  or  more  of  the  children  of  the  mar-  P*rt  of  the 

riage,  in  such  shares  and  with  or  without  power  of  he,  in  1834* 

revocation  as  mUiam  Askham  should,  by  deed  &c.,  ap-  appointed  that 

'^  '^     part  to  his 

point,  and,  in  default,  to  the  use  of  all  and  every  the  daughters,  in 

children  equaUy.  ^ZUlr 

an  agreement. 

In  1834,  the  trustees  had,  in  breach  of  trust,  lent  should  after^ 

a  portion  of  the  trust  money  to  William  Askham.     At  wards  be  con- 

this  time  there  were  five  children  of  the  marriage,  —  viz.  in  exchange  ^ 

the  Plaintiff  John  and  four  dauffhters.  ^°/,  ^  «»*?*« 

°  of  less  value. 

In  1844,  he 
The  bill  alleged,  that  the  surviving  trustee  of  the  geco"J^! 
settlement  was  desirous  of  retiring  and  being  released  pointment, 
from  his  liability  under  the  breach  of  trust,  and  that,  previous  deal- 
in  order  to  release  such  trustee,  and  to  protect  William  '"g  ^'^^  ^e 
Askham  the  father  from  being  called  on  to  pay  the  thereby  ap- 

amount  due  from  him,  it  was  asreed  between  the  father  pointed  the 

remaining 
and  his  four  daughters,  that  the  father  should  appoint  portion  of  the 

to  his  four  daughters,  so  much  of  the  trust  fund  as  was  ^ty^f^nd  all 

then  in  his  hands,  upon  an  agreement,  that  the  appointees  other"  the 

should  make  no  claim  against  the  trustee,  and  should  comprised  in 

not  *^®  settle- 
ment, to  his 
daughters.    Held,  that  the  first  appointment  was  void  ;  and,  secondly,  that  the 
portion  of  the  property  comprised  therein  was  not  appointed  by  the  second  deed. 

LI  2 
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1850.  not  call  on  the  father  to  pay  the  amount;  and  it  was 
agreed,  that  immediately  after  the  appointment,  the 
sums  appointed  should  be  assigned  to  the  father,  osten- 
sibly in  exchange  for  some  real  estate  belonging  to 
him,  of  less  value  than  the  fund  appointed. 

On  the  18th  March  1834,  WiUiam  Askham  ac- 
cordingly appointed  the  trust  funds  then  in  his  hands 
to  the  four  daughters,  and  on  the  25th  March  1834, 
he  conveyed  real  estate  belonging  to  him  to  the  four 
daughters,  in  reversion  after  his  death ;  the  daughters, 
on  their  part,  thereby  assigned  to  their  father  the  shares 
of  the  trust  funds  which  had  previously  been  appointed 
to  them. 

On  the  25th  of  March  1834,  new  trustees  were  ap- 
pointed. 

One  of  the  daughters  afterwards  died. 

'On  the  19th  of  April  1844,  William  Askham  ex- 
ecuted a  second  appointment  of  the  trust  funds, 
whereby,  after  reciting  the  previous  dealings  with  the 
fund  and  the  appointment  in  1834,  and  that  William 
Askham  the  father  was  desirous  of  making  an  appoint- 
ment of  such  of  the  said  settled  estates,  monies  and 
premises  as  remained  unappointed,  and  that  the  Plain- 
tiff John  Askham,  being  then  entitled  under  the  sud 
settlement  as  tenant  in  tail,  his  father  considered  him 
to  be  fully  provided  for,  William  Askham  appointed, 
naminatim,  that  the  funds  not  comprised  in  the  pre- 
vious appointment,  ''  and  all  other  the  sum  and  sums  of 
money,  messuages,  lands,  tenements,  and  trust  estates 
whatsoever  comprised  in  or  affected  by  the  said  recited 
indenture  of  settlement,  over  or  upon  which  he  the  said 
William  Askham  had  a  power  of  appointment  or  dis- 
posal, 
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poeal,  should  go  and  remain,  immediately  from  and        1850. 
after  his  decease,"  unto  his  three  daughters. 

William  Askham  died  in  1848,  and  the  Plfuntiff  JbAn 
Ask/iawtj  his  only  son,  who  took  nothing  imder  either 
of  the  two  appointments,  filed  this  bill,  insisting  on 
the  invalidity  of  the  first  appointment  of  1834,  and 
praying  a  declaration  that  it  was  a  fraudulent  exercise 
of  the  power  of  appointment,  and  that  the  deed  of  ex- 
change was  void,  and  that  the  trust  monies  comprised 
in  the  appointment  of  1834  were  divisible  as  in  de- 
fault of  appointment.  It  also  sought  to  make  the 
estates  of  the  father  and  trustees  liable  as  for  a  breach 
of  trust. 

To  this  bill  two  of  the  Defendants  demurred  for 
want  of  equity. 

Mr.  Boupell  and  Mr.  E.  B.  Denisan,  in  support  of 
the  demurrer. 

1.  The  deed  of  1834  is  not  void,  for  there  was  no 
corrupt  bargain  between  the  father  and  daughters.  By 
the  transaction,  the  father  was  merely  enabled  to  re- 
place the  trust  fund  by  means  of  his  own  real  estate. 
The  benefit,  if  any,  obtained  by  him  was  not  such  as 
to  invalidate  the  first  appointment,  (a)^ 

2.  But  if  the  first  deed  be  altogether  void,  then  the 
parties  were  remitted  to  their  original  position,  and  the 
father  had  then  the  power  of  appointing  the  whole 
trust  property.  This  he  has  done  by  the  second  deed 
of  1844,  which  appoints,  not  only  the  portion  not  com- 
prised in  the  deed  of  1834,  but  all  other  sums  of  money 

comprised 

(a)  Conoiiy  v.  APDermott,  Beatfy,  601. 
LI  3 
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1850.  oompnaed  in  the  settleiiient.  This  deed  is  free  boat 
objection,  and  oomprises  the  whole  troat  pn^ierty ;  the 
Plaintiff,  therefore,  has  no  interest  in  the  property  and 
oannot  sustain  this  soit. 

Mr.  Turner  and  Mr.  Freelmjf  were  not  heard  in  sop- 
port  of  the  bilL 

The  Master  of  the  Bolls. 

In  this  case  the  father  may  have  had  a  perfectly 
good  intention,  and  may  have  been  desirous  of  doing 
that  which  was  for  the  benefit  of  all  the  family.  The 
Plaintiff,  the  eldest  son,  was  perfectly  well  provided  for, 
and  it  was  an  act  of  justice  in  the  father,  as  far  as  he 
could  do  it  in  a  proper  manner,  to  provide  for  his  other 
children.  But  the  question  is,  how  is  this  Court  to  treat 
this  execution  of  the  power? 

The  power  might  have  been  exercised  exclusively 
in  favour  of  any  of  the  children ;  and  if  it  had  not  been 
mixed  up  with  any  private  interest  or  separate  con- 
cerns of  the  father,  he  might  no  doubt  have  appointed 
the  whole  property  to  his  daughters,  or  any  of  them, 
to  the  exclusion  of  the  son.  But  unfortunately,  he 
had  got  into  difficulties,  and  found  lumself  under  the 
necessity  of  borrowing  money  firom  the  trustees.  He 
afterwards  executed  this  power  in  such  a  manner,  as  to 
relieve  him  personally  from  the  difficulty  in  which  he 
was  placed,  and  he  personally  obtained  the  advantage 
of  that  relief,  from  the  persons  in  whose  favour  he 
executed  the  power.  Such  a  transaction  cannot  stand. 
Wholly  independently  of  any  particular  charge  of  fraud- 
ulent intention,  or  any  thing  of  that  kind,  it  is  a  thing 
which  this  Court  cannot  safely  permit.  It  cannot  al- 
low a  person  who  is  to  execute  the  power  of  selection 

to 
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to  derive  a  private  and  separate  benefit  for  himself  hj        1850. 
its  execution  (a).     I  think  it  plain  that  he  obtained  an 
advantage  for  himself  by  his  execution  of  the  deed  of 
1834.     It  has  been  ingeniously  argued^  that  the  ap- 
pointment which  was  at  first  invalid^  was  afterwards 
made  valid.     What  happened  was  this:  —  the  father 
had  executed  this  power  in  such  a  way  that  this  Court 
would  not  permit   it   to  stand,  and,   because  it   was 
capable  of  being  set  aside  and  declared  fraudulent  by 
this  Court,  I  am  asked  to  treat  it  as  if  it  had  never' 
been  executed  at  all,  and  as  if  a  future  execution  of 
the  power  were   a  perfectly  free  thing :  —  as  ^if  the 
matter  were  open,  and  %othing  had  been  done ;  and 
further,  that  because  there  was  no  corrupt  or  personal 
interest  afiPecting  the  second  transaction,  it  must  there-* 
fore  be  looked  upon  as  perfectly  pure  and  free  from 
every  objection  whatever. 

How  the  case  put  by^  Mr.  RoupeU  would  be,  viz. 
where  a  power  had  been  exercised  in  such  a  manner, 
that  it  could  not  stand,  and  this  being  discovered  by 
the  person  who  had  executed  it,  he  had  obtained  the 
eoncurrence  of  all  the  parties  interested  in  undoing  the 
execution  of  that  power,  and  in  setting  the  matter  quite 
firee  again,  altogether  level  and  fair,  I  express  no 
opinion.  Whether  he  could  then  proceed,  fairly  and 
properly,  on  a  due  consideration  of  the  family  interest, 
to  execute  the  power  exclusively  in  favour  of  some, 
even  of  the  very  same  persons,  to  the  exclusion  of 
the  one  who  had  been  excluded  before,  and  no  other, 

I  do  not  think  it  necessary  to  give  any  opinion.     It 

would 

(a)  See  M'Queenv.Farquhar,  tner  y.  Martin^  2Simoni,  502.; 

I I  Fes,  467. ;  Ale^  y.  Behhier,  Arnold  v.  Hardunck,  7  Stmont, 
1  Eden^  132. ;  Daubeny  v.  Cock-  343. ;   Lee  v.  FermCj    1  Beav. 
bum,  1  Mer.  626. ;   Palmer  v.  483. 
Wheeler,  2  Ball  4*  B.  18. ;  Far- 

Ll   4: 
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1850.  would  seem  very  hard,  if  it  could  not  be  done:  if  an 
error  of  that  sort  could  not  be  corrected  (a).  At  the 
same  time  I  should  feel  a  verj  great  difficulty,  because 
it  is  almost  impossible  for  the  parties  to  get  into  the 
same  situation  in  which  they  were  before. 

Here  in  1844  the  father  was  embarrassed  by  what 
he  had  previously  done  in  1834,  which  he  thought  and 
intended  it  to  be  an  execution  of  the  power ;  he  proceeded 
on  that  footing,  and  although  he  has  used  words  wUdi 
would  have  an  operative  effect,  if  that  power  had  never 
been  previously  attempted  to  be  exercised  at  all,  yet  his 
reference  to  the  power  was  clwrly  as  if  it  had  preidoudy 
been  executed.  I  do  not  think  that  the  deed  of  1844 
has  the  same  operation  as  if  the  previous  execution  of 
the  power  were  completely  void  and  non-existing.  If  it 
had  been  authoritatively  and  properly  declared,  that  the 
first  execution  of  the  power  was  entirely  gone,  for  any 
thing  I  know  to  the  contrary,  the  second  execution  of 
the  power  might  not  have  been  bad;  but  under  the 
circumstances  in  which  it  was  executed,  tainted  as  it 
was  with  the  first  execution  of  the  power,  I  cannot 
have  any  doubt,  that  it  was  not  a  complete  and  valid 
execution  of  the  power  for  the  exclusive  b^iefit  of  the 
daughters. 

I  am  of  opinion  that  the  demurrer  must  be  over 
ruled. 

(a)  See  Jackson  v«  Jackson,  Drury,  p.  120. 
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1850. 

SHALLCROSS  v.  WRIGHT.  Majf  e. 

nPHE  testator,  by  his  will  dated  in  1836,  gave  and  A  testator 

'^    devised  all  his  real  estate  to  Wright  nnd  Bishop  real  estates  to 

and  their  heirs,  upon  trust,  as   soon    as  conveniently  ^'  **"^  -^••,1" 

might  be,  to  sell,  and  by  and  with  the  said  purchase  and  pay  off 

monies,  to  pay  off  all  incumbrances  affecting  the  said  wJ.aJJJj^""Jj^ 

estates,  and  to  stand  possessed  of  the  residue  thereof,  as  on,  and  stand 

pari  of  his  personal  estate.    The  testator  also  bequeathed  [hri^idue 

to  Wright  and  Bishop  all  his  household  goods,  &c  &c.,  ",a>  put  of 

and  all  other  his  personal  estate  and  effects,  upon  trust,  estiue."  °He 

to  convert  the  same  into  money,  and  by  and  with  the  j>equeathed 

,  his  personal 

produce  thereof,  and  the  said  produce  from  the  sales  of  estate  to  the 

his  said  real  estate  and  the  rents  thereof  until  sale,  to  ?«"®  persons, 

*         m  trust  to 
pay  his  debts,  and  funeral  and  testamentary  expenses,  convert,  and 

and  all  costs,  charges   and    expenses  in  carrying  the  diice\hmof 

trusts  of  his  will  into  execution;  and  then,  upon  trust,  and  of  the 

to  pay  several  legacies,  and  then  to  pay  the  residue  of  j^\  estates  to 

the  said  trust  monies  to  whom  he  should  irive  the  same,  P^7  ^i"  ,^ebts, 

,     ,  occ^  and  the 

by  any  memorandum  to  be  on  his  said  will  indorsed.         legacies,  and 

to  pay  the 
residue  to 
The  testator  appointed  Wright  and  Bishop  his  exe-  whom  he 
.%»*^*o  should  give 

<»*0"-  the  same  hv 

'codicil.    He 

The  testator  made  no  disposition  of  the  i-csidue,  and  ©ftlw  reiSue. 

the  question  was  to  whom  it  belonged.     The  Plaintiff,  Held,  first, 

as  the  heir-at-law,  claimed  that  portion  of  the  residue  cumbrances 

which  arose  from  the  real  estate.  ^^^  pavable 

out  ot  the  real 
Mr.  estate;  se- 
condly, that 
the  debts  and  legacies  were  payable  joan  patiu  out  of  the  mixed  fund,  compost  of 
the  produce  of  realty  and  personaltv ;  and,  thirdly,  that  of  the  surplus,  the  part 
arising  from  realty,  belonged  to*  the  heir,  and  that  from  the  personalty  to  the  next 
of  kin. 
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1860  •  Mr.  Turner  and  Mr.  Elderton,  for  the  heir.     1.  Tbc 

!*^V^^     personal  estate  is  the  primary  fund  for  dischaiging  the 

V,  debts  &Cy  the  realty  only  comes  in  lud ;  Bauffhtan  t. 

Wright.      Bcughtan  (a).     But  if  not,  then  there  is  a  mixed  fund 

composed  of  the  produce  of  real  and  personal  estate; 

and  the  different  charges  must  be  pud  rateably  out  of 

these  funds,  Boberts  v.  Walker  (ft). 

2.  There  has  been  no  conversion  out  and  out  of  the 
real  estate,  The  Countess  of  Bristol  y.  Hunfferford{c\ 
and  Jessopp  y.  Watson  (</).  The  conyersion  was  merely 
directed  for  the  pmposes  of  the  will,  and  as  to  sach  of 
them  as  have  failed,  the  heir  is  entitled  to  the  produce 
of  the  real  estate  not  required.  The  mixed  fund  must 
therefore  be  divided  rateably  between  tlie  heir  and  next 
oi\;m,  Boberts  v.    Walker  {b). 

PhiUips  y.  Phillips  {e)  will  be  relied  on  by  the  other 
side;  but  that  case  was  virtually  reversed  by  Lord 
Brougham  in  Henchman  v.  The  Attomey^General(j/) 
and  in  Amphlett  v.  Parke  (Ji)\  and  was  disapproved  of 
by  Lord  Cotten/iom in  Coffon  v.  Stephens (i)\  and  in 
Waiiams  v.  miUams  (A> 

Mr.  Walpole  and  Mr.  G.  L.  Bussell,  for  the  next  of 
kin.  The  incumbrances  are,  in  the  first  instance,  pay- 
able out  of  the  real  estate,  for  there  is  an  egress  trust 
to  sell  and  pay  them  (Q. 

2.  The  real  estate  has  been  converted  out  and  oat» 

for  all  purposes   whatever,  not  simply  for    the  pui^ 

poses 

(a)  1  H.  Lds.  Ql  406.  (0  5L.  J.  (N.  S.)  Ck.p.2SLi 

(6)   1  Rtus.  4-  Myl.  752.  I^ewin  on  TruMtees,  p.  698. 

(c)  2  Vem.  645.  (k)  6L.  J.  (N.S.)  Ck.p.96. 

(d)  I  Mffl.  4r  K,  665.  (/)  Hancox  v.  Aliey.  11  Vet. 

(e)  1  MyL  ^  K.  649.  179.;  and  see  3  P.  Wmt.  194. 
ig)  3  Myl  ^  K.  435.  note  (c). 

(A)  9  Ruu.  ^  Myl.  221. 
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poses  of  the  will,  but  for  every  purpose  (a),  and  the        1860. 

produce  therefore  belongs  to   the  next  of  kin.      The    shallcross 

case  is  governed  by  Phillips  v.  FhilUps,  where  the  tes-  v. 

tator  devised  his  freeholds  to  his  executors  for  sale,  and         bwht. 

declared  that  the  monies  should  be  deemed  to  be  part 

of  Us  personal  estate,  and  he  gave  the  produce  of  his 

freehold   and   personal  estate   to  his  executors,    upon 

trust,  to  pay  his  debts,  and  divide  the  residue  amongst 

certain  persons;   it  was  held,  that  a  portion  of  the 

lapsed  residue,  constituted  of  real  estate,  belonged  to 

the  next  of  kin,  and  not  to  the  heir.     It  appears  by  a 

note  to  Rogers  v.  Rogers  {b),  that   VemarCs  report  of 

The  Countess  of  Bristol  v.  Hungerford  (c)  is  incorrect ; 

and   that  the  executors  took   subject  to  dbtribution 

among  the  next  of  kin. 

3.  At  all  events,  the  debts,  funeral  expenses,  legacies 
&c,  are  payable  pari  passu  out  of  the  mixed  fund, 
composed  of  the  produce  of  real  and  personal  estate ; 
and  what  remains  is  divisible  rateably  amongst  the 
heir  and  next  of  kin ;  BouglUon  v.  Boughton  is  inap- 
plicable to  this  case,  which  is  governed  by  Roberts  v. 
Walker. 

Mr.  RoupeU  and  Mr.  VilUersy  for  one  of  the  exe- 
cutors. 

Mr.  Turner,  in  reply,  cited  1  Jarman  on  WiUs  (d). 

The 

(a)  Neither  the  heir  nor  the  JbAiuonv.JbAiwon,  4  J^MV.  318.; 

next  of  kin  can  be  barred  by  any  Jokntan  v.  Woodiy  2  Beav,   p. 

thing  but  a  disposition  of  the  412. ;  Ampklettv.Parke,  2Ruu, 

heritable  subject    or    personal  4*  M.  p.  236. ;  FUch  v.  Weber, 

estate  to  some  person  capable  6  Hare^  145. 

of  taking.      Pidtering  v.   Lord  (6)  3  P.  Wnu.  193. 

Siamjord.  3  Vetey,  p.493.;  Sifrnp-  (c)  2  Vem.  645. 

fcmT./TorRf^  and  i7»//o»f  stated  (tf)  P.  304.  558. 
by  the  M.  R.  in  3  Vet.  p.  334. ; 
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1850.  JTie  Master  of  the  Bolls. 

SHALT.GROSS  If  a  testator  Intends  to  dispose  of  his  real  and  per- 
Wright  sonal  estate,  and,  for  the  purpose  of  the  dispositioD 
contemplated,  directs  the  whole  of  his  real  and  per- 
sonal estate  to  be  converted  into  money  and  applied 
according  to  the  directions  he  has  given  or  contem- 
plated, but  some  of  the  purposes  he  had  in  view  f«l, 
the  question  then  arises,  to  whom  the  money  belongs. 
Such  questions  are  always  attended  with  some  diffi- 
culty, and  the  object  is  to  decide  according  to  some 
rational  and  recognised  principle,  so  that  the  grounds 
on  which  the  case  is  disposed  of  may  be  understood  by 
the  parties. 

The  first  question  which  arises  is,  on  what  is  called 
"the  conversion  out  and  out,'* — an  expression  com- 
monly used,  and  which  ought  to  be  clear  enough,  but 
is  nevertheless  sometimes  attended  with  great  difficulty. 
Here,  a  converuon  is  intended  for  some  purposes,  and  to 
some  extent,  but  to  what  purposes  and  what  extent  is 
made  a  great  difficulty.  There  is  a  surplus  conasting 
partly  of  real  or  the  produce  of  real  estate,  and  partly 
of  personal  estate,  or  its  produce  in  the  shape  of  money. 
One  question  is,  whether  as  between  the  two  classes  of 
representatives,  this  was  intended  to  be  a  conversion 
out  and  out  It  is  no  answer,  that  there  was  an  inten- 
tion to  convert  into  money,  because  it  is  settled,  that 
where  the  conversion  is  for  a  purpose  which  fails,  the 
produce  will  go  to  the  heir  or  next  of  kin,  according  as 
it  may  have  been  produced  &om  real  or  personal  estate. 

Here,  in  the  first  place,  there  is  to  bo  an  actual  con- 
version, for  the  devise  is  to  trustees,  upon  trust,  as 
soon  as  convenient  to  "  dispose  of  all  the  stud  estates, 
and  by  and  with  the  said  purchase  monies  to  pay  off  all 

incumbrances 


Wright. 
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incumbrances  affecting  the  said  estates.^    The  trustees        1850. 
therefoce,  having  obtained  the  purchase  money  instead    s^lcross 
of  the  hind,  are  to  pay  off  all  incumbrances ;  '*  and  to        ^  o. 
stand  possessed  of  the  residue  thereof  as  part  of  his 
personal  estate."     Clearly,  therefore,  there  was  a  con- 
version into  money,  and  next  there  was  a  dear,  dis- 
tinct, and  express  direction  to  apply  the  money  in  paying 
off  the  incumbrances.   I  think  this  direction  imperative, 
and  that  the  trustees  were  bound  to  apply  this  money 
in  payment  of  the  incumbrances  affecting  the  estate. 

Then  comes  a  bequest  of  all  his  personal  estate, 
"  upon  trust,  to  convert  the  same  into  money,  and  by 
and  with  the  produce  thereof,  and  of  the  produce  of 
the  sales  of  his  real  estate  and  rents  &c,  to  pay  his 
debts"  &c  The  question  is,  what  is  the  nature  of  the 
particular  fund,  whether  it  is  to  be  considered  as  a 
general  and  common  fund  made  up  of  the  produce  of 
the  real  and  personal  estate,  which  is  to  be  applied  in 
common,  in  satisfaction  of  the  funeral  expenses  and 
debts,  or  whether,  notwithstanding  the  care  the  testator 
has  taken  to  bring  the  constituent  parts  into  one  mass, 
it  ought  to  be  considered  as  subject  to  the  general 
rule  of  law,  by  which  the  personal  estate  is  the  fund 
first  applicable  to  the  payment  of  debts,  &c.  I  cannot 
so  construe  this  will  while  the  case  oi  Roberts  v.  Walker 
and  other  existing  cases  depending  on  that  principle, 
remain  unreversed.  I  ought  not  in  this  place  to  re- 
verse that  which  I  consider  to  be  at  this  time  the  rule 
of  this  Court  (a). 

The  produce  of  the  real  estate  ought,  therefore,  in 
the  first  place,  to  be  applied  in  payment  of  the  incum- 
brances: 

(a)  In  The  Aitamey*  General  opposition  to  RoberU  v.  Walker, 
▼.  Southgate^  12  Sim*  77.,  Sir  L.  but  his  decision  was  reversed  by 
Skadweilt  V.  C.  E,^  decided  in      Lord  Lynd/turtt, 
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1850.  branoes:  the  residue  of  the  real  and  personal  estate 
Sn^LCRoss  ^^^^  *^  ^  applied,  pro  ratd^  in  satisfying  the  debts 
and  funeral  expenses  Sec,  and  of  what  remains,  thtt 
portion  derived  from  the  real  estate  ought  to  go  to  the 
heir,  and  the  portion  arising  from  the  personal  estirte 
belongs  to  the  next  of  hin. 


9. 

Wright. 


1849.  In  re  WILLIAMS. 

^09.82. 
Dec.  3. 

1850.  TN  this  case,  a  petition,  presented  by  Mr.  and  Mre. 

U  ^n^^  NUhoUofi,  being  called  on  to  be  heard,  it  was  ob- 

al^ed  mis-  jected  by  one  of  several  Respondents,  that  the  petition 
l^bim/and  '®^*®^  ^  ^'  affected  the  separate  estate  of  Mrs.  Nicl^ 
wife  as  Pe-  son^  and  ought  to  have  been  presented  by  her  next 
Couosd'upon  fr^®"^^*  *^^  ^^^  ^y  ^®'  husband  and  herself  jointly,  and 
the  instruo  thereupon,  it  being  observed,  that  the  objection  ooold 
solicitor  ^^^  "^  determined  without  hearing  the  case,  the  Conned 

undertook  to  for  the  Petitioners,  instructed  by  their  solicitor  then 
making  it  the  present,  undertook  to  amend  the  petition,  if  required 
?Hf 'b"hir^*'^  by  the  Court,  and  the  Registrar  made  a  note  to  the 
next  friend.  effect,  that  the  Counsel  for  the  Petitioners  undertook  to 
Sudto?  WM  ^  amend  the  petition,  if  required  by  the  Court,  maldng 
not  personally  it  the  petition  of  the  wife  by  her  next  fiiend.  In  con- 
fortheper-  sequence  of  this  undertaking,  the  objection  was  not 
formance  of  further  pressed ;  and  after  a  very  long  hearing,  an  order 
taking.  was  made  for  the  delivery  up  to  the  Petitioners  of  cer- 

tain bills  of  costs,  and  of  certain  deeds,  papers,  and 
writings,  and  the  costs  of  some  of  the  Kespondents 
were  ordered  to  be  taxed  and  to  be  paid  to  them  by  the 
Petitioner  William  Nicholson, 

At 
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At  the  time  when  the  order  was  made,  nothing  was        1849. 
sud  about  the  undertaking  to  amend  the  petition  if     ^"^^^ 
required,  and  no  order  was  made  in  pursuance  thereof;     Williams. 
but  on  the  attendance  before  the  Registrar  to  settle  the 
minutes,  the  Petitioners  were  required  to  amend  the 
petition,   pursuant  to  the  undertaking*      The  matter 
being  afterwards  mentioned  to  the  Court,  it  was  or- 
dered, that  the  petition  should  be  amended  by  making 
it  the  petition  of  the  wife  hj  her  next  friend,  and  fur- 
ther, it  was  ordered,  that  the  deliver}?  over  of  certain 
accounts  by  the  Respondent,  Mr.  Weir  should  be  made 
conditional  on  his  costs  being  first  piud. 

Various  applications  having  been  made  to  the  soU- 
dtor  for  the  Petitioners,  to  amend  the  petition  accord- 
ingly, he  declined  to  do  so,  and  thereupon  a  motion 
was  made,  that  Mr.  and  Mrs.  Nicholson  might  amend 
the  petition  in  four  days,  or,  in  default  thereof,  that 
their  solicitor  might  be  ordered  to  perform  the  imder- 
taking  (stated  to  be  his),  or  pay  such  costs  of  Mr. 
fFeir,  of  the  petition  and  consequent  thereon. 

Mr.  JfZ.  PalmeTy  in  support  of  the  application,  relied 
on  the  undertaking  given  by  Counsel  on  the  instruc- 
tion of  the  Petitioners'  solicitor. 

Mr.  Beavan,  contrcLy  cited  the  decision  of  Lord  Cot^ 
tenham  in  Gilbert  v.  Cooper  (a)  and  the  following  pas- 
sage from  the  judgment  in  Johnson  v.  Ogilby  (J),  where 
an  attorney  had  signed  an  undertaking  "  for  and  on 
behalf  of  his  clients : "  Lord  Chancellor,  "  The  differ  - 
ence  is  where  the  party,  thus  undertaking  for  and  on 
the  behalf  of  his  client,  has  an  authority  so  to  do,  and 
where  he  has  not.    K  such  undertaker  has  no  authority, 

then 

(a)  J  7  Law  J.  N.  S.  (Ck.)  265.       {b)  3  P.  Wnis,  p.  278. 
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1849.  then  it  is  a  ff«ttd»  and  the  undertaker  ought  himself  to 
^"^2^^  he  liable :  but  where  there  b  such  an  authority  gma 
Williams,  (as  here  there  was  to  the  attorney),  this  is  only  acting 
for  another,  like  the  case  of  a  factor  or  broker  acting 
for  their  principals,  who  were  never  held  to  be  liable 
in  their  own  capacities,  in  which  his  Lordship  being 
very  clear,  the  bill,  as  to  this  point,  was  dismissed 
against  Heaton  the  attorney  with  costs." 

77l«  Master  of  the  Rolls  said  he  entirely  con- 
curred in  what  had  fallen  from  the  Court  in  Johntom  t. 
Ogilbyy  but  he  thought  it  did  not  apply  to  the  present 
case.  He  felt  inclined  to  make  the  order,  but  thought, 
as  the  solicitor  had  not  made  an  affidavit,  it  would 
be  more  satisfactory  to  give  him  an  opportunity  of 
doing  so. 

The  motion  stood  over. 


Dec.  3.  The  solicitor  made  an  affidavit,  stating  that  he  did 

not  give  any  personal  undertaking,  but  that  it  was 
given  on  behalf  of  the  clients.  The  motion  was  agaui 
resumed. 

Mr.  Beavan  in  opposition  to  the  motion.  As  to  the 
clients,  the  order  cannot  be  resisted ;  all  that  is  asked, 
on  their  behalf,  is  a  reasonable  time  to  enable  them  to 
comply. 

But  with  respect  to  the  solicitor,  there  is  no  liability. 
It  must  be  admitted,  that  where  a  solicitor  personally 
undertakes,  he  is  personally  responsible,  and  that  the 
Court  will  compel  him  to  perform  his  individual  under- 
taking, as  where  a  solicitor  personally  undertakes  to 
appear  for  his  client^  or  to  accept  service  of  a  writ,  or  to 
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pay  tlie  debt  and  costs  or  a  sum  of  money  for  his  client,        1849. 
&C.     Such  an  undertaking  must  be,  and  must  be  ex-     ^^^^^^ 
pressed  to  be,  his  own  personal  undertaking.  Wicuams. 

But  where  undertakings  are  not  expressed  to  he 
those  of  the  solicitor  personally,  they  are  regarded, 
as  they  are  in  fact,  those  of  the  client  alone.  Thus, 
in  the  instances  of  orders  of  course,  where  an  un- 
dertaking is  given  to  pay  what  may  be  found  due 
upon  an  order  for  taxation,  or  to  obtfun  the  Taxing 
Master's  report  in  a  month,  &c.,  the  liability  is  that 
of  the  client  alone,  and  the  orders  are  so  drawn  up. 
Again,  where  undertakings  are  given  by  Counsel  in 
Court,  as  to  speed  the  cause,  to  set  down  the  cause  on 
bill  and  answer,  to  pay  money  into  Court  as  the  price 
of  an  injunction,  to  keep  an  interim  account,  not  to 
proceed  pending  a  motion,  or  to  give  judgment  in  an 
notion,  could  the  solicitor  any  more  than  the  Counsel 
be  called  on  to  perform  them  ?  Heretofore  it  has  never 
been  understood  that  a  solicitor  is  personally  respon- 
sible on  such  undertakings.  The  Registrars^  in  draw- 
ing up  such  undertakings,  invariably  state  them  to 
be  those  of  the  client,  and  express  them  up  in  this 
form:  —  '*the  said  Plaintiff  by  his  Counsel  imder« 
taking^ftc 

Here  the  fact  that  the  undertaking  was  that  of  the 
clients  only  is  proved,  first,  by  the  solicitor,  whose  state*  * 
xnent  is  not  denied  by  the  applicant,  secondly,  by  the 
Segistrar's  minute,  and  thirdly,  from  the  notice  of 
motion  which  adopts  that  view,  by  asking  that  the 
clients  may  perform  it  (treating  it  as  their  undertaking), 
and  only  upon  their  default,  that  the  solicitor  may  be 
held  liable. 

The  party  who  now  applies  never  took  the  objeotaon 

at  the  hearing;   the  only  person  who  objected  was 

Vol.  XIL  M  m  mOiams, 


514  CASES  IN  CHANCERY. 

1849.        JFilKanu,  who  was  declared  not  to  be  entitled  to  hie 

^^^^^     ooBts.     The  objection  then  taken  was  not  for  the  pm^ 

^ Williams,      pose  of  securing  the  costs,  but  to  bind  ih^femt  cevert 

by  the  decision  of  the  Court ;  now,  a  substantial  next 

ficiend  is  required  from  the  solidtor,  which,  in  effect,  is 

asking  that  the  solicitor  may  personally  pay  the  costs. 

Mr.  B.  Palmer^  in  reply.  The  aigument  on  behalf 
of  the  solicitor  is  perfectly  suicidal.  The  solicitor  in 
open  Court  instructed  his  Counsel  to  enter  into  the  un- 
dertaking, and  on  the  faith  of  this  alone,  on  the  pledge 
and  responsibility  of  its  officer,  the  Court  proceeded 
to  hear  and  dispose  of  the  petition.  If  he  be  not 
compelled  to  perform  it,  the  Kespondents  will  lose  the 
benefit  of  that  condition,  on  the  reliance  of  the  per- 
formance of  which  the  matter  proceeded.  Had  the 
Court  anticipated  the  non-performance  of  the  condi- 
tion, it  would  have  at  once  postponed  the  hearing  until 
it  had  been  complied  with.  The  solici^r,  in  his  affi- 
davit, does  not  state  that  he  had  any  authority  to 
undertake  for  his  clients :  the  necessary  consequence  is, 
that  it  must  be  assumed  that  he  pledged  his  own  re- 
sponsibility. 

He  cited  Cook  v.  Broomhe€ul(a),  Evans  y.  Dwnr 
eombe(b). 

Mr.  Beavan.  The  cases  cited  in  reply  have  no 
application :  they  were  both  cases  of  expressed  perBonal 
undertakings. 

The  Mabteb  oftJie  Rolls  reserved  judgment 


Tie 
(a)  16  Fes.  133.  (*)  I  Cr.  ^Jer.  372. 
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7%^  Master  ^/A«  Rolls.  1850. 

The  only  question  which  is  to  be  decided  on  this         In  re, 

^occasion,  is,  whether  the  undertaking,  which  the  soli-  Williams. 
dtor  of  the  Petitioners  instructed  their  Counsel   to         1850. 
make,  is  to  be  considered  as  the  personal  undertaking         ^^ 
of  the  solicitor,  for  which  he  is  personally  answerable? 

There  can  be  no  doubt,  but  that  the  petitioii  was 
heard  on  the  faith  of  the  undertaking  which  he  caused 
to  be  given,  and  that  the  failure  of  the  undertaking 
gives  just  cause  for  great  disappointment ;  but  I  have 
not  been  able  to  find  any  authority,  in  which  it  has 
.been  held,  that  a  solicitor  has  been  held  personally  an- 
swerable for  all  the  consequences  proceeding  from  the 
failure  of  such  an  undertaking  as  this,  given  under  such 
circumstances.  Having  regard  to  the  mode  in  which 
and  the  circumstances  under  which  it  was  given,  I  have 
come  to  the  conclusion,  that  it  can  only  be  considered 
'as  the  undertaking  of  the  client,  and,  consequently^ 
that  no  order  is  to  be  made  on  such  part  of  the  motion 
jas  relates  to  the  solicitor  personally. 

I  do  not  think  that  the  solicitor  is  entitled  to  the 
costs  of  this  motion. 


This  case  was  now  mentioned  as  to  the  costs.  '  jm,^  i. 

Mr.  R.  Palmer  asked  that  they  might  all  be  paid  by 
the  clients. 

:  Mr.  Beavaru  The  whole  contest  has  been  as  to  the 
liability  of  the  solicitor,  on  which  the  application  has 
fuled.  Either  there  should  be  no  costs,  or  the  costs  of 
the  part  which  has  failed  ought  to  be  set  off.  He  cited 
Mm  2  the 
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1850.  the  following  passage  from  the  judgment  of  Lord  Co^ 
^I^^^  tenham  in  Murray  v.  Walter  {a\  "  Where  the  real  sub- 
WiLUAJu.  stantial  contest  between  the  parties  is  one  thing,  and  it 
is  mixed  up  with  another  about  which  there  is  no  real 
contest,  I  think  it  very  fit  that  the  party  applying 
should  pay  the  costs,  if  he  fiiils  as  to  that  which  is  the 
substantial  matter  of  contest.  Upon  the  same  prin- 
ciple, where  a  party  presents  an  appeal,  although  he 
may  succeed  upon  some  small  matter,  he  has  to  paj 
the  costs.** 

The  Master  of  the  Rolls. 

The  whole  costs  must  be  pud  by  the    Petitioners, 
the  clients,  for  they  have  created  them. 

(a)  Cr.  fr  PhilL  p.  126. ;  and  see  Slurch  ▼.  Totmg,  5  Beev.  557. 


NoTB.  —  As  to  the  personal  liability  of  a  solicitor,  see  In  re  Hol^ 
land^  8  DowL  St  L.  919.;  Ex  parte  Hughet,  5  B.^  AU.4«i.; 
Evant  T.  Buncombe^  1  Cr.  4*  J^*  378. ;  IveMon  v.  ComngUm^  1  Bam, 
^  C.  161. ;    Mould  v.  RoberU,  4  Dowl,  ^  JR.  719. ;  Birekmthaw  t. 
Jackson^  3  L.  J,  (JT.  B.)  853. ;  In  re  Ftrirtkome,  3  Dow,  ^  L.  54S; 
In  re  Gee^  10  Jur.  694. ;  Jacob  ▼.  Magnay,  18  L,  J.  K.  S,  (Q.^.) 
93.;  HaU  r.  Athurtt,  ICr.S^  M.  714. ;  WaUon  v.  Morraii,  1  C.  it 
P.307. ;  Thompson  t.  Gordon^  15  Meewon  4-  W.  610. ;   LahuA  ▼. 
PoikeramU,  1  Sajk.  86. ;  Awm.  1  Saik.  86,  87,  89. ;  Wigg  v.  Rook, 
6  Mod,  86. ;  Siration  v.  Bur^t^  1  Strans^e,  114.;  Tsorymer  ?.  Hot- 
Utter^  8  Strange,  693. ;  KUbey  ▼.  Weyberg,  18  Mod,  25\, ;  Ex  parte 
Bodenham,  8  Adot.  ijr  E,  959. ;  ApplHon  r.  Bmks,  5  Batt,  14a ; 
BtareU  ▼.  Jon^^  3  Bam,  4>  Aid,  47. ;  Macbeath  t.  Haidmand^  1 
T.  i7.  178. ;  ^ofom  t.  ilforrit,  8  7a»ff/.  374. ;  /n   re  Garlaud,  6 
Dowl,  p.  C.  512. ;    He/Awg*  ▼.  Jonei,  3  L.  /.  O.  S,  (C.  P.)  16*. ; 
Rntsett  T.  ff^mre,  8  Cor.  4*  4^-  669. ;    Sedgworth  y,  ^her,  4  &«/, 
.568. ;  TMterton  v,  Sheppard,  3  Dowi,  i  L,  11&. ;  Rex  v.  SouiherioKr 
•6  £a«/,  126. ;  HoMleham  t.  Kotntj^,  5  Q.  P.  Pep.  833.;  Rogen  t. 
Reeves,  I  TVrm  P.  418. ;  ilnon.  8  Chitty,  36.  415.;  or  where  pro- 
ceedings are  not  bondjlde.  Cockle  r,  fVhUing,  1  Patft.  4*  MiS.; 
ycal  V.  ffolden,  3  DawL  P.  C.  493. 
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PUGH  V  VAUGHAN.  ,   ,,^^ 

Majf  23. 

TTNDER  the  will  of  the  testator,  the  legal  estate  m  ^„  equitable 

^^   the  property  in  question  was  vested  in  the  De-  [?-"*J[[J/^''. 

fendant  Edward  Vauffhan,  on  trust  "  to  pay  to  the  possession  of 

Defendant  John  Vaughan  the  rents  and  profits  thereof  the  estate,  he 

.  ,  ,  "^  ,  ^  and  his  lessee 

during  his  hfe,**  with  remainder  to  Edward  Vaughan  hadcommitteil 

and  Charles  Vaughan^  as  tenants  in  common  in  fee,  JlJ^bsed"© 

with  reminders  over.  permit  the 

trustee  to 
examine  the 
The  case  made  by  the  Phdntiff  was  this:  — that  the  condition  of 

tenant  for  life  being  in  possession  with  the  consent  of  trustee  ' 

the  trustee  of  the  estate,  by  indenture,  dated  in  1845,  ^^^"?     . 

demised  it  to  the  Plaintiff  for  ninety-nine  years,  if  he  ment,  the 

should  so  long  live,  and  that  the  Plamtiff  entered  into  S^"!L"??^'' 
^^         '  tne  circum- 

poesession*     That  the  trustee  had  lately  commenced  an  stances,  re* 

action  of  ejectment  agiunst  the  Plaintiff,  to  recover  pos-  ^^^^^  ln?n-" 

session  of  the  property.  junction  to 

•^  restrain  the 

action,  even  on 

The  Plaintiff  charged,  that  John  Vaughan  and  JPdf-  the  Plaintiff 
.         •  .  •      undertaRinglo 

ioard   Vaughan  were  acting  in  concert  to  eject  the  cut  no  more 

Plaintiff  before  the  determination  of  his  tenancy,  and  ^^^^^^-^^ 

by  tiiis  bill,  filed  against  the  tenant  for  life  and  trustee,  spcction. 

he  prayed  an  injunction  to  restrain  the  action. 

The  Plaintiff  obtained  the  common  injunction  for 
want  of  answer,  after  which,  the  Defendant,  the  trustee, 
put  in  his  answer,  stating,  that  the  testator,  by  his 
will,  provided  that  if  the  tenant  for  life  should  attempt 
to  alien  or  charge  his  life  interest,  ''or  interrupt  his 
trustees  and  executors  in  duly  executing  the  trusts'^ 
of  his  will,  his  estate  should  go  over  to  the  person  next 
Mm  Z  entitled: 


AW  CASES  IN  OHANCEBYi 

18d(^  entitled :  that  on  the  death  of  the  testator  in  I84I9  he, 
the  trustee,  entered  into  possession :  —  that  afterwards, 
Anne  Vaughan^  the  widow  (since  deceased,  who  was 
then  entitled  for  life),  and  John  Vaughan  the  present 
tenant  for  life,  haying,  without  the  consent  of  the  De- 
fendant, entered  into'  posseission,  cut  down  and  sold 
large  portions  of  the  timber  growing  on  the  said  lands^ 
and  committed  other  acts  of  waste.  That  upon  tlie 
decease  of  the  widow,  John  Vaughan  entered  into  poe-» 
session,  and  the  receipt  of  the  rents  of  the  said  estate, 
but  without  the  consent  and  against  the  wishes  and^ 
remonstrances  of  the  Defendant.  That  the  Plaintiff 
had  notice  of  the  Defendant's  title.  '<  That  the  estate 
had  been  greatly  neglected,  and  that  the  Plaintiff  had 
cultivated  and  used  the  land  in  the  most  improper  and 
wasteful  manner,  and  contrary  to  the  course  of  hus* 
bandry  adopted  in  the  neighbourhood,  and  had  felled 
timber  growing  thereon,  and  converted  the  same  to  his 
own  use :  —  had  permitted  the  buildings  on  the  said 
estate  to  fall  into  decay  and  ruin,  and  had  altogether 
refused  to  permit  the  Defendant  to  enter  upon  the  said 
estate,  in  order  to  ascertain  the  actual  state  and  con- 
dition thereof." 

The  Defendant,  Edward  Vaughan^  having  put  in  this 
answer,  obtained  an  order  nisi  to  dissolve  the  injunction* 

The  Plaintiff  undertook  to  shew  cause;  and  the  ques- 
tion now  was,  whether  the  order  ought,  upon  the  merits 
disclosed  in  the  answer,  to  be  made  absolute. 

Mr.  A  Palmer  and  Mr.  C.  JBall,  for  the  Plaintiff, 
argued,  that  the  Plaintiff,  being  equitable  tenant  for 
life,  was  entitled  to  the  management  and  possession  of 
the  property.     They  cited  Denton  v.  Denton  (a),  in 

which, 
(a)  7  Beav.  388 ;  BudweHiUon  Truitea,  259.  383.  433. 
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which  case^  a  testator  charged  annuities  exclusiyely  on  I860, 
his  real  estate,  the  legal  estate  of  which  he  devised  to 
trustees,  upon  trust  to  paj  the  rents  to  or  permit  the 
same  to  be  received  by  one  for  life,  with  remainders 
over.  On  the  testator's  death,  the  tenant  for  life  took 
possession  of  the  estate  and  title  deeds,  and  he  kept 
down  the  annuities,  but  cut  some  timber.  The  trustees 
acquiesced  for  four  years,  but  afterwards  proceeded  by 
action  to  recover  the  deeds  and  to  receive  the  rents. 
The  Court,  by  motion,  restrained  the  proceedings,  on 
the  tenant  for  life  undertaking  to  keep  down  the  an- 
nuities, not  to  grant  leases,  or  cut  timber  without  the 
consent  of  the  trustees,  and  bringing  the  deeds  into 
Court     They  offered  to  give  a  similar  undertaking. 

They  argued,  that  in  this  case,  the  trustee  having 
acquiesced  was  bound  by  the  lease,  and  that  the  proper 
remedy  for  the  waste,  if  any»  was  by  means  of  the  cove- 
nant and  power  of  re-entry  contuned  in  the  lease,  and 
that  this  was  not  such  a  question  as  ought  to  be  dis- 
posed of  before  the  hearing  of  the  cause. 

Mr.  Ihirner  and  Mr.  AUnuit,  for  the  Defendant,  ar- 
gued, that  as  the  property  had  been  abused,  the  trustee 
was  justified  in  taking  possession  and  seeing  to  the 
proper  management  of  the  property. 

7%«  Master  of  the  Bolls  reserved  his  judgment. 


The  Master  of  the  Bolls.  May  23. 

The  Defendant,  Edward  Vauffhan,  having  put  in  his 
answer,  has  obtained  an  order  nisi  to  dissolve  the  in- 
junction which  was  obtained  for  want  of  answer ;  and 

Mm  4  the 
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1850.       the  question  now  is,  whether  the  order  oogfat,  npon  the 
meritB  disdoeed  in  the  answer,  to  be  made  absolnte. 

I  strongly  indine  to  think,  that  the  testator  must, 
firom  the  directions  contained  in  his  will,  be  oonsidaed 
to  have  intended,  that  the  trustees  of  his  will  dioidd 
have  the  management  of  the  devised  property  and  the 
receipt  of  the  rents ;  and  that  the  Defendant,  Edward 
Vavghan,  has  some  reason  to  oomplidn,  that  the  De- 
fiendant  JbAn,  and  the  Pliuntiff,  as  he  says,  acting  with 
lum,  have  endeavonred  to  manage  the  property  inde- 
pendently of  him.  But  there  can  be  no  doubt  that  it  u 
the  duty  of  the  trustee  to  protect  the  property  against 
the  improper  acts  of  the  tenant  for  life ;  and  in  this  an- 
swer it  is  distinctly  sworn,  that  before  the  life  interest 
of  the  Defendant  John  vested  in  possession,  he,  with 
Anne  Vauphan,  his  mother,  entered  into  possession,  and 
while  in  possesion,  cut  dowji  and  sold  large  portions  of 
the  timber  growing  on  the  lands,  and  committed  other 
acts  of  waste*  This  was  before  Nin>ember  1843.  Bat  it 
is  further  sworn,  that  the  Plaintiff  has  felled  timber 
growing  on  the  land  and  converted  the  same  to  his 
own  use,  and  has  refused  to  permit  the  Defendant  to  go 
on  the  land,  to  ascertain  the  actual  state  and  condition 
thereof. 

Upon  this  statement,  I  think  that  the  Defendant  is 
entitled  to  have  the  injunction  dissolved,  and  that,  under 
the^  circumstances,  I  should  not  be  justified  in  doing 
what  I  should  have  been  glad  to  do,  if  the  parties 
would  consent, — continue  the  injunction,  on  the  Plfuntifi' 
undertaking  to  cut  no  more  timber,  and  to  permit  the 
trustee  to  enter  on  the  land,  at  all  convenient  times,  to 
ascertain  the  state  and  condition  thereof. 
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1850. 


In  re  LORIMER  ^    _ 

npHE  testatrix  gave  lOOOi  3  per  cent,  reduced,  to  ^  ^^^  ^^ 
-■■    Wallace  and  Lyon^  on  trust  to  pay  the  dividends  to  l««<i  into 
such  persons  as  her  daughter  Margaret  Graham,  the  ti,e  Tniatee 
wife  of  J.  A.  Graham,  should,  by  writing  under  her  Indemmgr 
band,  appoint,  and,  in  default  of  appointment,  into  the  tenant  for 
proper  hands  of  her  daughter,  and  upon  her  single  re-  Jf^®  peutioned 
ceipt  for  the  same,  and  after  her  decease,  to  J*  £•  for  of  the  dWi- 
life,  witb  remainder  to  his  children.  bS«iio      ** 

general  estate 
The  1000^  was  severed,  and  afterwards  transferred  he&  that^' 

into  Court  under  the  10  &  11  Vzct.  c.  96.  by  M.  A.  L.  the  costs 

of  the  peu* 
and  IL  Z.,  who  were  not  the  legal  personal  representa-  tion  ought  to 

lives  of  the  testatrix.  ^,  jjf ^  <>"^ 

of  the  income 

and  not  out 
A  petition  was  presented  by  Mrs.  Graham,  praying  ^"*®  carpfu. 
for  payment  to  her  of  the  dividends,  and  for  payment 
of  the  costs,  charges,  and  expenses  out  of  the  carpus  of 
the  fund. 

The  death  of  Mrs.  Graham's  husband  was  not  proved* 

Mr.  Lloyd,  in  support  of  the  petition,  submitted,  that 
the  property  was  given  to  the  separate  use  of  Mrs.. 
Graham;  Lee  v.  Prteaux(a);  and  that,  therefore,  it 
was  unnecessary  to  prove  the  death  of  her  husband. 

The  Master  of  the  Rolls  concurred ;  but  said  he 
did  not  see  why  the  costs  of  the  payment  into  Court 
ought  not  to  be  paid  out  of  the  genenil  personal  estate. 

Mr^ 
(a)  3  Bro.  C.  C.  381. 
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Mr.  J.  H.  Taylor^  for  the  parties  who  had  pud  the 
fund  into  Court,  said,  that  the  fund  had  been  com- 
pletelj  severed  and  appropriated,  and  that  the  parties 
who  had  transferred  it  into  Court  were  not  the  legal 
personal  representatives.  He  submitted  that  the  costs 
of  this  petition  ought  to  be  pud  out  of  the  dividends 
and  not  out  of  the  corpus. 

The  Master  of  the  Rolls. 

This  petition  is  merely  for  the  benefit  of  the  tenant 
for  life,  and  the  costs  must  therefore  be  piud  out  of  the 
dividends. 

See  In  re  Cawthome^  anie^  56. 


May  29.         /„  re  The  WINDSOR,  STAINES,  and  SOUTH 
WESTERN  RaUway  Act. 


¥  N  October  1847,  Mr.  Essex  agreed  to  sell  a  portion 
^  of  his   land  to   the    Windsor^  Staines,   and  South 


Act. 


Ab  to  what 

amounts  to 

a  '<  wUfiU 

refiuoi**  Western  Railway  Company,  for  the  purposes  of  their 

Lands  Clauses  railway,  and  the  Company  were  to  pay  the  costs, 
Consolidation  charges  and  expenses,  including  the  sunreyor^s  charges. 
The  Company  were  desirous  of  obtuning  immediate 
possession ;  and  it  was  agreed,  that  the  purchase  money 
should  be  deposited  in  the  hands  of  a  banker,  until  the 
conveyance  should  be  executed.  This  was  done,  and 
possession  was,  in  consequence,  given  on  the  3rd  of  May 
1848.  The  Company  afterwards  agreed  to  grant  to 
Essex  a  lease  of  the  slopes  from  his  land  to  the  railway. 


In  March  1849,  the  Company  were  ready  to  com- 
plete the  purchase  alone ;  but  Essex  insisted  that  the 

two 
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two  transactions  should  be  settled  simultaneously,  and        1850. 
this  seemed  to  have  been  acquiesced  in.     The  lease  was     ^^x^c 
ready  in  March  1850,  and  an  appointment  was  made     Windsor, 
for   completing.     On  the  22nd  of  March  1850,  the    ^^^■"'' 
Railway  Company  tendered  the  purchase  money  and     Westbrw 
interest,  and  offered  to  pay  the  vendor's  solicitor's  bill, 
which  amounted  to  155/.  under  protest,  with  652.  for 
the    charges   of   the    vendor's    surveyor,    whose    bill 
amounted  to  22721     This  the  vendor's  solicitor  declined 
to  receive.     The  Company,  on  the  next  day,  tendered 
to  the  vendor,  personally,   the  purchase   money  and 
interest,  which,  being  refused,  the  amount  was  three 
days  after  paid  into  Court 

The  vendor  now  presented  a  petition  for  the  transfer 
of  this  sum,  and  the  payment  of  the  costs,  charges,  and 
expenses,  and  the  only  question  was,  whether  there  had 
been  a  ^'  wilful  refusal "  to  receive  the  money  within  the 
meaning  of  the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act  (a). 

The  solicitor's  bill  was  afterwards  taxed,  and  50/. 
16«.8d  was  taken  off. 

Mr.  JZ.  Palmer  and  Mr.  Dean,  in  support  of  the  peti- 
tion, (dted  Ex  parte  Bradshaw  (i). 

Mr.  Turner  and  Mr.  fFtckens,  coniriy  argued  that  the 
agreement  for  the  slopes  was  distinct  from  that  for  the 
purchase,  and  that  therefore  the  vendor  was  not  justified 
in  refusing  to  complete  the  one  without  the  other. 
That  the  bill  of  costs  and  surveyor's  charges  exceeded 
the  amount  really  due,  and  that,  therefore,  the  vendor, 
by  refusing  to  complete  unless  they  were  pud,  was 
guilty  of  a  "  wilful  refusal "  within  the  Act 

The 

(a)  8  Firf.  c.  18.  (6)  16  Sim.  174. 
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1850.  I^  Master  o/Ae  Rolls. 

In  re  The  I  cannot  think  that  theie  has  been  any  **  wilfiil  re- 

sJlIlKMr^d  *"•**'  ^  *^*  ^*^  ^  ™"®*  constrae  this  act  stricUr 
South        against  the  Company,  and  with  reference  to  the  i^t 

Kailway^Act.  ^^^  ^^7  ^^®  obtained  to  interfere  compulsorily  with 
the  private  property  of  individuals.  I  concave  that  it 
would  be  a  ''  wilful  refusal,**  if,  without  any  reason,  tbe 
Tender  had  refused  to  accept  the  purchase  UMmey,  or 
if  his  objection  had  been  merely  capridous ;  bat  where 
there  is  a  fiur  objection,  a  party  is  not  to  be  treated  as 
having  wilfully  refused,  because  the  reason  for  his  re- 
fusal hi^pens  afterwards  to  turn  out  untenable.  In 
this  I  quite  agree  with  the  opinion  expressed  by  the 
yice-Chancellor  of  England,  in  the  case  which  bs 
been  cited  to  me. 

If  the  party  had  by  pressure  compelled  the  payment 
of  an  improper  bill,  there  would  have  been  no  difficulty 
in  afterwards  obtaining  a  taxation;  but  here,  though 
the  charges  have  been  reduced  as  against  the  Company, 
still  it  is  not  suggested  that  they  were  improper  as 
agunst  Mr.  Essex. 

I  also  think,  that  when  the  Company  made  the 
tender,  it  would  have  been  right  for  them  to  give  dis- 
tinct notice,  that  they  did  so,  for  the  purpose  of  justify- 
ing their  paying  the  purchase  money  into  Court  and 
to  reUeve  them  from  further  costs.  This  they  ooiitted 
to  do. 

The  Petitioner  is  entitied  to  her  costs,  charges  and 
expenses,  as  usual. 
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BUTLER  V.  GARDENER.  May  30. 

/\N  the  17tli  of   December  1849,   the  Pkintiff  ob-  Pauper  order 
^^  tained  an  order  of  course  to  sue  informd  pauperis.  thcTiwrty  ' 
The  applicatioa  was  supported  by  her  affidavit,  which  being  in  re- 
stated as  follows:  —  "that  my  just  debts  being  first  annuity,*" 

paid,  and  my  wearins;  apparel  and  the  matter  in  ques-  though  it  was 
.       .       1  ©    rr  -1  the  subject 

tion  m  the  cause  only  excepted,  I  am  not  worth  the  of  the  suit. 

sumofSi'*  Costo  given. 

though  not 
asked  by  the 

The  Plaintiff,  it  now  appeared,  was  entitled  to  an  "^^^^^ 

imnuity  of  20/.  a  year  under  the  will  of  her  brother, 

who  died  in  1847.     Thoi:^h  the  annuity  was  the  subject 

of  this  suit,  the  amount  was  duly  paid  by  the  executors 

to  the  Plaintiff  from  the  testator's  death  up  to  the  15th 

o{  December  1849. 

Under  the  decree  made  on  the  5th  March  1850,  a 
sum  was  transferred  into  Court  to  secure  the  annuity, 
and  the  dividends  directed  to  be  paid  to  the  Phuntiff, 
and  certain  accounts  were  directed,  but  which  were 
stiU  pending. 

Mr.  To/fer  moved  to  dischaige  the  order  to  sue  in 
farmd  pauperis. 

Mr.  Chandless,  contrh.  The  annuity  is  the  subject 
of  the  suit,  and  was  properly  excepted,  such  being  the 
usual  form.  The  cause  is  still  proceeding  in  the  Master's 
office ;  assets  are  not  admitted;  and  the  Plaintiff,  who  i» 
eighty  years  of  age,  may  yet  receive  nothing. 

•   The 
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1850.  The  Master  of  the  Rolls. 

The  order  cannot  be  sustained  I  think  that  a  pauper 
is  bound  to  set  forth  fairly  the  things  which  are  to  be 
excepted.  Under  the  circumstances,  I  should  haie 
thought  the  statement  not  true,  because,  being  entitled 
to  201.  a  year,  the  executors  had  paid  it  for  some  time 
before  she  made  the  application  for  the  order.  I  tbiok 
this  ought  to  have  been  stated,  and  that  tlie  omission  k 
fatal  to  the  order.  If  there  had  been  no  payment,  and 
she  had  nothing  but  what  was  to  be  ultimately  reoovered 
in  the  suit,  I  should  have  thought  the  order  proper: 
but  it  now  appears  that  she  had  received  the  annuitj, 
and  that  although  the  annuity  is  the  subject  of  the  snit, 
yet  her  title  to  it  under  the  will  had  been  admitted  to 
such  an  extent,  that  the  executors  had  regularly  paid  it 
to  her.     The  order  must  be  dischai^ed. 

Mr.  Toiler  asked  for  the  costs. 

Mr.  Chandless.   They  are  not  asked  for  by  the  notice. 

The  Mastbb  of  the  Rolls. 

The  Lord  Chancellor,  as  Mr.  fFalker,  the  Registnr, 
:  informs  me,  has  decided,  that  costs  may  be  given,  though 
not  asked  for  by  the  notice,  (a)    I  once  thonght  it 
was  otherwise. 

Discharge  the  order  with  costs. 


(a)  See  Ciark  yi.Jague$,  11  Beavan,  683. 
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1850. 


In  re  SUDLOW  and  KINGDOM.  March  7. 

May  7.  30. 

SSRS.  Sudlow  and  Kinffdom,  attornies  and  par-  A  bill  in- 

liamentary  agents,  had  acted  for  the  Dover  and  p^^^^  * 

Deal  Bailwaj  Company.  company  was 

ordered  to  be 
taxed  upon 
In  1849,  on  the  application  of  four  of  the  Directors,  ^^  submis- 

the  bill  of  costs  of  the  solicitors  was  referred  for  taxa-  of  the  direc- 
tion (a)  upon  the  usual  submission  of  the  four  Directors  ^"  ^  W • 
to  pay  the  amount  found  due.     The  bill  was  accord*  manager  was 

ingly  taxed.  "^"^Ti'r 

°  •'  appointed  for 

winding  up 
On  the  25th  of  January  1850,  an  order  was  made  ^^  company. 

for  winding-up  the  Company  (h\  and  an  official  manager  refused  to 

was  afterwards  appointed.  restrain  the 

^^  solicitors 

from  enfordng 

A  motion  was  now  made  on  the  part  of  the  four  Seainst^the 

Directors  to  restrain  all   proceedings  against  them  for  directors, 

enforcing  payment  under  the  order  for  taxation*  taking  being 


personal. 


Mr.  Turner  and  Mr.  Mackeson,  in  support  of  the 
motion. 

The  solicitors  ought  not  to  be  allowed  to  proceed  at 
law  against  the  Directors  in  respect  of  a  demand  due 
from  the  Company,  for  the  29th  section  takes  all  the 
estate,  effects  and  credits  of  the  Company  from  the 
Directors,  and  vests  them  in  the  official  manager ;  and 
by  the  19th,  it  is  unlawful  for  the  Directors  to  convey, 
assign,  pay  or  otherwise  dispose  of  any  of  the  property, 
monies  or  other  effects  of  the  Company.     The  Directors 

being 
(«)  11  Beavan,  400.  (b)  II  &  12  Vict.  c.45.  «.  73. 


528  CASES  IN  CHANCERY. 

1850.       being,  by  the  act,  restrained  from  paying  the  demand, 
no  proceeding  against  them  ought  to  be  permitted. 

Again,  the  73rd  section  provides,  that  after  the  first 
appointment  of  the  official  manager,  no  creditor  shall 
commence  any  action  against  the  Company,  or  any 
other  person  representing  the  sa^e,  or  who  is  sned  as  a 
contributory  thereof,  until  after  proof  of  his  debt  before 
the  Master.  The  solicitors,  therefore,  are  bound  to 
prove  their  debt  before  suing  at  law. 

Mr.  Walpcie^  eantrh.  1.  The  act  does  not  i^ply  in 
this  case,  for  the  Directors  have  personally  undertakea 
to  pay,  and  they  are  personally  liable,  quite  independ- 
ently of  the  Company. 

2.  But  if  the  act  does  apply,  then  this  case  is 
taken  out  of  its  operation  by  the  58th  section,  which 
provides,  that  nothing  in  the  act  ''shall  extend,  or 
enlarge,  diminish,  prejudice,  or  in  anywise  alter  or 
affect  the  rights  or  remedies  of  creditors  or  other  per- 
sons not  being  contributories,*'  &c  &c. ;  *'  nor  shsD 
alter  or  affect  any  contracts  or  engagements  entered 
into  by  or  with  the  Company,  or  any  person  acting  on 
behalf  of  the  same,  previously  to  any  such  petition,  nor 
any  action,  suits  or  other  proceedings  pending  at  the 
date  of  such  petition." 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls. 

If  it  is  considered,  that  the  order  to  tax  is  obtained 
on  the  personal  submission  or  undertaking  of  the  Fed- 
tioners  to  pay  what  shall  be  found  due»  it  would  seem, 
Chat  the  right  to  stand  in  the  place  of  the  creditors 

whow 
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whose  debt  they  have  paid,  is  the  only  right  which  the        I80O. 

Petitioners,  having  paid,  have  against  the  assets  of  the  '^"^'^^'^ 
Company.  Sui>Lo\r 

.  The  motion  must  be  refused,  kingdom. 


Mr.  Walpohs  asked  for  the  costs  of  the  motion.  ^''y  30. 

Tlie  Master  of  the  Bolls.     The  point  is  new.    I 
give  no  costs. 


HODGSON  V.  EARL  POWIS.  ^prU  15. 

A  FTER  the  allowance  of  the  demurrer  (a),    the  Where  a  rail- 

■^^-  Plaintiff  amended  his  bill,    in  order  to  remove  hva^rm^^a 

the  objection  which  had   been  made  available  by  the  portion  of  the 

Defendants  upon  the  argument  of  the  demurrer.  unable  to 

complete  the 
rrn      1  Ml  i  whole,  the 

The  bill  now  stated,  *'  that  the  Directors  were  now  Court  exer- 

applying,   and  threatened  and  intended  to  apply  the  cre'^onlrT 
monies  now  in  their  hands  &c.,  and  the  calls,  for  the  ^nting  an 
purpose  and  with   a  view  to  the  completion    of  the  liye"effect"or 
railway  from  Shrewsbury  to  Stafford,  and  not  with  a  which  will  be 
view  to  the  completion  of  the  entire  undertaking  of  that  portion 
the  Shropshire  Union  Railways  and  Canal  Company."     ^^^^"e^and 

beneficial  to 
A  motion  was  now  made  for  an  injunction,  to  restrain  profitable  to" 
the  Company  and  Directors  from  applying  any  monies  the  share- 
of  the  Company,  except  for  the  purpose  and  with  a  view         ®"' 
to  the  construction  of  the  whole  of  the  Railway  and 

works 
(a)  ifn/tf,  p.392. 
V0L.XIL  Nn 
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1850.  works  authorifled  bj  the  three  Acts ;  and  from  makmg 
further  calls,  except  for  that  purpose;  and  firom  en- 
forcing payment,  and  forfeiting  the  shares. 

Affidavits  were  filed,  those  on  the  one  side  tending 
to  shew  the  necessity  of  executing  further  works  on 
the  portion  of  the  Railway  already  formed,  consisting 
of  station  accommodation,  sidings  and  embankments, 
which,  it  was  alleged,  were  necessary  and  essential  for 
the  accommodation  of  the  public  and  the  tra£Bc.  Thie^ 
it  was  stated,  would  cost  about  20,00021 

The  affidavits  on  the  other  side  tended  to  shew,  that 
such  works  were  neither  necessary  nor  likely  to  prove 
profitable. 

Mr.  JL  Palmer  and  Mr.  Westcby  in  support  of  the 
motion. 

Mr.  Turner  and  Mr.  WUlcoek,  emUra,  for  the  Di- 
rectors. 

Mr.  Speed  for  the  Company. 

The  Masxeb  of  the  Rolls,  without  hearing  a  reply, 
said:  — 

In  one  respect  the  Plaintiff  and  the  other  share- 
holders are  to  be  considered  as  partners,  subject  to  all 
the  obligations  of  partners;  but  they  are  cotcmpo- 
raneously  under  obligations  of  a  most  important  charac- 
ter to  the  public,  and  all  the  Courts  are  bound  to  see 
that  they  do  not  exercise  their  powers,  otherwise  than 
for  the  benefit  of  the  public,  and  in  the  performance  of 
their  obligations. 

In 


Earl  Powis^ 
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In  thia  particular  case,  the  Railway  Company  is  un-       1850. 
able  to  perform  the  midertaking  entered  into  with  par-     Tj~^q^ 
liament ;  the  consequence  therefore  is,  that  they  cease    ^     o. 
to  have  all  those  powers  which  parliament  has  conferred 
upon  them  with  a  view  to  the  complete  performance 
of  the  whole  undertaking.     The  point  has  not  as  yet 
been  distinctly  decided,  whether  the  Court  has  suffident 
authority  to  relax  the  rule  on  any  occasion:  but  what 
I  have  done,  in  this  and  in  another  case,  shews  clearly 
enough,  that  I  incline  to  think,  at  least,  that  I  have  such 
a  power,  if  a  proper  case  should  arise.     In  applying 
the  jurisdiction  of  the  Court  to  prevent  the  application  of 
money  in  making  a  part  of  a  public  work,  without  any 
intention  of  completing  the  remainder,  no  difficulty  at  all 
arises  in  a  case  where  the  work  has  not  yet  been  begun, 
or  where  no  part  of  it  has  been  converted  to  the  public 
use.      The  difficulty  arises  in  a  case  like  this,  where 
the  work  has  been  carried  on  and  constructed  to  such  an 
extent,  as  to  be  capable,  in  part,  though  imperfectly, 
of  answering  the  purpose  which  parliament  had  in  view 
when  it  sanctioned  the  undertaking. 

If  the  part  thus  completed  can  be  made  useful  to  die 
public  and  profitable  to  the  shareholders,  the  question 
is,  whether  the  Court,  seeing  that  the  purpose  of  pax* 
liament  may  be  better  and  more  effectually  accomplished 
by  leaving  the  matter  just  as  it  is,  (although  what  has 
b^n  done  may  not  be  strictly  legal,)  ought  not  to  ab- 
stain from  interposing  its  authority  to  prevent  that 
being  done  which  would  to  some  extent  forward  the 
object  of  parliament,  and  at  the  same  time  give  a  profit 
to  the  shareholders.  The  inclination  of  my  opinion  is, 
that  when  that  case  arises,  it  may  be  done,  though  it 
should  be  with  the  utmost  caution ;  at  least  I  am  so 
far  of  that  opinion,  that  if  I  were  satisfied,  in  this 
case,  that  I  was,  in  this  way,  forwarding  the  object 
Nn  2  of 
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1850.  of  parliament  to  some^  though  not  to  the  complete  and 
full  extent  oiiginallj  intended,  and  at  the  same  time 
benefiting  the  shareholders,  I  should  abstiun  from  in- 
terfering by  injunction;  but  upon  reading  and  con- 
sidering these  affidavits,  I  am  not  at  all  satisfied  that 
such  is  the  case  here.  I  am  not  satisfied,  that  bj 
allowing  this  large  expenditure  to  be  made,  under  cir* 
cumstances  whicli  appear  to  me  illegal,  I  should  either 
be  promoting  the  object  of  parliament  or  the  profit 
even  of  the  parties  themselves.  I  must  not,  therefore, 
abstain  from  acting  according  to  that  which  has  now 
become  the  proper  and  necessary  rule  of  this  Court ;  and 
I  can  make  no  exception  in  the  present  case. 

It  is  a  great  mistake  to  suppose,  that  if  I  should 
allow  this  to  be  done,  it  will  be  permitting  an  infraction 
of  the  law.  It  may  be  so  in  a  very  indirect  sense ;  but 
it  comes  to  this :  that  the  Court,  seeing  that  the  acts 
sought  to  be  done  are  not  in  accordance  with  the  law, 
but  that,  nevertheless,  the  circumstances  shew,  that  they 
would  forward  the  public  purpose  intended  by  parlia- 
ment and  be  beneficial  to  the  parties,  may  abstain 
from  exercising  its  peculiar  jurisdiction  by  way  of  in- 
junction in  such  a  case.  This  does  not  make  it  in  the 
Jeast  degree  legal)  the  Court  only  withholds  its  hand, 
-and  refuses  the  injunction,  and  does  no  more ;  but  the 
•Court  cannot,  by  abstaining  from  granting  an  injunction, 
.make  that  legal  which  is  in  itself  illegal ;  and  nothing 
^which  the  Court  may  do,  can  exonerate  the  parties  from 
«ny  of  the  consequences  or  liabilities  to  which  they  may 
be  exposed,  either  at  law  or  here,  in  respect  of  these  acts. 

The  effect  of  these  affidavits  is  this :  —  the  Defend- 
ants believe,  that  this  portion  of  the  line  of  nulway 
which  has  been  completed  would  be  rendered  more  pro- 
fitable by  a  further  expenditure.     One  witness  says  that 

the 
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Hodgson 


the  present  accommodation  is  not  adequate,  but  another        1850. 

says  it  is.     That  is  not  a  sufficient  foundation  on  which 

I  can  proceed  **"'^r 

Earl  Powis. 

I  think  that  I  should  have  a  right  to  exercise  a  dis* 
cretion,  in  a  case  in  which  it  clearly  appeared,  that  a 
portion  of  the  whole  railway  was  ready  to  carry  traffic 
upon  it,  but  that  such  traffic  could  not  be  procured  for 
it  without  more  station  accommodation. 

I  can  conceive  cases  of  that  sort  brought  forward 
with  such  strong  circumstances  that  I  should  think  It 
very  fair  and  reasonable  not  to  interfere  by  injunction. 

Injunction  granted. 


The  terms  of  the  order  were  afterwards  ^scussed, 
and  ultimately,  the  Master  of  the  Bolls  refused  to  make 
any  order  as  to  the  calls,  or  to  prevent  the  Company 
from  paying  the  debts  contracted  before  the  date  of  the 
notice  of  modon,  and  the  current  expenses  of  maintain- 
ing and  working  the  line. 
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1650. 


March  16. 


HITCHCOCK  V.  CLENDINEN. 


KJefM  covcrff 
domiciled 
with  her  hus* 
band  in  ScoU 
land^  was 
entitled  to  the 
produce  of  a 
real  estate  in 
England 
directed  to 
be  sold. 
Upon  proof 
that,  by  the 
Uw  of  tier 
domicile  her 
personal 
estate  vested 
absolutely  in 
the  husband, 
and  that  she 
had  no  equity 
to  a  settle- 
ment, the 
estate,  being 
unsold,  was 
directed  to  be 
conveyed  to 
the  husband 
in  fee. 


~1)Y  an  indenture  dated  in  1830,  a  freehold  house 
^^  was  conveyed  to  trustees,  in  trust,  after  the  death 
of  a  tenant  for  life,  to  sell  and  hold  the  produce  on 
certain  trusts ;  the  ultimate  trust  being  to  the  next  of 
kin  of  Jane  JkPJEiver  (a), 

The  tenant  for  life  died,  and  the  house  remained 
unsold.  In  this  suit  the  next  of  kin  were  found  to  be 
Isabel^  the  wife  of  James  APHardy,  and  Catherine  Qd- 
ville  (since  de«ul)» 

At  the  hearing,  Isobel  M^ Hardy  and  Henry  Buehk 
(the  administrator  of  Catherine  ColviUe)  were  dedaied 
entitled  to  the  produce  of  the  property  in  equal  moieties. 

Before  the  decree  had  been  drawn  up,  •Tames 
M^Hardy  presented  a  petition,  stating  that  he  and  his 
wife  were  bom  in  Scoilandy  and  had  always  been,  and 
were  now,  domiciled  there ;  and  stating  that,  by  the  law 
of  Scotland,  marriage  operated  as  an  absolute  asognment 
of  the  wife's  personal  property  to  the  husband,  and 
that  the  wife  had  no  equity  to  a  settlement  out  of  it. 
The  petition  prayed,  that  the  trustee  might  be  directed 
absolutely  to  convey  the  freehold  house  unto  the  Pe- 
titioner James  APHardy,  and  the  Defendant  Henry 
BucUe,  and  their  heirs,  as  tenants  in  common,  the 
Petitioner  and  Buckle  being  desirous  and  electing  to 

take 
(a)  See  M^Hardy  v.  Hitchcock,  1 1  Beavan,  73.  93. 


Hitchcock 

V. 

Clbndinbn. 
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take  the  estate  itself,  without  converting  it  into  money        1850* 
by  sale. 

The  petition  was  supported  by  the  affidavit  of  a 
Scotch  advocate,  which  was  as  follows :  ''  That,  by  the 
law  of  Scotland,  the  whole  personal  estate  of  a  married 
woman  vests  absolutely  in  her  husband,  and  that  by 
such  law,  a  married  woman  is  not  entitled,  in  equity  or 
otherwise,  to  any  settlement  of  her  personal  estate,  or 
any  part  thereof;  but  that  a  husband  is  entitled  to 
receive  the  whole  of  the  personal  estate  of  his  wlfe^ 
without  any  consent  or  concurrence  of  his  wife,  and 
without  making  any  settlement  thereof,  or  of  any  part 
thereof,  for  her  benefit."  There  were,  also,  other  affi- 
davits proving  the  domicile. 

Mr.  Turner  and  Mr.  JF.  R.  Ellis,  in  support  of  the 
petition,  contended,  that,  by  the  trusts  of  the  deed,  the 
realty  was  converted  into  personalty,  to  which,  by  the 
law  of  the  'domicile,  the  husband  was  absolutely  en* 
titled.  He  had,  therefore,  a  right  to  take  the  estate 
itself,  without  going  through  the  process  of  selling  it. 

Mr.  Roupell  and  Mr.  Beavan  for  the  Plaintiff. 

Mr.  Cairns  for  BucUe. 

The  Masteb  of  the  Rolls. 

The  Petitioner,  being  entitled  to  the  produce  of  the 
real  estate,  may  exercise  his  option  of  taking  it  as  it 
stands,  without  a  sale.  The  decree  must  recite  that  he 
has  made  the  option. 
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jtprii  15.  BYNG  V.  CLAKK. 

A  motion         HpHE  answer  was  filed  on  the  1 1th  of  Aprilj  and  was 
to  diMofve^  o^  very  great  length.    The  Defendant  obtuned  and 

the  common     served  the  order  nisi  for  dissolving  the  injunction ;  hot 
mjunction,  it  .  ,  •     -r^i  .     •«»  i    ,  /  1 1 

appeared,  that  up  to  the  presfent  time,  the  Flaintitr  had  been  unable  to 

^dnofte^    obtain  an  office  copy  of  the  answer. 

able  to  pro- 

ficTcopy  of         ^'  ^^'^  ^^^  moved  to  dissolve,  and  inusted  that 

the  answer,      the  Defendant  was  bound  to  elect  to  shew  merits  or 

Time  was  .  • 

given  to  him     exceptions  as  cause. 

to  elect  whe- 

nhew  excep-  ^*  Shapter,  contrh.     The  Plaintiff  not  having  been 

dons  or  ^^  ^  procure  an  office  copy  is  not  in  a  situaticm  to 

ments  as  .  ▼  t      i      n  i  1 1       .         /.      i 

cause.  elect     He  should  have  some  reasonable  time  for  that 

purpose. 

Mr.  Toiler^  in  reply.  That  would  be  contrary  to  the 
decision  in  Stanley  v.  Bond  (a). 

The  Master  of  the  Bolls. 

Nothmg  could  be  more  unreasonable  than  to  call  on 
the  Plaintiff  to  elect  upon  the  answer,  without  giving 
him  an  opportunity  to  look  into  it.  As  the  answer  will 
be  obtained  to-day,  I  will  give  the  Phuntiff  till  Satvr^ 
day  the  20th  to  elect. 

(a)  5  BeavaUy  175. 
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RICKFORD  V.  YOUNG.  j^f^y  22, 23. 

CLAIM  had  been  prepared  on  behalf  of  executors  Leave  given 

and  devisees,  in  trust,  of  a  will,  seekini;  to  have  *^  executors 
'  '  .       .  *""  devisees 

the  will  established  and  the  trusts  carried  into  execu-  in  trust  to  file 

tion,  and  the  estate  administered.  hav^he^ill 

established, 
Mr.  fF.  Morris  applied,  under  the  6th  Order  of  22d  performed, 

April  1850  (a),  for  leave  to  file  it.  an<*.the  ad- 

ministration 
of  the  estate. 

The  Masteb  of  the  R0LL8.  Send  up  the  claim  and 
a  copy  of  the  will,  and  I  will  see  if  it  is  proper  that  the 
application  should  be  granted. 


7^  Master  of  the  Rolls.    I  have  looked  into      3%  23. 
the  claim,  and  think  that  permission  may  be  ^ven  to 
file  it. 

(a)  1 1  Beavan^  xxxii. 
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AfmilB. 

A  jneetiD^ 
was  appointed 
to  settle  im- 
portant mat- 
ters on  the 
23rd  of 
Attguit^  and 
the  costs 
were  to  be 
paid  by  A,  B, 
The  bUl  of 
costs  watf 
delivered  the 
evening  be- 
fore, and  pay- 
ment was 
then  insisted 
on,  though 
the  bill  was 
objected  to. 
Upon  evi- 
dence of  over- 
charge, tax- 
ation was 
ordered  after 
payment. 

Two  suits, 
attached  to 
the  V.  C.  Jff., 
were  compro- 
mised ;  in  one 
there  was 
an  order  to 
dismiss  on  the 
payment  of 
costs,  and  the 
other  was 
stayed  only. 
The  costs  of 
both  were  ]iaid 
under  pres- 
sure, and 
there  were 
overcharges. 
Held,  that 
the  M.R. 
had  jurisdic- 
tion to  order 
a  taxation. 


In  re  ELMSLIE. 

VTIHIS  was  a  petition  presented  by  Mr.  KniU  for  tfie 
-''     taxation  of  a  bill  of  costs  of  Mr.  Hlmstie,  whidi 
had  been  paid  on  the  23rd  of  AuguMi  1849,  under  the 
following  circomstanoes :  — 

In  1847,  there  was  dne  from  KmU  to  Means.  Jadtr 
son  (die  representatives  of  Mr.  Jackson,  KnUV%  deceased 
partner),  a  som  of  15,500/.,  and  to  the  representatiyes 
of  John  Blenkamy  deceased  (another  partner),  11,0002. 
There  was  also  due  from  KnUl  to  the  London  Assuranoe 
Loan  Companj  a  sum  of  4000iL,  secured  by  a  mortgage 
created  by  the  three  partners  on  some  wharf  property. 

On  the  29th  of  November  1847,  two  suits  were  insti- 
tuted by  Messrs.  Jackson  in  the  yice-Chanoellor  of 
England^B  Court,  against  Knill  and  others ;  the  object 
of  the  first  suit  being  to  compel  Knill  to  pay  the  sums 
due  to  the  London  Assurance  Loan  Company,  in 
exoneration  of  the  estate  of  Jackson,  and  to  the  repre- 
sentatives of  the  other  partners,  the  above  sums  due  to 
them. 

The  object  of  the  second  suit  was  to  take  the  partner- 
ship accounts. 

After  the  suits  had  proceeded  to  some  length,  the 
parties  agreed  to  compromise,  and  that  the  suits  should 
be  dismissed.  Knill  was  to  pay  all  parties  their  costs, 
as  between  solicitor  and  client ;  and  the  London  Assur- 
ance Loan  Company  agreed  to  advance  KniU  a  sum  of 

40,0002; 
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40fiQ0Lf  which  was  to  be  applied  in  discharge  of  the         1850. 
several  liabilities. 

By  an  order  of  the  Vice-chancellor  of  England^ 
dated  the  6th  oi  July  1849,  it  was  ordered,  that  upon 
payment  of  the  above  several  sums,  and  also  upon  pay- 
ment by  the  Petitioner  of  the  costs  of  all  parties  to  the 
first-mentioned  suit,  and  also  of  and  relating  to  the  car- 
rying into  effect  the  arrangement  and  compromise,  as 
between  solicitor  and  client,  such  costs  to  be  taxed  by 
one  of  the  Masters  of  the  Court,  in  case  the  parties 
should  differ  about  the  same,  the  bill  in  the  first  men' 
tioned  suit  should  stand  dismissed. 

The  proceedings  in  the  other  suit  were  merely  stayed^ 

Everything  being  ready,  an  appointment  was  made 
for  all  parties  to  meet  on  the  23rd  of  August  1849| 
to  complete  the  transaction.  On  the  evening  before, 
ElmsUe  (the  solicitor  of  Messrs.  Jackson  in  the  suits)  de- 
livered his  two  bills  of  costs,  amounting  to  226/.  ll«.2<f., 
and  \&5iL  5s.  6d.  The  parties  all  met  on  the  23rd  to  com- 
plete ;  and  the  following,  in  effect,  is  what  took  place  on 
the  occadon: — The  Petitioner  complained  that  he  had 
not  had  sufficient  time  to  examine  the  bills  thoroughly, 
but  observed  some  improper  charges  in  the  bills.  He 
proposed  either  to  pay  a  sum  on  account,  leaving  the 
residue  unpaid  till  the  amount  could  be  agreed  or 
settled,  or  to  deposit  the  whole  at  once,  leaving  the 
amount  payable  to  be  adjusted.  The  Respondent  re- 
quired either  the  unconditional  payment  of  the  whole, 
or  that  the  whole  business  should  stand  over,  to  give 
an  opportunity  of  taxing  the  bills  before  the  transac- 
tion was  settled.  The  Petitioner  thereupon  paid  the 
bills  under  protest. 

After 
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.1850.  After  the  long  vacation,  the  parties  attended  before 

^^^'^^  the  Taxing  Master  to  have  the  bill  in  the  firet  nut 
EufsLiB*      taxed  under  the  order;  but  he  declined  to  proceed,  al- 

leging  that  he  had  no  jurisdiction  since  the  bill  had 

been  paid. 

This  petition  was  presented  hj  KmU  for  the  tu- 
ation  of  ElmsUe^B  biUs,  on  the  ground  of  pressure  sod 
overchaxge,  items  of  wUch  were  specified. 

Mr.  Turner  and  Mr.  BaggaUay^  in  support  of  the 
petition,  cited  In  re  JVetts  (a)u 

Mr.  RoupeU  and  Mr.  Terrell^  contri,  aigued,  first,  that 
there  was  no  pressure  or  sufficient  overchaige;  sod, 
secondly,  that  the  taxation  could  only  be  in  the  suits, 
one  of  which  was  still  pending,  which,  under  the  Genenl 
Orders  (i),  could  only  be  ordered  by  the  Yice*Chance&or 
of  England.     In  re  Howard  (c). 

Mr.  BaggaUajf,  in  reply. 

The  Master  of  the  Bolls. 

This  is  a  petition  to  tax  two  bills  of  costs  which 
have  been  incurred  in  two  difierent  suits^  and  these 
suits  were  discontinued,  on  an  agreement  to  come  to  a 
compromise  between  the  parties,  by  virtue  of  which  one 
of  them  is  dismissed.  The  compromise  could  only  be 
carried  into  effect  by  raising  a  sum  of  40,000il,  which 
was  to  be  advanced  by  the  Assurance  C<Hnpany,  sod 
the  costs  of  the  suits  were  to  be  paid  by  the  Petitioner. 
All  matters  having  advanced  to  that  state,  the  reason- 
able 

(a)  8  Beavan,  416.  (r)  8  Bcvum,  424. 

ib)  9th  Order  of  Jfay  1837. 
OrOmei  Con.  1 14. 
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able  expectation  was,  that  the  matter  would  be  com*        1850. 

pleted  without  further  loss  of  time.     It  was  proposed         j,^^' 

by  a  letter  of  the  16th  of  August^  that  there  should  be      Elmslie. 

a  meeting  on  the  23rd,  for  the  purpose  of  completing 

the  whole  transaction,  by  having  the  money  advanced, 

making  the  several  payments,  and  executing  the  deeds, 

and  thus  bringing  all  matters  to  a  final  conclusion. 

Part  of  the  necessary  arrangements  was  to  pay  the 

two  bills  of  costs.     It  being  proposed  that  the  settle-* 

ment  should  be  on  the  23rd,  it  appears  to  me,  that 

if  the  costs   were  to  be  paid,  the  persons  who  had 

to*  receive  them  ought,  in  the  fair  discharge  of  their 

duty,  to  have  given  the  other  parties  due  time  to  look 

at  the  bills,  between  the  time  of  the  appointment  and 

the  day  appointed  for  completion,  and  that  the  person 

who  had  to  pay  the  costs  had  a  reasonable  ground  to 

expect,  that 'an  opportunity  would  be  given  him  to 

examine  them. 

On  the  afternoon  of  the  day  before  the  day  appointed 
for  completion,  the  bills  of  costs  were  sent. 

Now  only  consider  what  the  parties  had  to  do  on  the 
23rd :  they  had  to  receive  and  to  pay ;  the  deeds  were 
to  be  executed,  and  an  arrangement  had  been  made 
with  numerous  parties  for  that  purpose ;  and,  unless  the 
costs  were  paid  on  that  day,  the  matter  could  not  be 
completed.  There  having  been  no  previous  and  suffi- 
cient opportunity  to  examine  and  moderate  the  bill,  if 
necessary,  all  the  parties  meet,  and  then  the  question 
arose  whether  these  costs  should  be  paid.  An  offer 
was  made  to  pay  a  sum  of  money  on  account,  and  to 
have  the  amount  settled  afterwards;  the  costs  were 
complained  of,  and  it  was,  in  effect,  said,  **  I  will 
either  pay  a  sum  on  account,  or  if  you  do  not  choose 
to  accept  that  proposal,  I  will  deposit  the  whole  sum, 

and 
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1850.  and  you  shall  receive  what  is  dae  when  die  amoimt 
has  been  settled :  there  axe  grounds  of  complaint,  and, 
therefore,  it  is  not  fit  that  I  should  pay  the  whole." 
These  gentlemen  do  not  express  themselves  very  &- 
tinctly ;  but  taking  the  affidavits  together^,  I  am  satisfied 
that  what  passed  on  the  occasion  was  to  this  eflfect:  — 
there  was  a  complaint  of  the  amount  charged:  — there 
was  an  ofier  either  to  pay  something  on  account,  leav- 
ing the  rest  to  be  settled  by  taxation,  or  to  payAe 
whole  sum,  leaving  the  amount  to  be  settled  by  tax- 
ation. Consider  what  would  be  the  effect  of  breaking 
up  a  meeting  of  that  kind.  It  must  break  up  the 
arrangement,  and  there  must  be  a  new  meeting.  Jb  it 
not  pressure  to  say,  under  such  circumstances,  <'  if  yoo 
do  not  pay  my  bill  of  costs  now,  the  whole  matter  shall 
be  put  off."  Was  it  possible  to  avoid  the  inconvenienoe 
which  must  arise  from  the  postponement  in  any  other 
manner  than  by  payment  of  the  bill  ?  I  think  not  I 
think,  therefore,  that  the  bill  was  paid  under  preBsme. 

Then  we  come  to  the  charges  in  the  bills.  Thej 
do  not,  in  all,  amount  to  a  large  sum ;  but  to  chaige 
340  folios  when  only  196  are  necessary,  is  that  a  proper 
mode  of  conducting  business?  The  thing  might  happen 
by  accident ;  but  if  it  were  by  design,  is  it  honest  ?  Is  it 
not  an  attempt  at  extortion?  I  have  no  doubt  that 
there  are  overcharges  sufficient  to  justify  the  taxation 
of  the  bills  of  costs. 

It  is  said,  that  I  have  no  jurisdiction,  because  the 
costs  relate  to  existing  suits  attached  to  another  brandi 
of  the  Court ;  but  as  to  one,  there  is  no  difficulty,  for 
it  is  out  of  Court.  There  have  been  overcharges  and 
pressure ;  and  it  is  the  duty  of  this  Court  under  this  act 
to  have  the  correct  amount  due  ascertained.  The  ques- 
tion is,  whether  there  is  jurisdiction  in  the  other  suit, 

which 
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which  is  compromised  by  an  agreement,  by  virtue  of        1850. 
which  and  not  by  any  order  in  the  caose,  these  costs  are     ^*^^^^^ 
to  be  paid.     I  very  mach  ineline  to  think  that,  under      Elmslib. 
the  circumstances  of  the  case,  a  taxation  may  be  ordered 
of  costs  agreed  to  be  paid,  by  a  special  and  separate 
agreement,  by  a  proceeding  not  in  the  cause.    I  think 
I  ought  to  make  the  order  under  the  statute,  under  the 
drcumstances  of  the  case ;  but  I  will  consider  it 


The  Masteb  of  the  Rolls.  May  23. 

Under  the  circumstances  disclosed  in  the  affidavit,  I 
am  of  opinion,  that  payment  of  the  two  bills  of  which 
the  taxation  is  now  sought  was  obtained  by  undue 
pressure. 

The  bills  were  delivered  in  the  afternoon  of  the,  day 
preceding  the  day  appointed  for  the  final  settlement  of 
a  transaction,  by  which  the  Petitioner  was  to  raise  the 
sum  of  40,000iL  to  be  applied  in  satisfaction  of  the  de- 
mands of  several  parties,  who  were  to  meet,  and  did 
meet,  for  the  purpose  of  receiving  their  demands.  Two 
things  were  evident :  1.  That  there  had  not  been  suffi- 
cient time  to  examine  the  bills ;  2.  That  any  delay  in 
the  settlement  of  the  transaction  must  necessarily  be 
attended  with  very  great  inconvenience,  and  also  with 
considerable  expense  or  loss  to  the  Petitioner. 

The  affidavit  of  the  Petitioner  is  supported  by  the 
affidavits  of  IViUiam  Elam  and  John  Jameson  Innes; 
and,  notwithstanding  the  contradictory  evidence  adduced 
by  the  Respondent,  I  think  the  facts  are,  that  the 
Petitioner  complained  that  he  had  not  had  sufficient 
lime  to  examine  the  bill  thoroughly,  but  that,  never- 
theless, he  had  observed  some  improper  charges;  and 

deoring, 
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1850.        desiring,  as  he  reasonably  nught,  to  complete  the  trans- 
^^nr^     action  with  those  who  had  to  advance  and  to  receive 
i  Elmslie.      the  money,  he  proposed  one  of  two  expedients  fw  the 

fixture  settlement  of  the  costs :  —  I.  To  pay  a  sum  on 
account,  leaving  the  residue  unpaid  till  the  amount 
could  be  agreed  or  settled.  I  think  the  Respondent 
was  justified  in  declining,  as  he  did,  to  accede  to  tUs 
proposal  2.  To  deposit  the  whole  at  once,  leaving  the 
amount  payable  to  be  adjusted. 

But  the  Respondent  required  either  the  uncondi- 
tional payment  of  the  whole,  or  that  the  whole  businees 
should  stand  over,  to  give  an  opportunity  of  taxbg 
the  bills  before  the  transaction  was  settled,  the  effect  of 
which  was,  that,  unless  the  Petitioner  would  submit  to 
pay  the  charges  without  ascertaining  whether  they 
were  excessive  or  not,  he  must  suffer  the  loss  and  in- 
convenience arising  from  the  postponement  of  the  trans- 
action.    I  think  this  was  undue  pressure. 

The  charges  stated  to  be  excessive  are  not  very  great 
in  amount ;  but  each  of  them  is  so  far  wrong,  that  even 
if  those  actually  proved  were  less  than  they  are,  I 
should  think  them  ground  for  taxation,  in  a  case  where 
undue  pressure  has  taken  place. 

The  principal  objection  made  was,  that,  as  the  costs 
in  question  were  costs  in  causes,  they  could  not  pro- 
perly be  taxed  under  the  statute.  But  of  the  tiro 
causes,  one  was  dismissed,  and  the  proceedings  in  the 
other  stayed,  and,  under  such  circumstances,  there  is 
nothing  to  impede  the  jurisdiction  under  the  statute. 


See  Rolnm  v.  Miils,  1  Bcav.  237 ;  and  Webb  v.  Grace^  ontc,  p.4S9. 
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1850. 


HORLOCK  V.  WILSON.  , .    ^ 

Matf  30. 

TN  this  case,  the  Pkintiff  had  entered  an  appearance  An  appearance 

■■"  for  the  Defendant,  who  having  neglected  to  an-  was  entered 

awer,  the  Plaintiff  filed  a  traversing  note,  which  the  fendant,  and  a 

56th  Order  of  8th  of  May  1845  (a),  requires  to  be  ^^^^^^^^ 

served  ''in  the  manner  directed  by  the  19th  and  21st  An  order  was 

Orders  of  the  26th  of  Octohtr  1842  "  (i).    The  Plaintiff  "l*^^  ^^J  'f  " 

^  '  ^       vice  of  It  at 

being  unable  to  comply  with  this,  the  Defendant  having  bis  last  place 
neither  appointed  a  place  for  service,  nor  being  strictly  ^  residence, 
defending  in  person, 

Mr.  Crcdg^  on  behalf  of  the  Plaintiff,  now  moved 
for  liberty  to  serve  the  traversing  note  at  the  De- 
fendant's last  place  of  abode,  and  on  his  present 
solicitor  (but  who  was  not  acting  for  him  in  the  cause). 

The  Mast£b  of  the  Rolls  made  the  order 

(a)  Ord.  Can,  305.  (b)  Ord.  Can.  214,  315. 


See  Laurie  v.  Bum^  6  Hare^  308. ;  and  Mou  v.  Buckley,  17  Law 
J.  y,  S.  (Ch.)  414. 


VOL.XIL  Oo 
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^-"^3.  M'CULLOCK  V.  HAGGAR 

PkvcUce  as  to  I^T^-  BAGGALLAY  u^j^jHied  in  the  case  of  a  daim, 
SSuf  for'"*  '^^  *  queBtion  arose  as  to  the  mode  of  setting 

hearing.  it  down  for  hearing. 

The  Mastsb  of  the  Bolls. 

I  am  anxious  to  relieve  the  parties  from  the  expense 
of  a  special  application  to  set  down  claims  for  hearing. 
I  have  thought  that  they  might  be  set  down  in  the 
paper,  in  the  same  way  as  motions  before  the  Lord 
Chancellor,  by  a  ample  application  to  the  B^istzari 
and  diat  they  might  properly  be  heard  with  the  con- 
sents and  short  causes.     I  will  make  inquiry. 


NoTB. — Li  consequence  of  the  above,  the  practice  was  ragokled 
by  a  notice  of  the  Judges  of  the  6th  of  Jtaie  (a),  which  was  after- 
wards Taried  by  notices  of  the  6th  (6),  7th  (c),  and  16th  of  JVbofw- 
^1850(<0. 

(a)  Ante,  p.  xx.  (c)  AtUe^  p.  xxzii. 

(b)  Antif  p.  xxxi.  (tf)  Aide,  p.  xxxiii. 
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1850. 


PENLET  V.  PENLEY. 


June  8. 


r|iHE  testator  by  his  will  expressed  himself  as  fol-  Bequest  to 

-*-   lows:  — "  The  residue  of  my  property,  &c.  &o.  I  Sam  or  his 

likewise  give  and  bequeath  to  my  said  three  sons,  ffil^  w^iJ^at  th 

Uam,  George  and  Aaron  Penley,  in  trust,  to  provide  for  son  who  sur- 

a  legacy  for  my  housekeeper  Mrs.  Mary  Ann  Trigg,  S^hitdy 

should  she  be  living  in  my  service  at  the  time  of  my  entitled,  and 

decease,  and  not  otherwise,  the  sum  of  52L  per  year,  j,^  cmjAd 

for  her  life  only,  dear  of  legacy  duty,  to  be  paid  her  ^^'^Jj^^  ^^ 

quarterly  from  the  time  of  my  death :  this  sum  I  wish  in  case  of  the 

to  be  secured,  and  at  her  death  to  go  to  my  son  Wil-  death  of  theii- 

parent. 
Dam  or  his  children. 

*'  I  likewise  give  unto  the  said  Mary  Ann  Trigg  as 
much  of  my  furniture  as  will  furnish  a  bed-room  and 
sitting-room ;  the  overplus  of  the  last-mentioned  pro- 
perty I  leave  to  be  dimded  between  my  said  three  sons 
and  my  daughter ,  or  their  children  ;  my  daughter's  share 
to  be  kept  in  the  hands  of  my  said  three  sons,  for  her 
or  her  children's  sole  use,  and  firee  from  the  controul 
of  her  husband." 

A  sum  of  money  had  been  set  apart  to  provide  for 
the  annuity  to  Mary  Ann  Trigg ,  and,  for  that  purpose, 
had  been  invested  in  the  sum  of  1733Z.  Qs.  Sd.  3  per  cent 
consols.  Mary  Ann  Trigg  having  died  in  1849,  this 
sum  was  claimed  by  the  testator's  son  William,  under 
the  direction,  that,  on  the  death  of  the  annuitant,  it 
should  go  to  the  testator's  son  "  William,  or  his  children." 
He  had  had  six  children,  who  were  born  in  the  testator's 
lifetime. 

Oo  2  Mr. 
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Mr.  Bird,  for  the  testator's  son   WiUiam  Penley^ 

^B»ixx       Jwiving  stated,  that  this  case  was  governed  by  the  ded- 

o.  sion  of  the  Master  of  the  Rolls  on  the  former  occaaoD, 

Pbnlbv. 

The  Ma8T£B  of  the  Rolls  called  on  the  other  side. 

Mr.  milcocky  for  the  children,  argued  that  ''or" 
was  to  be  construed  ''  and,"  and  that  the  children  took 
a  share,  as  in  Richardson  v.  Spraag  (a),  Eccard  v. 
Brooke  (A),  Horridge  v.  Ferguson  (c),  and  Penny  v.  Tur- 
ner {d).  He  distinguished  this  case  from  Montagu  \. 
Nucella  (e) ;  there  being  in  that  case  a  gift  over,  in  case. 
any  nephew  should  die  without  a  child. 

The  Master  of  the  Rolls,  without  hearing  a  reply,  ^ 
said  that,  upon  the  whole  will  he  considered  that  the 
children  were  only  intended  to  take  by  substitution,  in: 
the  event  of  the  death  of  the   son  in  the  lifetime  of 
the  testator. 

(a)  1  P.  Wnu.  433.  (d)  10  Jurui,  768. ;  and  15 

(b)  2  Cox,  213.  ^nn.  368. ;  and  2  Pkinipi,  493. 
(e)  Jacob,  583.                       •  (e)  1  RyueU,  165. ;    and  see 

Roper  on  Legacici,  1405.- 


Note. —  On  a  fonner  occasion,  it  had  been   held,  that  the 
daughter  took  her  one-third  share  of  the  residue  absolutely.    See  - 
WhUcher  v.  Penleyy  9  Beavan,  477. 
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1850. 


EARLY  V.  WHITLING.  j^^^^^^ 


'N  this  case  a  claim  had  been  filed  by  leave  of  the  Leave  giyeo 

to  ami 
claim. 


Court,  respecting  a  legacy  of  500i  belonging  to  the  ***  "»««<* » 


Plainti£^  and  vested  in  three  trustees. 

After  the  claim  had  been  filed,  it  was  -discovered^ 
that  fFhitlinff,  one  of  the  trustees,  had  previously  re* 
tired,  and  that  Tottmsend  had  been  substituted  in  his 
stead  as  trustee*     Under  these  circumstances, 

])f  n  Bevir  moved  for  leave  to  amend  the  claim. 

The  Masteb  of  the  Rolls.  It  seems  very  reason^ 
able :  let  leave  be  given. 


Oo  3 
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1850. 


Jtme22. 


Practice 
where  cUdm 
filed  after  biU 
exhibited  finr 
the  same  pur- 
pose, aod  de- 
cree after- 
wards made  in 
the  snit  before 
the  claim 
heard. 


DICKER  V.  HUGO. 

fVS  the  6th  of  March,  a  bill  was  filed  for  the  ad- 
^"^  ministration  of  an  estate. 


On  the  22d  of  May,  a  daim  was  filed  for  the  same 
purpose  by  another  party. 

On  the  31st  of  May,  a  decree  was  made,  by  consent, 
in  the  suit,  the  same  solicitor  acting  for  both  parties. 

Mr.  Morris  now  appeared  in  support  of  the  daim,  and 
asked  for  a  decree  under  it,  the  decree  being  collusiye. 

Mr.  Walpole  and  Mr.  Shapter,  contrit.  The  Claimant 
will  obtain  every  advantage  by  going  in  under  the 
decree,  and  no  order  can  now  be  made. 

The  Master  of  the  Bolls. 

There  was  very  good  reason  for  filing  the  chum ;  but 
there  is  no  use  in  prosecuting  both  the  suit  and  daim. 
The  Chiimant  is  entitled  to  go  in  under  the  decree, 
and  the  order  I  must  make  is: — that  the  Court,  being 
informed  that  there  is  a  decree,  does  not  think  fit,  at 
this  time,  to  make  any  order,  but  gives  leave  to  the 
Claimant  to  apply,  in  case  the  decree  is  not  properly 
prosecuted. 
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The  ATTORNEY-GENERAL  v.  DONNINGTON 
HOSPITAL  (a). 


Affrillb. 


A    DEFENDANT,  being  served  with  a  copy  bill,  where  a  De- 

-^^^  bad  entered  a  special  appearance  under  the  27th  ^^^  **"" 

Order  of  Attffust  1841.  spedal  ap- 

peBiaooe,  it  is 
Dot  necesaary 
Mr.  William  Morris  moved  for  leave  to  enter  a  me-  to  enter  a 

morandum  of  service  under  the  24th  Order  of  August  JfJJ^^  "" 

1841  (A).     The  affidavit  did  not  state  when  the  De-  the  copy  WIL 

fendant  had  been  served,  but  he  submitted  that  this 

was  not  necessary  in  this  case. 

The  Masteb  of  the  Rolls. 

If  the  Defendant  has  appeared,  what  more  do  you 
want  ?    Surely  you  have  got  all  that  is  necessary. 

Mr.  Morris  submitted  that  the  24th  Order  required 
a  memorandum  of  service  to  be  entered,  notwithstand- 
ing the  special  appearance  of  the  Defendant,  for  other- 
wise there  would  not  appear  any  constat  of  the  found- 
ation for  such  appearance,  viz.  the  service  of  a'  copy 
bilL 

The  Masteb  of  the  Rolls. 

You  may  take  the  order  for  liberty  to  enter  the 
memorandum  of  service,  but  I  think  it  quite  uimeces- 
sary  afW  the  Defendant  has  appeared. 

(a)  Eje  relatione.  (b)  On&nei  Can.  171 . 

See  Maude  y.  Copeland,  1  Coifyer,  505. 
Oo  4 
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1850. 


Jti/y  23. 


HARDEY  V.  HAWKSHAW. 


A,  and  B,  had 
conflicting 
claims  to  a 
freehold 
estate.    A. 
proposed  that 
the  estate 
should  be  sold 
as  soon  as  pos- 
sible, and  the 
produce  di- 
vided between 
them,  and  that 
until  the  sale, 
a  Receiver 
should  be 
ap|M>inted  to 
divide  the 
rents  in  the 
same  propor- 
tions.   This 
was  accepted 
by  j9.   IBefore 
the  sale, 
which  was 
postponed, 
A.  died  intes* 
tat&     Held, 
that  the  pro- 
perty haa 
been  con- 
verted into 
personalty, 
and  that  AJa 
next  of  kin, 
and  not  his 
heir,  were 
entitled. 

In  such 
cases,  the 
effect  of  the 
act  is  to  be 
considered, 
and  not  the 
intention  as 
affectine  the 
real  and  per- 
sonal repre* 
sentatives. 


I^ni.  IRWIN  and  Bin.  Braume^  having  conflicting 
^^  clwns  to  a  freehold  estate  in  Ireland^  the  eolidtors 
of  the  Utter,  on  the  5th  of  August  1844,  proposed  as 
follows :  —  "  We  have  been  instructed  by  Mrs.  Browne 
to  make  the  following  proposal  to  you,  as  solicitors  for 
Mr.  Eyles  K  Irwin,  that  the  estate^  shall  be  sold  as 
soon  as  possible,  and  three-fourths  of  the  net  proceeds 
paid  to  Mrs.  Braume,  and  the  remidning  one-fourth  to 
Mr.  Eyles  V.  Irwin.  That  until  sale,  a  Receiver  shall 
be  appointed,  who  shall  remit  the  rent  to  Mrs.  Browne 
and  Mr.  Irwin  in  the  same  proportions.  That  the  costs 
attending  the  sale  ^shall  be  paid  out  of  the  purchase 
money,  and  each  party  to  pay  any  other  costs  they  may 
incur.  Mr.  E.  V.  Irwin  to  have  the  option  of  puicbasiDg 
at  a  valuation.'* 

After  some  correspondence,  the  solictors  of  Mr. 
Irwin,  on  the  16th  of  November  1844,  wrote  as  follows: 
'<  We  are  instructed,  on  behalf  of  Mr.  Eyles  V.  Irwin,  to 
accept,  under  all  the  circumstances  of  this  case,  the  offir 
contained  in  your  letter  of  the  5th  of  August  last" 

It  was  afterwards  discovered,  that  a  considerable  por- 
tion of  the  lands  was  held  on  leases  for  the  lives  of  some 
very  old  persons  ;  and  it  was  therefore  considered  ad- 
visable, that  the  sale  of  the  estate  should  be  post- 
poned till  the  leases  had  expired,  and  it  was  thereupon 
agreed,  that  until  a  sale  should  take  place,  the  rents 
should  be  divided  between  the  parties,  in  the  proportions 
before  mentioned. 
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A  Beceiver  had  been  appointed ;  but  before  any  sale       1850. 

had  taken  place,  and  in  December  1845,  Mr.  E.  V.  Irwin       jJ^J^^ 

died  intestate.  v. 

Ha\vksiia>v. 

James  Brooke  Irwin  was  his  heir  at  law ;  and  he,  on 
his  marriage,  had  agreed  to  settle  all  his  property  on  his 
wife  (a).  The  question  in  this  cause  was,  whether  by  • 
reason  of  the  above  contract,  the  real  estate  was  to  be 
considered  real  or  personal  estate ;  t.  e.  whether  it  be- 
longed to  the  Plaintiffs,  representing  the  heir  at  law,  or 
to  the  Defendants  as  next  of  kin. 

Mr.  Turner  and  Mr.  J.  J.  Jervis,  for  the  Pluntiffs, 
representing  the  heir,  contended  against  a  conversion. 

Mr.  Lloyd  and  Mr.  Hore^  for  the  next  of  kin,  contra. 

The  following  cases  were  cited : — Lowes  v.  Bennett  (b), 
Bipley  v.  Waterworth  (c),  Lechmere  v.  The  Earl  of  Car^ 
lisle  (d)^  Stead  V,  Newdiff ate  (e).  Walker  v.  Denne(g), 
Kirkman  v.  liKles  (A),  Fletcher  v.  Ashhumer  (t). 

The  Master  of  the  Bolls. 

This  case  does  not  appear  to  me  to  require  any  de- 
termination of  any  of  those  various  complicated  claims, 
which  existed  before  the  parties  entered  into  the  agree- 
ment. 

All  I  have  to  consider  is,  that,  in  the  month  of 
November  1844,  Mrs.  Browne  and  Mr.  EyUs  V,  Irwin  were 
entitled,  in  certain  unascertained  proportions,  to  certain 
real  estate.     Various  questions  having  arisen  between 

them, 

(a)  See    Hanky   v.    Green,  (e)  2  Merivale,  521. 
ante,  182.                                                   (g]  2  F^f.  jun.  170. 

(b)  1  Cox,  167.  (A)   13  Fes.  338. 

(c)  7  re$.  425.  (0  1  B.  C.  C  497. 
\d)  3  P.  Wm,2U. 


Hardbt 

r. 
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1850.  them,  thej  were  desiious  of  detennining  them  by  di- 
vidiDg  the  estate  between  them  in  a  certain  maimer.  Ido 
not  apprehend  that  either  of  these  parties  oontem^Jated 
Hawksraw.  the  effect  of  what  they  might  then  do,  as  between  their 
real  and  personal  representatives,  or  that  it  can  be  im- 
puted to  Mr.  £^yfe«  V.  /nrm(and  it  is  unnecesssry  to  es- 
quire as  to  the  fiust),  that  he  had  or  had  not  any  intention, 
with  respect  to  persons  who  might  succeed  to  his  pro- 
perty either  in  the  character  of  real  or  personal  estate. 
What  we  have  to  do,  I  apprehend,  is,  simply  to  oonmder 
the  effect  of  the  act  done,  and  nothing  else. 

These  parties  being  entitied  in  proportions  which 
were  not  ascertained,  i^reed  to  a  compromise  expressed 
in  the  letter,  and  which  was  afterwards  accepted. 

These  parties,  notwitiistanding  they  had  entered  into 
this  agreement,  had  it,  no  doubt,  in  their  power,  to 
vary  or  modify  it  in  any  way  they  thought  proper :  but 
there  is  neither  allegation  nor  evidence,  so  Bev  as  I  un- 
derstand, that  they  ever  did  alter  the  substance  of  the 
agreement.  The  agreement  being  entered  into,  it  was 
obligatory  upon  each  of  them,  although,  as  between 
themselves,  they  might  have  done  what  they  liked.  If 
one  desired  to  have  a  sale,  the  other  was  no  longer  at 
liberty  to  refuse  it,  and  either  party  had  a  right  in  a  court 
of  equity,  as  against  the  other,  to  compel  a  specific  per- 
formance of  the  agreement  by  a  sale.  Though  I  think 
it  is  true,  as  is  stated,  that  in  almost  all  the  cases  whidi 
have  occurred,  there  were  third  parties,  cestuis  que  trust 
or  persons  claiming  by  virtue  of  the  act  done,  by  those 
who  may  be  called  the  principal  parties,  yet  I  do  not 
think  that  the  nature  of  the  case  is  materially  altered. 
I  think  it  is  sufficient  to  say,  that  there  was  an  obliga- 
tion upon  the  person  whose  estate  it  was,  to  convert 
it,  if  required  to  do  so  by  tiie  other  party.     It  appeals 

to 


V. 

Hawkshaw. 
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to  me,  that  Mib.  Braume  bad  a  right  to  compel  Mr.        1850. 
JEyles  V.  .fiwhtoBeUQTconcor  in  the  sale;  and  I  think     "hai^bT 
this  comes  within  the  principle  of  the  cases,  in  which  it 
has  been  held,  that  this  was  a  conversion. 

Ido  not  think  the  caseis  materially  altered  by  the  fact 
that  a  Receiver  was  to  be  appointed  until  sale,  and  that 
he  was  to  remit  the  rent,  because  it  is  perfectly  dear, 
that  the  rent,  which  was  to  proceed  from  the  estate, 
must  bear  the  character  of  the  estate  itself;  and  if  the 
estate  itself  had  acquired,  by  virtue  of  this  contract,  in 
the  hands  of  the  party  the  character  of  personal  estate, 
the  rent,  which  was  the  income  arising  from  it,  must 
necessarily  be  held  to  partake  of  the  same  character. 

We  have,  therefore,  to  consider  the  state  of  things  at 
the  time  of  the  death  of  Mr.  Eyles  K  Irwin.  At  that 
time,  he  was  subject  to  an  obligation  to  perform  this 
contract,  and  subject  to  an  obligation  to  connder  his 
share  in  the  estate  itself  as  converted  into  money  (a). 

No  doubt  this  case  differs  very  much  in  principle 
from  every  one  that  has  been  dted.  It  differs  from  the 
case  of  Ripley  v.  Waterworth  (J),  which  comes  nearest 
to  it,  for  that  was  a  case  of  partnership ;  and  having 
very  often  had  occasion  to  read  that  case,  I  have  not 
the  slightest  doubt,  that  the  partnership  was  an  ele- 
ment in  the  consideration  of  Lord  Eldon,  when  he 
decided  it.  He  might  have  decided  it  as  if  there  had 
been  no  partnership  at  all ;  but  that  it  was  an  element  in 
his  conbideration,  and  facilitated  the  condusion  to  which 
he  came,  is  a  matter  upon  which  I  entertain  no  doubt 
at  all. 

This 
(a)  See  Curre  y.Bowycr^  5  Bcavan^  6.  (b)  7  Fi».425. 
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1850.  This  is  not  a  case  of  partnership :  it  depends  onlj 

T^^*^     upon  the  contract ;  and  my  opinion  is  founded  upon 
V.  this :  —  that  each  party  had  a  right  to  call  upon  tbe 

Hawkshaw.  ^^i^gj.  ^^  perform  that  contract,  and  if  he  had  done  so, 
there  would  have  been  a  conversion  of  the  proper^. 
It  therefore  comes  within  the  point  adverted  to,  tbe 
property  is  not  to  be  taken  as  it  is,  but  such  as  it  ought 
to  be,  and  would  be,  if  that  obligation  had  bera  per- 
formed. 

I  admit  this  case  is  new  in  specie ;  but  upon  the  beat 
consideration  I  can  give  it,  I  think  that  this  most  be 
considered,  on  prindple,  as  a  conversion. 

The  costs  may  very  properly  be  pud  out  of  the 
estate  (a). 

(a)  We4gU}ood  ?.  Adam,  8  Beavan,  p.  l(Hb 
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EMMOTT  V.  EMMOTT.  May  30. 

nnHE  Plaintiff  took  fifteen  exceptions  to  the  |De-  The  Master 

-*•     fendant's  answer:  the  Master  overruled  these-  overruled  the 

second  excep- 

condy  but  allowed  the  rest.  tion,  and  al- 

lowed the 
others.    After 
The  Defendant  put  in  a  further  answer,  whereupon  a  further 

the  Plaintiff  presented  a  petition  at  the  EoUs,  alleging  Plaintiff  ob- 

that  the  Master  had  allowed  the  second  and  other  **'"®^  ^" 

exceptions,  and  obtaining  an  order  of  course,  referring  course,  re- 

back  the  answer    upon  the  second  and    nine    other  f®"^"g  ^^k 

^   -  the  answer  on 

exceptions.  the  second 

and  other  ex- 
ceptions :  it 
The  Defendant  gave  notice  of  motion  to  discharge  ^as  dis- 

thie  order  for  irregularity.     After  which  the  Plaintiff's  cos[f^  ^" 

solicitor  insisted  on  the  regularity  of  the  order,  but 

offered  to  waive  so  much  of  it  as  referred  back  the 

second  exception^  and  to  consent  to  amend  it,  and  to  pay 

any  proper  costs.     The  Defendant  having  declined  this 

offer,  the  motion  was  now  brought  on. 

Mr.  Welfordy  in  support  of  the  motion.  The  order 
was  obtained  on  a  false  suggestion,  and  it  is  quite  irre- 
gular, in  referring  back  an  exception  which  has  been 
already  overruled.  Fry  v.  ManteU{a)  is  in  point. 
7th  General  Order  of  April  1828  (i). 

Mr.  Rogers^  contra,  contended,  that  the  order  was 
not  altogether  irregular,  but  only  as  regarded  the  second 

exception, 
(a)  5  Bemwm^  99.  (h)  Ord.  Can,  7. 
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exception,  which  the  Plaintiff  had  always  been  willing 
to  oomot  on  equitable  teims. 

The  Mabtsb  of  the  Boixs. 

There  may  be  reason  for  making  a  special  order;  but 
that  is  not  now  before  the  Court  In  the  communicar 
tion,  I  find  it  insisted  on  by  the  Plaintiff  that  the  order 
was  perfectly  regular :  I  have  no  doubt  of  its  beii^ 
irregular,  and  contrary  to  the  practice,  for  the  petition 
and  order  arei  both  erroneous.  I  must  dischaige  the 
order  with  costs. 


May  3. 


SHALLCROSS  v.  WRIGHT. 


rilHIS  case  came  on  upon  exceptions  to  the  Master's 
-*•     report. 

By  the  decree,  it  was  referred  to  the  Master  to  take 


The  testator, 
while  on  a 
visit,  died  of  a 
malignant 
fever.    The 
furniture  was, 

by  the  •^.^  the  usual  accounts  of  the  personal  estate  of  Francis 
'^     '        ...         r£Y^^  Master  had  disallowed  the 


advisers,  de- 
stroyed, and 
the  firiend  was 
obliged  to 
remove  from 
his  house. 
Held,  that  the 
testator's 
estate  was 
liable  for  the 
damage. 


Brookes,  the  testator. 

executor  two  sums  of  16021  and  lOOZ.,  paid  by  him, 

under  the  following  circumstances :  — 

The  testator,  Francis  Brookes,  being  in  a  very  bad 
state  of  health,  went  to  Leamington,  in  order  to  obtain 
further  medical  advice.     At  that  place.  Major  Hawkes, 


A  physician  who  was  on  terms  of  intimacy  with  the  tiestator,  ar- 
attended  the 


ranged,  according  to  the  desire  of  the  testator,  to  receive 

him 


testator  for 

many  years, 

without 

having  obtained  any  remuneration.    He  stated  "  that  the  testator  had  promised  to 

pay  him  for  his  services,  or  leave  him  an  equivalent.**    He  did  neither.     Held,  that 

the  physician  had  no  claim  against  the  estate,  and  a  payment  made  to  him  b^  the 

executor  was  disallowed. 
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him  into  his  house.     The  testator  cUed  there  shortly        1850. 
afterwards  of  a  malignant  fever^  and  the  physician  and    ^^^f^IT^ 
medical  attendants  advised  and  urged  the  necessity  of  v, 

the  immediate  removal  of  Major  Hawkes  and  his  wife  ^woht, 
and  &mily  from  the  house^  while  being  fumigated, 
cleansed,  and  whitewashed,  and  that  the  bed  and  furni- 
ture of  the  room  in  which  he  died  should  be  destroyed 
and  burnt,  to  prevent  infection,  stating,  as  a  reason, 
that  the  deceased  had  died  in  a  state  of  high  and  ma- 
lignant typhus  fever.  The  bed  &c  were  accordingly 
burnt,  and  Major  Hawhes  and  his  fiunily  removed  to  an 
hotel,  and  thereby  incurred  a  considerable  expense.  The 
executor  had  allowed  Major  Hawkes  the  sum  of  16021 
for  his  expenses  and  the  destruction  of  his  property. 

The  Master,  though  he  disallowed  the  executor  this 
payment,  reported,  that  the  amount  did  not  appear  to 
him  to  be  unreasonable ;  but  that  as  he  did  not  consider 
it  to  be  strictly  an  expense  legaUy  payable  by  the  ex- 
ecutor, he  had  not  allowed  the  same. 

The  executor  took  exceptions  to  this  report,  submit- 
ting that  this  sum  ought  to  have  been  allowed  him. 

Mr.  Roupell  and  Mr.  VUlierSf  in  support  of  the  ex- 
ceptions. 

The  resistance  to  the  demand  in  this  case,  on  the 
part  of  persons  taking  the  estate  of  the  testator,  is  ex- 
tremely ungracious.  There  is  in  this  case  an  implied 
contract,  for  the  acts  done  were  '^  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law  presumes 
that  every  man  undertakes  to  perform  "(a).  Major 
Hawkesy  in  the  performance  of  an  act  of  necessity  and 

humanity, 

{d)  2  Black.  Comm.  443.  (I8th  ed.) 
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.  ]^^       humanity,  has 'been  exposed  to  a  oonaderable  loss, 

Shaixcross    ^^^  justice  would  require  that  a  proper  compensation 

,„  ^*  should  be  made  for  the  damase  which  he  has  inconed. 

Wright.       __,  .     -  i       -        ,  .      ,.   ,  it 

The  principle  of  such  an  implied  contract  has  been 

acted  on  in  several  cases.    Thus  in  Jhnhins  v.  T\u:ker{a)j 
where  a  third  person  had,  in  the  absence  of  the  husband, 
voluntarily  paid  the  funeral  expenses  of  the  wife,  it 
was  held,  that  he  might  afterwards  recover  the  amount 
from  the  husband,  as  upon  an  implied  contract.     So 
in  Tufftcett  v.  Heyman  (b)  and  Rogers  v.  Price  (c),  it 
was  held,  that  an  executor  who  has  assets  sufficient  for 
that  purpose,  was  liable,  upon  an  implied  promise,  to 
pay  for  a  funeral,  suitable  to  the  degree  of  his  testat(nv 
furnished  by  the  directions  of  a  third  person.     Agiun, 
in  the  case  of  a  lunatic,  the  law  will  raise  an  implied 
contract,  and  consider  a  person  as  having  a  valid  de- 
mand or  debt  against  the  lunatic  or  his  estate,  for  monies 
expended  for  the  necessary  protection  of  his  person  and 
estate,  Williams  v.  Wentworth  (<f),  Nelson  v.  Duncombe{e)f 
Wentworth  v.  Tubb  (g).   In  the  last  case  (A),  the  costs 
of  an  unsuccessful  traverse  of  an  inquisition  of  lunacy 
were  allowed  out  of  the  lunatic's  estate. 

Here  the  party  was  in  a  state  of  heath,  incapable  of 
self-management,  and  a  considerable  public  as  well  as 
private  injury  would  have  resulted  from  not  taking  the 
precautionary  steps  advised  by  his  medical  attendant 
The  testator  being  the  cause  of  the  damage,  why  should 
not  he  and  his  estate  be  liable  for  it?  The  money  hss 
been,  honAfiiey  paid  by  the  executor,  and  the  Master 
finds  the  amount  reasonable. 

Mr. 

(a)  1  H,  Black.  91.  (e)  9  Beav.  SU. 

ib)  3  Camp.  298.  (g)  I  Vou.  ^  C,  C.  C.  171. 

(c)  3  rou.^Jer,  28.  (A)  Reported  2  Tiw.^  C  C 

(d)  5Beav.  325.  C.  537. 
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Mr.  JValpole  and  Mr.  G.  L.  Russell  {or  tlie  next  of         1850. 

km,  and  ^^'^^'^"^ 

Sballcross 

V. 

Mr.  Turner  and  Mr.  Elderton  for  the  Plaintiff.  Wright. 

The  testator  was  living  at  the  house  of  Major  Hawkes 
as  a  visitor^  and  the  acts  done  were  for  the  protection 
of  himself  and  family,  and  not  for  that  of  the  testator. 
This  distinguishes  this  from  all  the  cases  cited.  If  the 
testator  had  lived,  no  action  against  him  could  have  been 
maintained ;  if  so,  his  estate  is  equally  free  from  lia- 
bility. The  act,  at  the  utmost,  was  a  mere  work  of 
charity,  and  which,  even  if  the  party  were  morally 
bound  to  perform,  still  created  no  legal  obligation. 
The  executor,  before  making  the  payment,  ought  to 
have  consulted  the  next  of  kin. 

The  Master  of  the  Bolls. 

Considering  all  the  circumstances,  I  think  that  this 
-was  a  case  of  necessity ;  for  reasons  of  an  important 
nature  required  that  the  dead  body  should  be  buried 
vrithout  delay,  and  if  this  had  been  done  by  a  stranger, 
there  would  have  been  a  sufficient  consideration,  from 
mrhich  a  contract  to  pay  would  have  been  implied. 

I  cannot  distinguish  the  cases.  Here  it  was  not  only 
necessary  to  remove  the  dead  body,  but  to  destroy  the 
bed  furniture  and  other  things  which  surrounded  this 
gentleman,  who,  it  appears  from  the  evidence,  died  of  a 
fever  so  highly  contagious,  that  not  only  the  safety  of 
the  persons  in  the  house,  but  the  protection  of  the  neigh- 
bourhood, absolutely  reqiured  that  it  should  be  done. 
There  was^  therefore,  both  a  necessity  to  do  it,  in  order 
to  prevent  the  probable  mischief,  and  there  was  also  a 
duty  on  the  persons  surrounding  this  gentleman  to  per- 
form it.     There  being  both  a  necQSsity  and  a  duty,  why 

Vol.  XII.  Pp  is 
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1850.  18  this  gentleman  not  to  have  the  benefit  of  an  implied 
contract?  The  necessity  and  dutj  co-existing^  I  think 
that  he  is  entitled  to  be  reimbuised  out  of  the  estate  of 
the  testator* 


The  second  exception  arose  under  the  following  cl> 
cmnstances:  — 

Dr.  Knight^  a  phjsidan»  had  been  in  the  habit  of 
attending  the  testator  for  many  years,  and,  latterly, 
duly,  but  had  received  no  remuneration  for  his  services. 
After  his  death,  the  executor  paid  Dr.  Knight  1002^,  as 
a  compensation  for  his  professional  services.  This  pay- 
ment was  also  disallowed  by  the  Master.  Dr.  Kmghiy 
in  his  affidavit,  stated,  amongst  other  things,  that  the 
testator  '*  promised  to  pay  him  for  his  services,  or  leave 
him  an  equivalent.'' 

The  executor  excepted  to  the  Master^s  finding. 

Mr.  Roupell  and  Mr.  ViUiers^  in  support  of  the  ex- 
ception, argued,  that  a  physician  may,  by  actual  con- 
tract, have  a  legal  right  of  action  for  his  fees,  Veitch  v. 
Bu88ell(a)f  and  that  here  there  was  such  a  contract, 
for  the  testator  had  promised  either  to  pay  him  for  his 
services  or  leave  him  an  equivalent,  and  not  having 
performed  the  latter  alternative,  both  he  and  his  estote 
were  under  an  obligation  to  comply  with  the  former  and 
pay  Dr.  Knight  for  his  services. 

Mr.  Turner  and  Mr.  JEIderton,  cantri,  argued,  that  a 
physician  could  not  maintidn  an  action  for  his  fees, 
Chorley  v.  Boleot(b);  and  that  here  no  special  con- 
tract was  proved.     That  this  being  a  case  in  which 

the 
(a)  3  Q.  B.  Sep.  928.  (b)  4  Term  Hep,  817. 
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the  party  liad  relied  on  a  mere  expectation^  and  had        1850. 

no  l^al  demandj  the  executor  could  not  justify  the    ^^^""^"^^ 

payment.  0. . 

Wright. 

T^  Master  of  the  BoLts. 

I  think  that  in  this  case^  there  is  neither  debt  nor 
contract.  This  gentleman  went  on  from  year  to  year 
without  claiming  anything  whatever,  but,  manifestly, 
with  a  view  of  receiving  a  legacy.  Where,  is  thexon* 
tract?  I  cannot  find  any,  and  the  claim  cannot  \^ 
allowed  as  a  debt. 

The  executor,  who .  has  taken  upon  himself  to  pay 
this  sum,  stands  in  the  situation  of  the  person  he  has 
paid,  and  if  there  is  no  legal  debt,  the  payment  cannot 
be  allowed  him.    I  must  overrule  this  exception. 


CHAMBBBS  v.  HOWELL. 


March  26. 
MayB. 
June6. 


f\i^  ft  former  occasion,  the  Defendants  had  put  in  A  plea  was 
allowed  (a). 


a  plea  and  answer  to  this  bill,  and  the  plea  wa^  oJJ^^\o 


stand  for  an 
answer.    Ex* 
cepdons  were 
The  bill  was  amended,  and  the  Defendants  agdn  then  tekoi  and 

pleaded,  but  the  plea  was  overruled  in  August  1849,  af^  which,  & 

and  it  was  ordered  to  stand  for  an  answer,  with  liberty  '^^f^^nt  was 

taken  out  for 
to  the  Flamtim  to  except.  time  to  an- 

The  ^^^»  which 
was  consented 
(a)  II  Beavan,e.  to.    The 

order,  as 
drawn  up,  gave  leave  to  plead,  answer,  or  demur,  &c.    The  Defendant  filed  a  se* 
cond  plea.    An  application  to  take  it  off  the  file  was  refiised  unUI  the  order  of  the 
Master  had  heen  discharged. 

The  order  was  afterwtu^ds  dischaiged,  on  proof  that  satisfied  the  CJourt  that  it 
was  not  in  accordance  with  the  consent. 

Fp  2 
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The  Flainliffs  accordin^j  excepted  to  tbe  answer; 
and  the  Defendants  submitted  to  the  exceptions. 

The  Defendants  being  anxious  to  obtain  further  time 
to  answer,  applied  to  the  Master  for  that  purpose,  by 
warrant  dated  the  7th  of  January  1850,  underwritten, 
''  At  which  time  the  Master  will  be  asked  a  month's 
further  time  to  answer  the  exceptions.^ 

The  PkintifFs,  by  indorsement,  consented  "  that  the 
Defendants  should  have  three  weeks'  time  to  answer 
the  exceptions.'' 

The  Master  made  an  order,  whereby,  "  by  consent," 
he  gave  the  Defendants  three  weeks  to  plead,  answer 
or  demur,  not  demurring  alone;  and  that  the  De- 
fendants should  pay  the  costs.  The  costs  were  received 
by  the  Phuntiffs'  solicitor,  who  gave  a  receipt  for  it 
as  for  the  '*  costs  attending  warrant  for  time  to  answer 
the  exceptions." 

The  affidavit  of  the  Plaintiffs'  solicitor's  clerk  stated, 
that  thinking  the  order  odd,  be  went  back  to  the 
Master's  clerk,  who  stated  that  that  was  the  usual  form 
of  order  upon  such  an  occasion. 

On  the  16th  of  February^  a  second  order  was  ob- 
tained to  plead,  answer  or  demur,  not  demurring  alone» 
under  circumstances  so  similar,  that  it  is  unnecessaiy 
to  repeat  them. 

On  the  16th  oi  February  1850,  the  Defendants  filed 
a  third  plea,  whereby  they  pleaded  the  bankruptcy  of 
Lety  one  of  the  Defendants,  which  took  place  in  Mard 
1849. 


Mr. 
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'  Mr.  Turner  now  moved  to  take  the  plea  off  the  file 
for  irregularity,  contending,  that  the  Defendants  could 
not  put  in  a  second  dilatory  without  leave  of  the  Court, 
and  that,  after  a  submission  to  answer,  nothing  but  an 
answer  coidd  be  put  in  (a). 


•185a 
Chambers 

V. 
HOWBLL. 


He  cited  Brooks  v.  Purton  (&),  where  a  Defendant 
obtained  an  order  "  to  answer,  plead  or  demur,  not  de- 
murring alone,"  the  words  "plead  Sec"  were  afterwards 
on  motion  struck  out  of  the  order.  The  Defendant 
then  filed  a  plea.  It  was  ordered  that  the  plea  should 
be  taken  off  the  file,  with  costs  to  be  psud  by  the 
Defendant 

Mr.  Roupell  and  Mr.  W.  D.  Evans,  for  the  Defend- 
ants. The  motion,  being  grounded  on  "  irregularity," 
must  succeed  on  that  ground  alone ;  Arnold  v.  Arnold  {c) 
otherwise,  the  merits  must  be  entered  into.  [Mr.  Turner 
said  he  relied  on  the  irregularity  alone.]  While  the 
order  for  time  to  plead  &c  stands,  "  it  must  regulate 
the  rights  of  the  parties :  if  it  was  improperly  obtained, 
the  party  prejudiced  by  it  should  have  moved,  in  the 
regular  way,  to  discharge  it ; "  Hunter  v»  Nockolds  (d). 

The  bankruptcy  subsequently  to  the  institution  of 
the  suit  is  properly  objected  by  plea;  Sergrove  v. 
Mayhew  (e). 


Mr.  Turner,  in  reply.    This  case  differs  from  Hunter 
V.  Nockolds,  in  which  there  was  no  submission  to  answer, 

and 


(a)  Rowley  v.  Eccles,  1  Sim,  4* 
St.  511.;  Kcnrick  v.  Clayton,  2 
Bro.  C.  C.  214. ;  and  Etut  India 
Company  v.  Campbelly  1  Yet,  sen. 
S46. 


(6)  \Y.SfC.  (C.  C.)  p.  278. 

(c)  \  Phill.  805. 

(d)  2Phimps,p.5^3. 

(e)  2  HaU  S;  Tw.  218.  ancT 
2  Mac.  4-  Got.  97. 
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and  the  IStli  Order  of  Jfoy  1845»  Art  2i.(a),  ehewBiihe 
effiftct  of  such  a  submisdon.  Here,  the  biU  has  beea 
partly  answered.  How,  then,  can  a  plea  be  allowed  to 
remain  on  the  file  which  covers  the  part  answered,  and 
which  indsts  upon  a  right  not  to  answer  that,  which  on 
the  record  is  already  answered  ? 

2%e  Master  of  the  Bolls. 

The  only  difficulty  is,  from  what  is  attributed  to  the 
Lord  Chancellor  in  the  case  cited.  If  he  be  of  opinion, 
that  the  Court  will  not  interfere  with,  but  allow  the 
full  effect  to  be  given  to  an  order  of  the  Master  to 
plead,  answer  or  demur,  and  that  such  an  order  gives 
to  a  party,  under  all  circumstances,  a  right  to  file  a 
plea,  though  he  has  done  so  twice  before,  I  must  act 
in  conformity  with  that  opinion.  I  cannot  at  present 
say,  that  such  a  proceeding  seems  to  me  to  be  satis- 
fitctory,  and  I  shall,  therefore,  communicate  with  the 
Lord  Chancellor,  and  ask,  if  an  order,  obtwied  under 
such  circumstances  as  the  present,  does  destroy  the 
effect  of  all  that  has  been  previously  done  in  the  cause; 
so  that  even  after  a  plea  to  part  of  a  bill  has  been  over- 
ruled, and  has  been  ordered  to  stand  for  an  answer,  and 
after  ^exceptions  have  been  subsequently  submitted  to, 
a  Defendant  is  to  be  allowed  to  plead  de  novo. 

If  such  should  not  be  the  opinion  of  the  Lord  Chan- 
cellor, I  should  feel  great  difficulty  in  coming  to  that 
conclusion  myself. 


Mfity  8.  ^^  Master  of  the  Bolls  said,  he  had  spoken  to 

the  Lord  Chancellor,    who  thought  that  the  proper 
mode  of  proceeding  was,  to  dischoige  the  order  of  the 

Master 

(a)  Ord.  Can.  284. 
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Master  in  the  first  instance,  as  the  existence  of  that        I85CL 
order  precluded  the  application  to  take  the  plea  oflf    ca^'^   ' 
the  file.  9. 

HOWBLL. 


The  Plaintiffs  now  moved  to  discharge  the  order  of       June  6. 
the  Master  of  the  16th  of  February  1850.     Conflicting 
affidavits  were  filed,  which,  considering  the  conclusion 
to  which  the  Court  came,  it  is  unnecessary  to  state. 

Mr.  Turner,  in  support  of  the  motion. 

Mr.  Raupell  and  Mr.  W.  D.  Evans,  cantrct. 

The  Master  of  the  Rolls,  in  substance,  said :  The 
question  is,  whether  the  order  was  properly  drawn  up, 
according  to  the  consent.  It  is  dear  that  the  written 
consent  was  to  give  time  to  answer  the  exceptions ;  and 
I  am  undoubtedly  of  opinion,  on  the  evidence,  that  the 
consent  to  the  order  as  it  stands  is  not  made  out  by 
proof,  as  it  ought  to  be  by  those  who  obtained  it. 

I  am,  therefore,  of  opinion  that  the  Master's  order 
was  improperly  drawn  up  in  a  form  not  consented  to, 
and  that  it  cannot  stand. 

I  must  grant  the  motion  with  costs. 


Note.  —  By  consent,  the  plea  was  taken  off  the  file  and  time 
was  given  to  answer. 
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1849. 


Kov.  14.  16. 

19,  20,  21,  22, 

23,24. 

1850. 

Feb.  9. 

In  1842,  a 
husband, 
pending  pro- 
ceedings 
against  him 
in  the  Eccle* 
siastical  Court 
for  a  divorce, 
executed  a 
voluntary  set- 
tlement of 
real  and  per- 
sonal estate. 
Sequestration 
afterwards 
issued  agunst 
him,  which 
was  defeated 
by  the  deed. 
This  Court 
set  aside  the 
deed. 


BLENKINSOPP  v.  BLENKINSOPP. 

nnHIS  caae  was  as  follows :  — 

In  the  month  of  March  1841^  the  Plwitif]^  Mrs. 
Blenkinsopp,  commenced  a  suit  in  the  Consistorial  Court 
of  Durham,  against  her  husband  the  Defendant,  Gtorge 
T.  L.  Blenkinsopp,  for  a  divorce,  by  reason  of  craeltY 
and  adultery.  The  libel  was  objected  to,  but  never- 
theless admitted,  and  the  Chancery  Court  of  York, 
upon  an  appeal,  retained'  the  principal  cause  and  ad- 
mitted the  libel,  but  ordered  it  to  be  reformed.  Upon 
a  further  appeal  to  Her  Majesty  in  Council,  the  case 
was  heard  by  the  Judicial  Committee  of  the  Privy 
Council  on  the  13th  of  July  1842,  and  the  Committee 
agreed  to  report  to  Her  Majesty,  that  the  principal 
cause  should  be  retained  in  that  Court,  and  that  the 
libel  should  be  further  reformed,  and  that  the  Defend- 
ant should  be  condemned  in  the  costs  incurred  in  the 
Courts  below.  The  report  was  accordingly  made,  and 
on  the  11th  of  August  1842,  was  confirmed  by  Her 
Majesty  in  Council,  and  the  cause  proceeded. 


In  this  state  of  circumstances,  Mr.  Blenkinsopp,  who 
was  possessed  of  considerable  freehold  and  personal 
estate,  executed  a  deed  dated  the  2nd  of  September 
1842,  which  was  made  by  and  between  Mr.  Bkn- 
kinsopp  of  the  first  part,  and  the  Defendants  Femoiek 
and  Trotter  of  the  last  part,  and  thereby,  after  recidng 
that  Blenkinsopp  was  entitled  as  therein  mentioned, 
and  that  certain  of  the  lands  were  charged  as  therein 
mentioned,  and  that  Blenkinsopp  was  indebted  on  bond 

and 
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and  simple  contract,  and  was  desirous  to  make  a  fund        l84St* 

for  payment  of  his  debts,  it  was  witnessed,  that  he  con-  J^'^"'^^'^^ 

£lenkimsopp' 
vejed  the  estates  to  Fenwick  and  Trotter^  and  assigned  o. 

to  them  all  hisj  personal  estate,  (except  his  wearing  ap-  ^leskihsopp; 
parel,)  on  the  trusts  therein  mentioned.  These  trusts 
were,  out  of  the  rents  of  the  freehold  and  customary 
estate,  to  paj  outgoings,  keep  in  repair,  to  let  the  trust 
premises,  to  fence  woods  and  plantations,  and  as  to  the 
personal  estate,  to  seU  the  same  (except  the  household 
furniture  in  Happyland  House),  and  receive  the  money 
arising  from  the  sale  and  to  call  in  debts,  and  to  stand 
possessed  of  the  money  to  arise  £rom  the  sale  and  of 
the  rents  of  the  real  estates,  and  to  apply  all  monies 
received  under  the  deed,  in  paying  expenses,  a  yearly 
sum  of  1001  to  themselves,  as  a  compensation  for  their 
trouble,  interest  on  charges,  interest  on  bond  or  other 
debts,  and  then  in  paying  an  annuity  of  200/.  charged 
on  the  estates  to  William  Blenkinsopp  Leaton^  an  an- 
nuity of  150/.  to  himself,  George  Thomas  Leatan  Blenh^ 
insapp,  during  his  life,  to  such  one  or  more  of  his  three 
sons  as  he  should  appoint  a  yearly  sum  of  450/.  during 
their  joint  lives  or  such  less  sum  as  he  might  appoint, 
and,  lastly,  to  pay  the  yearly  sum  of  100/.  to  the  Plain* 
tiff,  if  and  after  she  should  have  withdrawn  the  pro- 
ceedings then  pending  against  her  husband,  and  should 
not  again  institute  such  proceedings,  and>  after  pro- 
Tiding  for  those  payments,  should  invest  and  accumulate 
any  surplus. 

After  the  execution  of  the  deed,  Fenwick  and  Trotter 
entered  into  possession  of  the  real  and  personal  pro- 
perty thereby  conveyed  and  assigned,  and  they  had  ever 
fiince  continued  in  possession  thereof. 

The  Defendant,  having  thus  conveyed  and  assigned 
his  property,  went  to  reside  in  Scotland,  and  sought 

protection 
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1849.        protection  against  personal  process,  bj  ren^g  withm 
-J^^^"^^"^^     the  precincts  of  the  palacse  at  ^<ifyr#at 


«• 


BLnntmoFP.  ^  bjn  ^f  ^^  ^^^^^^  payable  by  Mr.  Blmkmsopp  was 
brought  in,  and  was  taxed  at  the  sum  of  270L  IZs.  Id. 
On  the  22d  of  AprU  1843  Mr.  Blenkinsopp  was  ordered 
to  pay  those  costs.  A  monition  to  pay  the  same  was 
issued  in  the  usual  course,  and  duly  served,  but  he 
neglected  to  pay  the  costs.  On  the  same  22d  ci  AprU 
1843,  the  sum  of  160/.  per  annum,  for  alimony  to  the 
Plaintiff  during  the  suit,  was  allotted  to  her,  and  was 
to  commence  fix>m  the  return  to  the  dtation  in  the 
C<Hisistorial  Court  of  Durham. 

On  the  9th  day  of  May  1843,  it  was  ordered,  thai 
the  Defendant  should  pay  to  the  Phuntiff  3202L,  bdng 
the  amount  of  two  years  alimony,  from  the  12th  day  of 
March  1841  to  the  12th  day  of  March  1843,  and  moni- 
tions for  paym^it  accordingly  issued,  and  were  served, 
but  payment  was  not  made. 

On  the  7th  of  December  1843,  the^efendant  Blenkm- 
sapp  was  pronounced  contumacious  and  in  contempt 

On  the  15th  of  the  same  month,  the  cause  was  heard 
before  the  Judicial  Committee  (a),  and  the  Committee 
reported  to  Her  Mijesty,  that  the  Plwitiff  ought  to  be 
divorced  from  her  husband,  by  reason  of  the  adulteiy 
by  him  committed,  and  should  be  condemned  in  costs 
subsequently  to  those  already  taxed,  and  that  per- 
manent alimony,  at  the  rate  of  30021  per  annum,  pay* 
able  quarterly,  and  to  commence  from  the  oonfirmatioo 
of  the  report,  should  be  paid  to  her;  and  it  was  or- 
dered, 

(a)  Lord  CampbeU,  Sir  H.  J.  Fust,  Dr.  LusMngUm^  and  V.Cr. 
JBtucc. 
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dered^  that  the  Defendant'  should  be  mOniahed  to  pay        184&» 
to  the  Plaintiff  120/.,  being  the  amount  of  three  quaiv  ^^"'"''''"^^ 
ters  further  alimony  from  the  12th  of  March  to  the  •• 

12th  of  December  1843,  at  the  rate  of  160i,  allotted  to  ^>««w«wp* 
her  during  the  dependence  of  the  suit. 

The  report  was  duly  confirmed  on  the  3l8t  of 
January  1844,  and  a  monition  issued  and  was  served, 
directing  the  Defendant  to  pay  12021  to  the  Flamtiff 
for  her  interim  alimony. 

The  subsequent  costs  were  taxed  at  the  sum  of 
282Z.  13*.  dcLy  which,  on  the]  29th  oi  April  1844,  was 
ordered  to  be  paid,  and  a  monition  for  payment  was 
served. 

On  the  8th  of  November  1844,  the  sum  of  i26L 
having  accrued  to  the  Plaintiff  for  permanent  alimony, 
at  the  rate  of  300/.  per  annum,  an  order  was  made  for 
payment,  and  process  was  served  accordingly. 

No  payment  having  been  made,  in  pursuance  of  any 
of  these  orders,  on  the  13th  of  December  1844  the 
Defendant  was  pronounced  to  be  contumacious  and  in 
contempt,  and  a  sequestration  issued,  to  obtain  pay-. 
ment  of  the  several  sums  of  270/.  13*.  Id.,  320/.,  12021, 
28221  13*.  M.  and  22521,  which  the  Defendant  had  been 
ordered  to  pay  and  neglected  to  pay,  though  duly 
served  with  process  requiring  him  to  do  so. 

The  sequestrators  endeavoured  to  seize  what  they* 
had  understood  to  be  the  Defendant's  property,  but 
were  informed,  that  although  the  property  they  at« 
tempted  to  take  had  belonged  to  the  Defendant,  it  had, 
by  a  deed  dated  the  2nd  of  September  1842,  been  con- 
veyed to  and  was  become  vested  in  the  Defendants 

Fenwick 
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1849.        Fenwick  and  Trotter,  who  daimed  to  be  entitled  thereto 

^^^■V^*^     as  trustees. 

Blenkimsopf 
r. 

Blenkixsopp.  Upon  this,  the  writ  of  sequestration  was  returned 
without  fruit  But  on  the  25th  of  July  1845,  a  re- 
newed writ,  for  the  same  purpose,  was  issued  by  one 
of  the  surrogates  of  the  Judicial  Committee. 

The  PldntifF  being  unable  to  make  any  of  the  De- 
fendant's property  ayaikble  under  the  process,  she,  on 
the  1st  of  January  1846,  filed  her  present  bill,  in  the 
hope  of  obtaining  relief  in  this  Court. 

The  bill  stated  the  proceedings  in  the  Ecclesiastical 
Court,  and  before  the  Judicial  Committee,  and  that, 
upon  the  institution  of  the  suit,  the  Defendant,  who 
was  possessed  of  considerable  property,  determined  that 
the  Plaintiff  should  obtain  no  benefit  from  the  suit,  and 
that  with  a  view   to  delay,  hinder  and  defraud  the 
Plaintiff  of  her  just  rights,  which  she  sought  to  recover 
in  the  suit,  the  Defendant  determined  to  withdraw  his 
person  and  the  whole  of  his  property  from  the  jum- 
diction  of  the  Ecclesiastical  Court  and  of  the  Judicial 
Committee,  and,  by  that  means,  to  defeat  and  rend^ 
inoperative  all  such  orders  as  might  be  made  by  Her 
Majesty  in  Council  or  by  the  Judicial  Committee,  for 
the  recovery  of  such  alimony  as  might  be  allotted  to 
her,  or  such  costs  as  might  be  ordered  to  be  paid  to 
her.     That  Messrs.  Fenwick  and  Trotter  were  his  so- 
licitors, and  assisted  him  in  the  scheme ;  and  that,  in  pur- 
suance and  execution  of  such  scheme,  and  with  a  view 
to  defraud  the  Plaintiff  and  defeat  her  rights,  the  deed, 
dated  the  2nd  of  September  1842,  was  executed. 

The  bill  prayed,  that  it  might  be  declared  that  the 
deed  of  the  2nd  of  September  1842  was  fraudulent  and 

vmd 
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void  as  againsC  the  Plaintiff,  and  that  it  might  be  deli-^        1849« 

vered  up  to  be  cancelled;  and  that  the  Plaintiff  micrht  J"^^^^*^^  - 
.  .  .         ,..,,,        ^         ,     ,  ^T^.      Blbbociwsopi^ 

have^  m  equitj,  the  full  benefit  and  advantage  of  the  •. 

several  monitions,  orders  and  sequestrations  in  the  bill  "lenkinsopp^ 

mentioned,   and  that,   out  of  the   real  and  personal 

estate  comprised  in  the  indenture,  the  several  sums  of 

2702:  13*.  7rf.,  320/.,  120/.,  2S2L  ISs.  dd.  and  225/.,. 

and  the  Plaintiff's  alimonj  since  accrued,  might  be  paid* 

and  satisfied ;  and  that  the  several  accounts  in  the  bill 

prayed  for  might  be  taken.    And  in  case  the  Court 

should  not- think  fit  to  make  such  declaration  as  was- 

first  prayed  for,  the  bill  further  prayed,  that  the  bene-^ 

ficial  interest  of  the  Defendant  George  T.  L.  Blenhin-- 

sapp,  under  the  deed,  might  be  declared  to  be  liable  to 

poy  the  several  sums  of  money  which,  by  the  bill,  the 

Plaintiff  claimed  to  be  due  to  her,  together  with  the- 

costs  of  the  suit,  and  that  the  Defendant  might  be  re^ 

etraiued  from  executing  any  of  the  powers  reserved  to 

him  by  the  deed;  and  that  the  Defendants,  Fenwick 

takA  Trotter,  might  be  restrained  from  making  him  any 

payment  thereunder. 

The  evidence  of  the  intention  imputed  to  Mr.  JS/en- 
Junsopp  was  principally  founded  on  letters  written  by 
him  to  the  Defendants  Fenwick  and  Trotter,  in  relation 
to  the  suit  in  the  Ecclesiastical  Court,  and  a  question 
was  made,  whether  those  letters,  or  any  of  them,  were 
properly  admissible  as  evidence.  As  to  this,  the  foUow-^ 
ing  additional  statement  is  necessary :  — 

The  bill  alleged,  that  Bknkinsopp,  for  the  purpose  of 
carrying  into  efiect  his  design,  to  defeat  the  Plaintiff  V 
remedy  against  his  property,  applied  to  Fenwick  and 
Trotter,  his  solicitors,  for  their  advice  and  assistance, 
and  various  communications  took  place  between  him 
and  them,  and  that  they  agreed  to  assist  him  in  the 

matter. 
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1849.       nutter^  and  variouB  aehemea  for  that  pmpcwe  were  pro- 
posed and  discasaed  by  letter  and  bj  word.     That  the 
Defendants  had  in  their  poasesaion  letters  and  papei^ 
Bumuifsopp.  thereby  the  truth  of  the  matters  in  the  bill  alleged 
woold  appear^  and  that  Femoick  and  TrotUr  objected 
to  produce  some  of  the  papers  in  their  hands,  on  the 
ground  that  they  had  them  only  as  trustees.     Blaikat' 
Mopfy  by  his  first  answer,  denied  that  Fenwiek  and 
T^oUer  had  in  their  possession  any  letters  or  papers  as 
his  solioitors.     In  the  answer  of  Fenwkh  it  appeared^ 
that  TroUer  was  a  practising  solidtor,  and  had  been 
employed  by  Bknkinsopp  as  his  solicitor  in  matters  of 
buuness  relating  to  his  property,  and  that  when  the 
ecclesiastical  suit  was  commenced,  Blenhinsapp  con- 
sulted TnOter  as  to  the  course  he  should  adopt ;  that  he 
advised  the  appointment  of  a  proctor  with  ^om  he 
communicated,  and  that  so  far  as  any  solicitor  was  «n- 
ployed,  he  was  solicitor.     Thc^  admitted  that  they  had 
in  their  hands  certain  papers  relating,  as  they  said,  moie 
or  less  to  the  matters  in  question ;  but  they  professed  to 
hold  them  merely  as  trustees.  *  Amongst  the  papers 
they  admitted  to  be  in  their  possession,  were  three 
bundles,  numbered  1,  2,  and  3,  and  Mr.  BJenkinsapp,  in 
a  subsequent  answer,  admitted  that  the  documents  com- 
prised in  those  bundles  all  came  to  the  possession  of 
Trotter  as  the  solicitor  of  Blenkinsopp,  and  consisted  of 
letters  written  by  him  to  Trotter  as  his  solicitor.  Thoae 
letters,  after  considerable  resistance,  were  ultimi^y 
produced  under  the  order  of  the  Court  (a),  and  were 
tendered  in  eyidence.     Some  of  them  were  dated  before 
and  others  after  the  date  of  the  deed  of  the  2nd  of  Sep^ 
tember  1842. 

The  cause  now  came  on  for  hearing. 

Kr. 

(a)  10  Beau.  143.  277. 'tnd  11  Bern.  lS4.,and  2PiUfll607. 
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.   Mr.  Turner  and  Mr.  Ghsse,  for  the  Plaintiffi  1849. 

1.  As  regards  the  settlor,  the  deed  of  1842  is  wholly  Bi^kihsopt 
void.  The  evidence  shews  that  it  was  deliberately  Bu^nuhk^p* 
executed,  with  an  avowed  intention  of  defeating  the 

rights  of  his  wife  in  her  suit.  It  is  true  that  there  was 
no  existing  sequestration  at  the  time,  but  still  it  was 
executed  pendente  lite,  with  a  view  to  defeat  the  sub- 
sequent remedy  for  recovering  the  alimony  by  process 
of  sequestration.  In  Caubton  v.  Gardiner,  cited  in  a 
note  to  Franchlyn  v.  Calhoun  (a),  Lord  Nottingham  con- 
sidered, *'  that  a  sequestration  prevailed  against  a  prior 
conveyance  designed  to  defeat  it;**  and  in  Witkam  y. 
Bland  {V)  it  had  previously  been  held,  that  a  seques- 
tration was  not  defeated  by  a  volnntaiy  conveyance 
pendente  lite* 

2.  The  deed  being  void,  the  Court  will  assist  in  ren- 
dering the  judgment  of  the  Privy  Council  effective. 
Fonblanque^s  Equity  (c),  for  when  necessary,  '*  Courts 
of  equity  will  lend  their  aid  to  enforce  the  judgments 
of  courts  of  ordinaiy  jurisdiction,  and  therefore  a  bill 
may  be  brought  to  obtain  the  execution  or  the  benefit 
of  an  elegit  or  a  Jieri  facias,  when  defeated  by  a  prior 
title,  either  fraudulent,  or  not  extending  to  the  whole 
interest  of  the  debtor  in  the  property,  upon  which  the 
judgment  is  proposed  to  be  executed "  (cf) :   Neate  v* 

The  Duke  of  Marlborough  {e) ;  and  this  extends  to  the 
King  in  Council,  Earl  of  Derby  v.  The  Duke  ofAthol(g); 
which  case  shews,  that  a  bill  of  discovery  may  be  sus- 
tained in  aid  of  the  jurisdiction  of  the  King  in  Council. 
The  case  of  Taylor  v.  Wyld  (A)  is  precisely  in  point. 

There 

(0)  3  Swan.  879.  (e)  3  MyL  ^  Cr.  407. 

(5)  3  Swan.  876.  n.  {g)  1  Vet.  sen.  p.  803. 

(tf)  Vol.i.  p.  10.  \h)  BBeav.  159. 
(d)  Mitf.  PL  186.  (4th  ed.) 
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1849.        There  a  bill  was  filed  to  set  aside  a  fraadulent  con- 

g^^^'^"^^   veyance  to  defeat  a  dec^e  for  alimony,   and  a  de- 

V.  murrer  for  want  of  equity  was  overruled ;   that  case 

Blwkinsopp.  jJqjjq  establishes  the  right  to  come  to  this  Court  for 

such  a  purpose. 

3.  The  deed,  as  regards  the  creditors  named  in  it» 
is  wholly  voluntary  and  ineffectual  It  was  executed 
without  any  pressure  on  their  part,  and  without  any 
communication  with  them.  They,  therefore,  cannot 
insist  on  any  benefit  under  it ;  Wallwyn  v.  Coutts  (a), 
Garrard  v.  Lord  Lauderdale  (i).  And  as  r^ards  the 
mortgagees,  no  interests  obtained  through  the  fraud  of 
another  person  can  be  maintained;  Hugueain  v.  J?a«e- 
hy  (c).  And  '*  if  a  transaction  be  not  hon&  fide,  the 
circumstance  of  its  being  done  for  a  valuable  consider- 
ation will  not  take  it  out  of  the  statute ''*(rf);  Cadogan 
V.  Kennett  (e). 

4.  At  all  events,  and  whether  the  deed  of  1842 
stands  or  not,  the  Plaintiff  is  entitled  to  have  her  lights 
made  effective,  out  of  such  interest  as  is  reserved  to  the 
Defendant,  her  husband,  by  that  deed 

Mr.  Roupell  and  Mr.  Dickinson^  for  Mr.  BkiMnsappf 
the  husband  of  the  Plaintiff,  Mr.  Walpole  and  Mr.  Faher, 
for  the  trustees  of  the  impeached  deed,  Mr.  Ebnskf, 
for  two  creditors  not  claiming  under  the  deed,  Mr. 
Pemberton,  for  a  mortgagee  prior  to  the  deed,  Mr.  R 
JElliSf  for  an  annuitant,  Mr.  Lhyd^  for  an  incumbrancer 
under  the  trustees,  and  Mr.  ffillcock,  Mr.  Diciuuim, 
and  Mr.  Bayley,  for  creditors  in  the  deed,  aigued  as 
follows :  — 

1.  The 

(a)  3  Mer.  707.  (c)  U  Fesey^  p.  289. 

(b)  3  Simons^  1.  and  2  Ruu.  Id)  13  EUz.  c.  5. 
4"  M.  451.  {e)  Cowper,  p.  434w 


I 
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1.  The  Court  will  not  interfere  in  cases  of  alimony         1849. 
except   by   granting  a    ne  exeat,    Vandergucht  v.  De   ^^^^^^^^^ 
Blaquiere  (a),  and  it  will  not  at  all  interfere  for  interim  r. 
alimony  before  decree;   Street  v.  Street (b),  Coglar  v. 
Coglar  (c),  Shaftoe  v.  Shaftoe  (d).     The  case  of  Taylor 
V.  Wyld(e)  does  not  apply,  for  there  the  conveyance 
was  made  after  the  decree  had  been  affirmed  by  the 
Privy  Council. 

2.  The  deed  of  1842  is  not  invalid,  for  the  letters, 
especially  those  written  after  the  date  of  the  deed,  are 
not  admissible  in  evidence,  and  there  is  no  sufficient 
proof  of  fraud  aliunde. 

In  order  to  judge  of  its  validity,  the  state  of  the  law 
as  existing  at  the  time  of  its  execution  alone  is  to  be 
regarded,  because  an  intention  of  avoidbg  the  conse- 
quences of  future  acts  of  legislation  cannot  be  seriously 
imputed  to  any  one.  The  remedies  of  the  Plaintiff  on 
the  2nd  September  1842  depended  on  the  Acts  of  2  &. 
3  W.  4.  c.  93.(g)  and  the  3  &  4  JV.  4.  c.  41.07),  and 

under 

(a)  8  S&motu,  315.  and  5  M;yl,  vilege  of  peerage,  •*a8  all  others 
4*  Cr.  220.  who  shall  happen  to  be  domiciled, 

(b)  Turn.  <$-  ^'  322.  or  residing  either  in  England  or 

(c)  1  r«.  jun.  94.  in  Ireland,  and  beyond  the  limits 

(d)  7  r«.  171.  of  the  jurisdiction  of  the  Court," 

(e)  8  Beav.  159.  &c.  shall  neglect  to  pay  obedi- 
(g)    The   following   are  the  ence  to  any  lawful  order  or  de- 
clauses   in    the  statutes  relied  cree,  the  Judge  may  pronounce 
on: —  him  contumacious,  and  signify 

By  the  2  &  3  fr.4.  c.  93,  the  same  to  the  Lord  Chancellor 

(passed  the  7th  Augusi  1832),  of  England,  when  the  person 

**  An  act  for  enforcing  the  pro-  contumacious  "  shall  be  domi- 

cess   upon    contempts    in    the  ciled  or  residing  in  England,** 

Courts  Ecclesiastical   of  Eng^  and  thereupon,  in  case  he  shall 

Umd  and  Ireland*'  it  is  enacted,  not  be  a  peer  &c.,  a  writ  de con^ 

that  in  all  causes  in  the  Eccle-  tumace  capiendo  shall  issue.    By 

aiastical  Courts,  when  any  per-  the  next  section,  a  sequestration 

son,  as  well  those  harlDg  pri-  is  to  issue  in  case  of  a  peer,  &c. 
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undAT  neither  oould  the  non-perfonDanoe  of  an  order 
have  led  to  a  sequestration*  The  first  Aet  of  the  2  &  S 
W.  4.  c.  93.  ia  inapplicable  to  persons  '<  domiciled  or  le- 

siding'* 


By  the  3  &  4  TT.  4.  r.  4L 
(paued  the  14th  Augiut  1833), 
it  is,  by  the  28th  section, 
enacted  as  follows  :  —  That  the 
said  Judicial  Committee  shall 
have  and  enjoy  in  all  respects 
'*sttch  and  the  same  powers 
of  enforcing  judgments,  decrees, 
and  orders  as  are  now  exer- 
cised by  the  High  Court  of  Chan- 
cery, or  the  Court  of  King's 
Bench  (and  both  w  fermmam 
and  tfi  r^m),  or  as  are  given  to 
any  Court  Ecclesiastical  by" 
the  8  &  3  9K.  4.  c.  93^  and  that 
all. such  powers  as  are  g^ven 
to  Courts  Ecclesiastical  &G., 
"of  enforcing  decrees  and  or- 
ders, shall  be  exercised  by  [His 
Majesty  in  Council,  in  sudi  and 
the  same  manner  as  the  powers 
in  and  by  such  act  of  parliament 
given,  and  shall  be  of  as  much 
force  and  effect  as  if  the  same 
bad  been  thereby  expressly  given 
to  the  said  Committee  or  to  His 
Miyesty  in  Council." 

The  6  &  7  Vict  c.  38.  *.  6. 
(passed  the  88th  of  Jufy  1843), 
repealed  the  28th  section  of  the 
last  act  cited  (3  &  4  fT.  4.  c.  41. 
s.  28.)  ;  and  by  the  8th  section 
it  is  enacted  "  that  in  all  causes 
of  appeal  to  Her  Majesty  in 
Council  from  Ecclesiastical 
Courts "  &c.,  "  in  which  any 
person  duly  monished  or  cited 
or  required  to  comply  with  any 
lawful  order  or  decree  of  Her 
Majesty  in  Council,  or  of  the 


said  Judicial  Committee  or  their 
surrogates,  and  neglecting  or  r^ 
fusing  to  pay  obedience  to  such 
lawful  oitier  or  decree,"  &c. 
**  shall  reside  out  of  the  domi- 
nions of  Her  Majesty,  or  ahall 
hafe  privilege  of  peerage,*'  kt, 
*'  it  shall  be  lawful  for  the  said 
Judicial  Committee  or  their  sur- 
rogates to  pronounce  such  per^ 
son  to  be  contumacious  and  in 
contempt  aod  after  lie  shaUha?e 
been  so  pronounced  contuma- 
cious and  in  contempt,  to  ctmte 
prooeu  tf  teqtitstraikm  to  itne, 
under  the  said  teal  of  Her  Mi* 
jeaty,  against  the  real  and  per- 
sonal estate,  goods,  chattels,  and 
effects,  wheresoever  lying  within 
the  domtnioQs  of  Her  Majesty,  of 
the  person  against  or  upon  whom 
such  order  or  decree  shall  have 
been  made,  in  order  to  enforce 
obedience  to  the  same,  and  pay- 
ment of  the  expenses,**  &c.  ^  and 
to  make  such  further  order  m 
respect  of  or  consequent  on  such 
sequestration,  and  in  respect  to 
such  real  and  personal  estate^ 
goods,  chattels,  and  effects,  se- 
questrated thereby,  as  waj  be 
necessary,  or  for  payment  of 
monies  arising  from  the  same  to 
the  person  to  whom  the  same 
may  be  due,  or  into  the  Re- 
gistry of  the  High  Court  of  Ad- 
miralty and  appeals,  for  the  be- 
nefit of  those  who  may  be  olti- 
mately  entitled  thereto." 
By  a  subsequent  act  7  A  8 
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Ading^ia  Scotland,  as  the  Defendant  was,  and  it  ^ve       1849. 

only  a  personal  remedy,  as  against  the  Defendant  and  J'"^^^*^" 

other  persons  not  haying  priyilege  of  Parliament.  «. 

Blbmxin^opi^. 

The  remedies  under  the  second  Act  of  the  3  &  4  JF.4* 
c.  41.  were  distributive. 

When  the  appeal  to  the  Privy  Council  was  from  a 
Court  of  Equity,  or  courts  of  law,  the  powers  given  for 
enforcing  the  judgments  were  identical  with  those  pos- 
sessed by  the  Courts  of  Chancery  and  King's  Bendi 
respectively;  but  if  the  appeal  was  from  an  Eccle- 
siastical Court,  the  powers  were  the  same  as  those  pos* 
sessed  by  the  Courts  EcclesiasticaL  So  that,  in  this 
case,  the  powers  were  confined  to  those  given  to  Eccle- 
siastical Courts  by  the'previous  act  of  the  2  &  S  JK  4. 
c.  93.,  which^  as  already  shewn,  did  not,  as  against  this 
Defendant,  include  the  process  of  sequestration.  Besides, 
this  act  (3  &  4  fF.  4.  c.  41.)  was  repealed,  and  no  seques^^ 
tration  ever,  in  fact,  issued  against  the  Defendant  imder 
the  powers  of  that  act. 

The  acts  of  parliament  subsequent  to  the  date  of  the 
deed  (1842)  have  no  application ;  but  it  may  be  observed, 
that  the  6  &  7  Vict  c.  38.  only  applies  to  persons  who 
''shall  reside  out  of  the  dominions  of  her  Majesty,  or 
shall  have  privilege  of  peerage : "  this  does  not  apply  to 
the  Defendant  who  was  resident  in  Scotland  and  mthin 
the  Queen's  dominions.  The  Defendant's  property  did 
not  become  liable  to  a  writ  of  sequestration  until  August 
1844,  *and  until  that  time  the  Defendant  was  subject  to 
no  other  than  personal  remedies  under  the  63  (?.3. 

c.  127. 


Vict.  e.  69.  (6th  Auguit  1844),  it  person  to  be  contumadous,  and 

18  enacted  by  the  18th  section,  to  cause  pivcess  of  seqaestra- 

"  the  Judicial  Committee  or  their  tion  to  issue  against  his  real  and 

auxrogates  may  pronounce  sudi  personal  estaten" 

Q98 
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1849.       c.  127.     The  7  &  8  Vict  c.  69.  under  which  the  eeques- 

J"^^^^^^    tration  issues,  passed  two  years  after  the  execution  of 
Blbnkinsopp  ^  "^ 

V,  the  deed ;  and  it  would  be  strange  indeed  to  hold,  that 

Blbnkinsopp.  ^  ^^^  executed  in  1842  was  a  fraud  on  an  act  of  par- 
liament which  did  not  become  law  until  1844. 

There  was  no  power  to  issue  a  sequestration  ex- 
cept in  the  particular  cases  mentioned  in  the  2  &  3 
fF.  4.  e.  93.  Ify  therefore,  the  remedy  against  Mr. 
Blenkinsopp  was  merely  personal  when  the  deed  was 
executed,  no  conveyance  of  property  could  defeat  the 
remedy,  and  none  could  therefore  be  fraudulent.  The 
case  is  analogous  to  those  decided  upon  the  statute  of 
Elizabeth^  in  which  it  has  been  held,  that  a  conveyance 
of  property,  which  could  not  be  taken  in  execution, 
was  not  void  under  it;  as  a  vbluntary  settlement  of 
stock  in  the  public  .  funds  and  of  choses  in  action ; 
Norcutt.Y.  Dodd{a)y  Horn  v.  Hom(b)y  Dundas  v.  Du- 
tens(c\  Rider  y.  Kidder  {d),  McCarthy  v.  GooU  (e), 
Chrogan  v.  Cooke  (^),  where  Lord  Manners  states^  that 
Lord  Thurlow  had  expressed  himself  in  Dundas  v. 
Dutens  in  these  terms,  '*  The  opinion  in  Horn  v. 
HomQi)  is  so  anomalous  and  unfounded,  that  forty 
such  opinions  would  not  satisfy  me.  It  would  be  pre- 
posterous and  absurd  to  set  aside  an  agreement,  which, 
if  set  aside,  leaves  the  stock  in  the  name  of  a  person 
where  you  could  not  touch  it"  So  a  conveyance  of 
copyholds,  which  are  not  subject  to  debts,  cannot  be 
fraudulent  as  against  creditors ;  Mathews  v.  Feaoet  (i). 
Consequently,  if  these  estates  were  not  liable  to  seques- 
tration in  the  pending  proceeding,  no  conveyance  of 

them  can  be  held  fraudulent  or  void. 

Again, 

(fl)  CVofg  4  p.  100.  (e)  I  Ball  4-  BeaU  387. 

(6)  I  Amhlcr^  79.  note  I.  2d  \jg)  2  Bail  ^  Beat.  p.  233. 

ed.  (A)  1  Ambler,  79.  note  1.  iod 

(c)  1  r«.  jun.  196.  and  2  Co*,      edit. ;  and  see  Taylor  v.  Jonet, 
235.  8  Aik.  600. 

(0  10  Vet.  360.  (f)  1  Cox,  878.  . 
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Again,  the  existence  of  a  suit  does  not  deprive  a        1849. 
man  of  his  right  of  dealing  with  his  property  pendente  ^^"^^^  " 
lite.     The  Plaintiff  had  no  existing  debt,  and  her  se-  v. 

questration  created  no  lien.  Even  a  judgment  may  ^'^^J^kinsopp. 
be  defeated  by  the  execution  of  a  power,  Skeeles  v. 
Shearly  (a) ;  and  an  assignment  of  funds  by  a  prisoner 
on  a  charge  for  felony,  to  secure  the  payment  of  an 
antecedent  debt  is  valid,  notwithstanding  his  subse- 
quent conviction ;  Perkins  v.  Bradley  (J).  The  cases 
of  Coulston  V.  Gardiner  (c)  and  Witham  v.  Bland  {d) 
are  inapplicable,  because  they  were  treated  as  volun- 
tary ;  here  the  party  acted  under  a  moral  and  legal  ob- 
ligation to  provide  for  the  payment  of  his  existing  debts, 
and  the  moral  claims  of  his  family  are  as  binding  as 
those  of  the  Plaintiff. 

3.  As  to  this  Court  exercising  an  auxiliary  jurisdic- 
tion in  aid  of  the  Privy  Council,  that  is  quite  unneces- 
sary, for,  by  the  3  &  4  W^  4.  c.41.  s.  28.,  that  Court 
has  the  same  powers  of  enforcing  its  decree  as  this 
Court,  and,  by  the  subsequent  act,  6  &  7  Vict.  c.  38. 
s.  8.,  the  Judicial  Committee  have  power  to  issue  seques- 
tration, '*  and  to  make  such  further  order  in  respect  of 
or  consequent  on  such  sequestration,  and  in  respect  to 
such  real  and  personal  estate,"  &c.  '^  sequestrated  there- 
by as  may  be  necessary  "  &c.  If  so,  what  reason  is  there 
for  this  Court  to  assume  jurisdiction  and  interfere? 

Besides  this,  the  Plaintiff  is  bound  to  exhaust  the 
powers  of  the  other  jurisdiction  before  coming  here; 
Mtford's  Pleadingsy  126  (^),  Angell  v.  Draper  (^),  Neate 
V.  The  Duke  of  Marlborough  (A) ;  this  has  not  been 
done:   there  has  been  no  return  made  to  the  second 

sequestration* 

(a)  8  Simons,  153.  and  3  MyL  (d)  3  Swan.  276  n. 
4-Cr.  112.                                            (tf)4thed. 

(b)  1  Hare,  219.  (g)  1  Vernon,  399. 

(c)  3  Staan.  279.  (A)  3  3/y.  *  O.  407 

Q?3 
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1849.       sequestration.     The  application  ought  to  have  been 

^"^^^^^^     made  by  tbe  Bequeatrators,  as  in  Johnson  v.  Chxppin* 

o.  daU(a)f  and  the  sequestration  itself  is  irregukr. 

Blbnkinsopp. 

4.  As  far  as  the  mortgagees  and  creditors  are  con- 
cerned the  deed  is  valid,  for  they  have  adopted  and  re- 
ceived money  under  it:  the  trust  is  therefore  complete. 
The  mortgagees  are  purchasers  for  valuable  considera- 
tion ;  and  the  lands  were  not  bound  till  sequestration : 
till  then  the  purchaser  is  free;  Crofts  v.  Oldfield{b). 
The  creditors  were  entitled  to  payment,  and  a  debtor 
may  give  a  preference  to  any  of  his  creditors ;  HoUnrd 
V.  Anderson  (c) ;  and  an  assignment  in  favour  of  credi- 
tors is  valid,  even  if  made  purposely  to  defeat  one  of 
them ;  Hckstock  v.  Lyster(d),  Lewkner  v.  Freeman  (e). 
In  Hamblyn  v.  Ley  (y),  it  is  said,  "  it  is  certain,  that 
any  person  foreseeing  a  judgment  at  common  law,  or  a 
sequestration  in  this  Court,  may  give  a  preference." 

6.  If  the  Plaintiff  should  fail  in  setting  aside  the  deed 
on  the  ground  of  fraud,  she  is  not  entitled  to  any  relief 
on  the  foundation  of  its  validity.  It  has  been  settled 
by  the  highest  authority,  that  where  relief  sought 
on  the  ground  of  fraud  fails,  the  Plaintiff  is  not  en- 
titled to  any  alternative  relief,  founded  on  the  validity 
of  the  transaction,  Wilde  \.  Gibson  (h),  and  GlascottY. 
Lang  (t),  in  which  Lord  Cottenham  observes,  that  it  is 
a  rule  generally  acted  on,  ^'  that  where  a  bill  is  filed 
making  a  case  of  alleged  fraud,  and  the  fraud  is  dis- 
proved or  not  established,  the  Court  will  not  allow 
such  a  bill  to  be  used  for  any  secondary  purpose." 

Lastly, 

(a)  2  Smonif  55.  (g)  3  Swan,  p.  303. ;  and  see 

(6)  3  Swan.  278.  n.  Etiunck  v.  CaiUaud,  5  7.  B.  420. 

(c)  5  Term  Rep.  235.  (h)  1  H.  Lds.  Ca.  605. 

(d)  3  Maule  *  Sel.  371.  (•)  2  P^  p.  322. 

(e)  Prec.  Ch.  105.  and  Free 
numU  C.  C.  236. 
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Lastly,  the  Court  merely  removes  the  impediment 
out  of  the  way,  but  gives  no  back  account  of  rents ; 
ISggins  v.  York  Buildings  Company  (a). 

Mr.  Borton,  for  the  eldest  son,  and 

Mr.  MitcheUy  for  Edwin  Blenkinsopp,  a  younger  son. 
Mr.  Turnery  in  reply. 

The  following  authorities  were  also  referred  to :  Urn- 
pringham  v.  Short  {b\  16  Car.  1.  c.  10.,  1  &  2  VicL 
€.  110.,  Attarney^General  y.  Richards  (c). 

As  to  the  letters  being  receivable  in  evidence,  the 
following  authorities  were  cited,  Malcolm  v.  Scott  (rf), 
1  Phillips  on  Evidence^  198,  199.  Rawson  v.  JSaigh(e), 
Fitzgerald  v.  O' Flaherty  (jf\  fVhitley  v.  Martin  (A), 
I  DanieWs  Pr.  817.  (i),  Mulkolland  v.  Hendrich{h\ 
M'Mahon  v.  BurchellQ). 

The  Master  of  tJie  Rolls  reserved  his  judgment. 


Blenkinsopp 
Blenkinsopp. 


TAtf  Master  of  ^A«  Rolls.  i^- 


With  respect  to  the  question  as  to  the  admissibility 
of  the  letters  in  evidence,  it  is  impossible,  under  the 
circumstances  of  this  case,  that  either  j  Mr.  Blenkin- 
sopp  or  Mr.  Trotter,  his  solicitor  and  trustee,  or  Mr. 
Fenuncky  the  other  trustee,  can  be  in  any  way  taken 
by  surprise  in  the  production  of  these  letters  written  by 
Blenkinsopp  to  Trotter,  in  the  hands  of  the  trustees, 

and 

(a)  2Atk.  107.  (g)  1  MoUoy,  347. 

(h)  3  Hare,  461.  (A)  3  Beav.  226. 

(e)  6  Beav.  444.  and   1  PhU.  {i)  2d  ed. 

385.  and  12  CI.  ^  Fin.  30.  (k)  I  Molhy,  359. 

(rf)  3  Hare,  39.  \l)  2  PhU.  127. 
Ic)  2  ^tf^.  99. 

Qy4 


Feb.  9. 
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1850.  and  referred  to»  as  I  think,  with  sufficient  distinctness 

J"^^"^^"^^  by  the  bill.     The  letters,  written  after  the  date  of  the 

V.  deed,  do  not  shew  so  much  of  the  design  existing  before 

Blekkinsopp.  ^^  ^^^^  ^£  ^^^  ^g^j  ^  ^^  accomplished  by  the  deed ; 

but  they  shew  the  same  continuing  design  to  defeat  the 
remedy  of  the  Plaintiff,  and  I  cannot  say,  that  I  tlunk 
the  distinction  very  material ;  because  the  letters,  written 
before  the  deed,  are,  in  my  opinion,  quite  sufficient  to 
support  the  allegations  in  the  bill. 

It  is  not  necessary  for  me  to  undertake  the  disagree- 
able task  of -reading  these  letters.  Upon  the  evidence, 
consisting  of  the  letters,  the  deed  itself,  and  the  other 
facts  of  the  case,  I  am  of  opinion,  that  the  principal,  if 
not  the  only  object  of  the  Defendant,  in  executing  the 
deed  in  question,  was  to  withdraw  his  property  from 
the  process  of  the  Court  in  which  the  Plaintiff  was 
suing,  and  that,  notwithstanding  the  provision  therm 
made  for  the  payment  of  certain  debts  and  charges,  it 
was  a  voluntary  deed,  principally  contrived  and  ex- 
ecuted for  that  purpose. 

I  have  nothing  to  do  with  the  deplorable  pervermty 
of  the  Defendant's  conduct.  The  question  is,  whether 
the  Court  has  jurisdiction  to  set  aside,  or  to  reduce  the 
effect  of  a  voluntary  deed,  executed  for  the  purpose  of 
defeating,  by  anticipation,  an  expected  order  for  the 
payment  of  money  in  such  a  suit.  Mr.  Blenhzmopp, 
by  his  Counsel,  denies  that  there  is  any  ground  of 
equity  giving  jurisdiction  to  this  Court  to  interfere. 

The  deed  (being  executed  on  the  2nd  of  September 
1842)  was  prior  to  any  order  for  payment  of  money 
under  the  authority  of  the  Judicial  Committee.  At  that 
time,  the  power  of  the  Judicial  Committee  to  enforce 
obedience  to  orders  depended  on  the  stat  3  &  4  fFi4. 

c.  41. 
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c.  41.   8.  28.     The  two  next  subsequent  orders  were        1850. 

dated  on  the  22nd  day  of  April  1843,  and  at  the  time  J^'^'^'^^^^ 
•^  Blenkinsopp 

of  their  date  could  only  be  enforced  under  the  same  «. 

statute..  Another  statute  relatmg  to  the  power  of  en-  BI'^nkinsopp. 
forcing  obedience  to  decrees  of  the  Judicial  Committee 
(6  &  7  Vict  c.  38.  ss.  65  7,  and  8),  was  passed  in 
July  1843,  and  was  in  force  on  the  31st  January  1844, 
when  the  report  for  divorce  and  permanent  alimony 
was  confirmed,  and  also  on  the  29th  of  April  1844,  when 
the  order  was  made  for  the  payment  of  282/.  IZs.  9<L 
for  costs;  but  in  August  1844  the  Act  7  &  8  Vict  * 
c.  69.,  which  is  now  in  force,  was  passed.  It  was 
thereby  enacted,  '*  that  in  all  causes  of  appeal  to* her 
Majesty  in  Council  which  were  then  depending,  in 
which  any  person,  duly  monished  to  comply  with  any 
lawful  order  or  decree  of  her  Majesty  in  Council,  or  of 
the  Judicial  Committee  or  their  surrogates,  made  before 
or  after  the  passing  of  the  Act,  shall  neglect  to  pay  obe- 
dience to  such  lawful  order  or  decree,  or  shall  commit 
any  contempt  of  the  process  under  the  seal  of  her  Ma- 
'  jesty  in  ecclesiastical  causes,  it  shall  be  lawful  for  the  Ju- 
dicial Conunittee,  or  their  surrogates,  to  pronounce  such 
person  contumacious  and  in  contempt,  and,  after  he  shall 
have  been  so  pronounced  contumacious  and  in  contempt, 
to  cause  process  of  sequestration  to  issue,  under  the  said 
seal  of  her  Majesty,  against  the  real  and  personal  estate 
of|the  person  against  whom  such  order  was  made,  in 
order  to  enforce  obedience  to  the  same,  and  payment  of 
the  expenses  attending  such  sequestration,  and  to  make 
such  further  order,  in  respect  to  such  real  and  personal 
estate  sequestrated  thereby,  as  may  be  necessary  "  &c 

I  am  of  opinion,  that,  whatever  difficulties  might  have 
occurred  under  the  former  statutes,  the  Judicial  Com- 
mittee and  their  surrogates  had,  under  the  last  act, 
authority  to  cause  process  of  sequestration  to  issue  to 

compel 
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1850.        compel  obedience  to  all  the  oidere  made  in  the  ^arase 

^^y^^     ^  question,  bo  far  as  obedience  and  payment  could  be 

V.  compelled  bj  means  of  the  writ  of  sequestration.    Asd 

BuNKiNsopp.  ^^  ^^^^  ^Yie  writs  of  the  13th  of  December  1844 

and  the  25th  of  July  1845,  the  Commissioners  therein 

named  were  f uUj  authorised  to  take  possession  of  the 

real  and  personal  estate  of  the  Defendant    Bj  the 

orders,  the  right  of  the  Phdntiff  was  fully  established, 

and  by  the  issuing  of  the  writs,  the  Plaintiff  proceeded 

io  the  extent  necessary  to  shew,  that  in  the  Court  in 

which  her  title  was  made,  it  was  rendered  complete. 

It  was  argued,  that  this  was  not  all  which  might 
have  been  done,  for  that,  by  the  stat.  3  &  4  fFA.c.  41., 
powers  are  given  to  the  Judicial  Committee  to  examine 
witnesses,  make  inquiries,  and  direct  issues  to  ascertam 
fetcts,  the  due  exercise  of  which  powers  would  have 
enabled  the  Committee  to  pve  relief  to  the  Plain- 
tiff, if  she  had  been  entitled  to  relief,  without  coming 
to  this  Court ;  and  further,  that  if  sufficient  power  was 
not  given,  it  must  be  concluded  that  it  was  not  in- 
tended to  be  given,  and  that  to  ^ve  relief  here  woold 
be,  in  effect,  to  introduce  into  such  cases  a  new  la^* 
But  the  powers  referred  to  do  not  extend  to  cases  like 
the  present ;  and  it  is  no  new  law  to  use  the  authority 
of  a  court  of  equity  to  prevent  fraud,  or  to  relieve 
from  the  effect  of  fraud,  or  to  give  assistance  to  enforce 
the  judgments,  decrees,  or  sentences  of  other  Courts  of 
competent  and  lawful  civil  jurisdiction  (a),  when  the 
execution  of  such  ju(^gments,  decrees,  or  sentences  are 
defeated  or  obstructed,  by  fraudulent  contrivances,  or 
where  an  adverse  title,  attempted  to  be  created  for  tbe 
purpose  of  defeating  such  judgments  or  sentences,  does 
not  extend  to  the  whole  interest  of  the  debtor,  in  the 


(a)  MUford,  148. 
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propertj  upon  which  the  judgment  is  proposed  to  be        1850. 
executed.  «^^"*^'^^^ 

BLBmUNSOPP 

V. 

And  although  the  deed  was  executed  before  any  ^^-^wwnsopp. 
right  was  declared,  or  any  order  for  payment  of  money 
was  made,  yet,  as  it  appears  to  me,  that  the  deed  was 
executed  for  the  purpose  of  defeating  the  right  which 
the  Defendant  knew  the  Plaintiff  was  entitled  to  esta* 
blish,  I  think  that  it  must  be  considered  to  have  been 
executed  with  the  view  and  intention  of  defrauding 
her,  and  that  to  permit  it  to  have  efiect  as  against  her, 
and  as  to  any  right  and  interest  not  founded  on  valua- 
ble consideration,  would  be  to  give  effect  to  that  fraud. 

My  opinion  is  not  founded  upon  any  notion  of  lien, 
which  the  suit  in  the  Ecclesiastical  Court  or  before  the 
Judicial  Committee  gave  to  the  Plaintiff  upon  the  pro- 
perty, but  upon  this*:  —  that  the  Plaintiff  having 
established  her  right,  and  it  appearing  by  the  writ  of 
sequestration,  that  she  is  entitled  to  be  paid  out  of  the 
Defendant's  real  and  personal  estate,  and  that  she 
cannot  have  the  benefit  to  which  she  is  so  entitled,  by 
reason  of  a  fraudulent  act  of  the  Defendant,  committed 
avowedly  for  the  purpose  of  defeating  the  right  now 
established,  and  the  Court  in  which  the  right  is  esta- 
blished having  no  jurisdiction  to  remove  the  obstacle, 
which  the  Defendant's  fraud  has  created,  or  to  lay  hold 
of  the  beneficial  interest  which  remains  in  the  De- 
fendant, and  it  being  within  the  jurisdiction  and  duty 
of  this  Court  to  lend  its  aid  in  such  a  case,  I  think 
the  Plaintiff  is  entitled  to  some  relief.  But  I  do  not 
think  that  relief  to  which  she  is  entitled  can  extend  to 
defeat  the  interest  of  the  Defendants,  who  are  bandjide 
creditors,  payment  of  whose  debts  was  provided  for  by 
the  deed,  and  which  are  not  yet  paid. 

I  must 
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1850.  I  must  therefore  declare,  that  as  against  thePkuntiffi 

^"'^"^^''^^^     and  except  as  to  persons  haying  bondjide  charges,  or 
^^  being  bond  Jide  creditors  of  the  Defendant,  and  whoee 

Blenkinsopp.  charges  and  debts  were  thereby  secured  or  provided  for, 
the  deed  of  the  2nd  of  September  1842  was  fraudulent 
and  void ;  and  that,  subject  to  the  said  debts  and  charges, 
the  Plaintiff  was  and  is,  out  of  the  property  by  that 
deed  purported  to  be  conveyed  and  assigned,  entitled 
to  be  paid  such  several  sums  of  money  as  were  ordered 
to  be  paid  to  her  as  aforesaid ;  and  also  such  other  sums 
of  money  as,  since  the  date  of  the  said  orders,  have 
become  or  may  become  due  to  her  under  the  said  order 
of  the  31st  of  January  1844.  And  decree  chat  the 
Defendants  Fentcick  and  Trotter,  subject  to  the  pay- 
ment of  the  said  debts  and  charges,  ought  to  be  deemed 
trustees  of  the  estate  and  effects  conveyed  and  asagned 
to  them  by  the  sud  deed,  for  the  Plaintiff,  so  far  as 
shall  be  necessary  to  secure  to  her  the  payment  of  the 
monies  due  and  to  become  due  to  her  as  aforesaid. 
Take  an  accoimt  of  the  bond  Jide  charges  and  debts 
secured  and  provided  for  by  the  deed,  which  renuuned 
due  and  owing  on  the  1st  day  of  January  1846,  the 
day  of  the  institution  of  this  suit,  and  also  an  account 
of  the  sums  received  and  paid  by  the  Defendants,  the 
trustees,  since  that  time,  and  an  account  of  the  sum  of 
money  now  due  to  the  Plaintiff  under  the  order. 

The  Defendant  Blenkinsopp  to  pay  the  PlalntiflTfl 
costs  of  this  suit.  Dismiss  the  bill  with  costs  as  agus^t 
the  Defendants,  who  are  brought  here  as  creditors 
claiming  under  the  deed,  and  let  the  Plaintiff  add  such 
costs  to  her  own  costs  of  the  suit,  and  have  them  over 
against  the  Defendant  Blenkinsopp. 

Reserve  further  directions  and  subsequent  costs. 
Note.  —  An  appeal  to  the  Lord  Chancellor  is  peodiog. 
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Jan.  28, 29, 30. 
Feb.25.27,2S. 

THORNBER  v.  SHEARD.  March  i. 

May  24. 

rriHE  following  IS  a  brief  outline  of  this  case,  which  About  six 

-'-    is  stated,  in  detail,  in  the  judgment  of  the  Court.    lady  came  of 

age,  a  creditor 
of  her  father 
The  Plaintiff  Grace  Thamber,  and  her  sister  Mrs.  obtained  from 

Thomas,  were,   under  the  will  of  their  grandfather,  fo^  h^^^dcbtT 

entitled  to  an  estate  called  Buttergate  Sykes,  and  to  his  The  Court 

residuary  estate.     This  estate  had  been  the  subject  of  ^t^bTcr^- 

litigation  with  their  father,  which  was  compromised  in  *or  had  not 

May  1845,  during  the  Plaintiff's  minority.  due  or  fraudu- 

lent means,  or 
,      /.  availed  him- 

On  the  2nd  ot  January  1847,  Grace  Thomber  at-  self  of  the 

tained  twenty-one ;  and  afterwards,  on  the  10th  of  April  ^^^^  ^^^^^^ 

1847,  she  applied  to  the  executors  of  her  grandfather's  to  procure. 

will  for  an  account.     She  desired  that  it  might  be  sent  Eefd"that*the 

to  her  that  she  might  peruse  it  at  home.    On  the  13th  mere  fact  of  a 

of  April,  William  Thomas  (her  brother-in-law)  (acting  luntorily  pay- 

as  agent  of  the  executors)  took  the  original  accounts  *"6 '^®  **®''^- 
..  ,  ,.,,.,.,         ,       oF  her  father. 

Without  any  copy  to  her,  and  he  decuned  to  give  her  the  who  was  in 

ioriginals.     At  that  meeting,  she,  in  the  absence  of  any  |J,'^^"oV^"f  %. 

professional  assistance,  came  to  an  agreement  to  buy  self,  ground 

her  sister's  moiety  of  Buttergate  Sykes  ;  and  she  further  ^ll^^\^f^^ 

agreed  to  execute  a  release  to  the  executors  of  her  ence  to  the 

j\e  i.u  fiXher,  or, 

grandfather.  even  if  such 

They  influence  had 
^    been  exer- 
cised, for  im> 
puting  knowledge  of  it  to  the  creditor  who  received  payment  in  that  way. 
An  agreement  to  release  executors  entered  into  about  three  months  after  an 
infant  came  of  age,  and  carried  into  effect  about  three  months  subsequently  by  deed, 
aet  aside ;  the  agreement  having  been  entered  into  in  the  absence  of  proper  inde- 
pendent advice  and  assistance,  and  without  a  proper  opportunity  of  examining  the 
accounts,  and  the  deed  having  been  executed  under  the  same  influence,  and  without 
a  proper  and  necessary  examination  and  verification  of  the  accounts. 
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Thej  went  tc^ther  the  same  day  to  Mr.  Edwardi^  a 
8oKcitor»  who  had  never  before  acted  for  h^ ;  and  the 
agreement  was  drawn  up  and  signed ;  but  he  did  not 
examine  the  aocountfl. 

This  agreement  was  afterwards  carried  into  effiact 
by  deeds  executed  on  the  2l8t  of  July  1847,  and  by 
ft  release  to  the  executors,  which  were  prepared  by 
Edwdria  and  executed  by  the  PhdntiC  The  execu- 
tors' accounts  were  produced  to  Mr.  Edwards  for  ex- 
amination; but  no  receipts  or  vouchers  were  produced, 
or  ofiered  to  be  produced,  though  Mr.  Thanuts  had 
them  in  his  possesion,  ready  to  be  shewn  if  required. 
The  Court,  on  the  whole,  considered  that  the  accounts 
were  not  examined  and  verified  by  Mr.  Edwards  aatis- 
factorily,  or  in  the  manner,  winch,  under  the  drcnm 
stances,  they  ought  to  have  been,  for  the  protection  of 
the  Plaintiffi  This  was  the  first  transaction  complained 
of  by  the  bill,  and  which  it  sought  to  set  aside. 

The  second  transaction  was  with  respect  to  Sktardj 
and  was  as  follows:  —  The  Plaintiff  Grace  ThonJber 
came  of  age,  as  already  stated,  on  the  2nd  of  Jkmuary 
1847.  Some  time  before  the  Defendant  Sheard  had  lent 
her  father,  James  Beaver,  ZOOL,  for  which  the  Plaintiff 
had  expressed  her  gratitude.  Four  days  after  coming  of 
age  she  expressed  her  sense  of  the  kindness  of  Sheard, 
and  voluntarily  promised  to  pay  her  father's  debt 
On  the  24th  of  June  1847,  at  the  suggestion  of  the 
attorney  acting  for  Sheard,  she  joined  in  a  promissory 
note  for  the  debt.  Being  pressed  for  further  security, 
she,  on  the  5th  of  July  1847,  executed  aa  equitaUe 
mortgage  for  the  debt,  which  was  prepared  by  Edwards. 
Afterwards,  by  one  of  the  deeds  executed  by  her  on 
the  21st  of  Jidy  1847,  the  estate  was  conveyed  to 
Sheard  as  a  security  for  the  debt 

This 
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Huff  bin  sought  to  set  aaide  both  tramactioiiB,  on  the        I8S(K 
ground  of  fraud,  collusion,  undue  influence  and  want 
of  proper  professional  assistance  in  the  transactions. 

It  prayed,  that  the  agreements  of  the  13th  of  April 
and  5th  of  July,  and  the  conyejance  and  release^f  the 
2lBto{Jufy,  might  be  declared  fraudulent  as  against 
the  Plaintiffs,  and  might  be  given  up  to  be  cancelled; 
and  that  it  might  be  declared  that  the  Plaintiffs  were 
not  liable  on  the  promissory  note  of  the  24th  of  June  ; 
and  that  various  consequential  accounts  might  be  taken ; 
and  that  Mr.  Edwards  might  pay  the  costs  of  the  suit. 

This  case  was  argued  by, 

Mr.  Roupell  and  Mr.  JEImsley,  for  the  Plaintlffii ; 

Mr.  Thirjur  and  Mr.  Greene,  for  Sheard; 
Mr.  Thomas  the  younger  in  person; 

Mr.  C7.  P.  Cooper  and  Mr.  Terrell,  for  the  executors; 

Mr.  Walpole  and  Mr.  Follett,  for  Mr.  Edwards; 

Mr.  Roupell,  in  reply. 

Archer  v.  Hudson  (a),  Hylton  v.  Hylton  (i).  Walker  v. 
Symonds  (c),  Aheame  y.  Hogan  (d),  Kirwan  v.  Bowen  (e), 
Roche  V.  MoTgeU{g),  Attwoody.  Small  (h),  Rhodes  r. 
De  Beauvoir  (t)  were  cited. 

The 

(a)  7  Bettv,  551.  (e)  XI.  ^  O.  temp.  Svg,  47. 

{b)  2  Vet.  sen.  547.  (g)  2  Sckoolei  i  Lef.  721. 

(e)  3  Swanii.  1.  (A)  6  CL  <}•  jFVii.  p.  353. 

id)  Drwy,  p.S10.  329.  (0  6  a  4*  2^  532. 
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1850.  7%«MA8TEB0f^  Bolls  lesared  Ilk  jodgmeot. 


SasAmD. 

1%24.  Tke  MaBTVB,  of  the  ROVLR. 

Th^  Pkintifi;  Grace  Thamber,  is  one  <^  tlie  tvo 
danghtera  of  tbe  Defendant,  James  Beaver:  the  oUier 
daughter  is  the  Defendant  Sally,  the  wife  of  tlie  De- 
fendant, WilUam  T^nuu  the  younger. 

In  the  year  1830,  SaUy  and  Grace,  then  infant^ 
became  entitled  (under  the  will  of  their  unde  Jakn 
Thoma$\  as  tenants  in  common  in  fee,  to  an  estate 
called  Wadswarth  Royd,  and  their  father  James  Beascer 
took  possession  of  that  estate  as  thdr  guardian,  or  on 
their  behalf. 

John  Beaver,  the  grandfather  of  SaUy  and  Graee, 
by  his  will  dated  on  the  9th  ot  July  1838,  devised  an 
estate  called  Buttergate  Sykes  to  his  granddaughters,  the 
daughters  of  James  Beaver,  as  tenants  in  common  in 
fee ;  and  of  this  will  he  appointed  the  Defendant,  WU- 
Uam  Thomas  the  elder,  sole  executor.  In  August  1839, 
the  granddaughter  SaUy,  still  an  infant,  married  the 
Defendant,  William  ThomcLS  the  younger. 

It  appears  that  in  July  1842  a  deed,  purporting  to 
be  a  deed  of  gift,  made  to  James  Beaver  by  John  Beaver 
his  father,  was  registered  at  fFake/ield,  and  the  real 
estate  of  the  said  John  Beaver,  including  the  estate 
devised  by  his  will  to  his  granddaughters,  was  thereby 
purported  to  be  conveyed  absolutely  to  his  son  James, 

On  the  10th  of  September  1842,  however,  John 
Beaver,  notwithstanding  that  alleged  deed,  executed  a 
codicil  to  his  will,  and  thereby  confirmed  the  same  in 

an 
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all  respects,   but    appointed    the   Defendant,    George        1850. 
Taylor f  an  executor  thereof,  to  act  with  the  Defendant, 
WiUiam  Thomas  the  elder. 

And  in  February  1843,  John  Beaver  duly  executed 
a  codicil  to  his  will,  and  thereby  declared,  that  no  deed^ 
of  any  nature  was  ever  signed  or  executed  by  him,  or 
any  person  on  his  behalf,  with  his  knowledge  or  con-^ 
sent,  affecting  the  property  disposed  of  by  hb  will,  and 
he  therefore  again  confirmed  his  will. 

A  dispute  respecting  this  alleged  deed  arose  In  the 
family,  and  some  proceedings  of  a  criminal  nature  took 
place  in  respect  thereof,  in  the  lifetime  of  John  Beaver^ 
and,  as  it  is  alleged,  under  his  authority. 

On  the  day  appointed  for  the  trial  of  these  proceed- 
ings, proposals  were  made  for  an  arrangement  or  com- 
promise. No  witnesses  were  produced,  and  the  Defend-* 
ants  were  acquitted ;  but,  on  the  same  day,  John  Beaver, 
the  testator,  died  (a),  and  the  proposed  compromise  was 
at  that  time  frustrated.  *  The  wiU  of  John  Beaver  was 
proved  by  his  executors ;  but  James  Beaver  still  claimed 
to  be  entitled  to  the  estates  thereby  purported  to  be 
devised  under  the  alleged  deed  of  July  1842.  It  is  un* 
necessary  to  state  the  particulars  of  the  litigation  which 
took  place.  Mr.  Holroyd  was  the  attorney  of  James 
Beaver;  and  it  cannot  be  doubted  but  that  there  was 
great  hostility.  An  action  was  brought  by  James 
Beaver  to  recover  possession  of  the  estate,  and  the  De- 
fendant, William  Thomas  the  younger,  instituted  a  suit 
in  equity  against  James  Beaver,  to  which  his  daughter 
Chrome  was  a  party  Defendant.  The  action  and  suit 
were  at  length  compromised,  and  some  degree  of  inti-*' 

maoy' 

(a)  20th  of  March^  1843. 
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1850.       xoaey  between  the  members  of  the   family  was  re-, 
stored. 

During  the  litigation,  the  Defendant,  Mr.  Skeard, 
had  been  the  fnend  oi  James  Beaver,  and  had  kilt  him 
a  sm^  of  SOOi:,  and  the  Plaintiff,  Grace^  who  at  that 
time  was  under  age  and  residing  with  her  fiither,  was 
&II7  aware  of  the  fact|  and  expressed  he^  .gratitude  to 
l^heard  fox  his  kindness*  At  first,  no  security  was 
given  for  this  loan,  but  in  January  1845,  Jamee  Beaver 
agreed  to  mortgage  his  supposed  or  pretended  interest 
in  PuUergaie  Hyhes  to  Sheard  to  secure  the  3002L  and 
interest;  and  also  gave  him  a.  warrant  of  attorney  to 
enter  up  judgnient  for  the , same  purpose,  and  judgment 
was  accordingly  enter^  up  in  February  1845. 

.  Mr.  Sheard  continued  to  be  on  friendly  tenns  with 
the  family  of  Jamee  Beaver,  during  the  m^^nority  of  his* 
daughter  Greece,  whcb  on  various  occanons,  expressed 
her  widi.  ]tbf^t  the  .money  lent,  by  Mr.  Sheard  to  her 
father  should  be  secured  to  him.  She  attained  her  age 
of  t)v«nty-*Qne  years  on  the  Snd  oi  January  1847,  and 
was  then  entitled,  under  her  uncle's  will,  to  an  un- 
diyide4  moiety  of  fVadsworth  Rayd,  and  under  the 
grandfather's  will  to  an  undivided  moiety  of  Buttergate 
Sykee,  and  a  moiety  of  his  personal  estate.  In  a  day 
or  two  afterwards,  namely,  on  the  6th  of  Janttary  1847, 
she  expressed  her  sense  of  the  kindness  of  Sheard,  She 
and  her. father  were  present  at  the  office  of  the  X)e- 
fendant,  Mr.  Edwards^  a  solicitor,  and  she  stated^  that 
she  should  soon  be  able  to  pay  it,  and  that  he  should 
be  paid  if  nobody  else  was.  I  do  not  find,  that  on  this 
occasion  any  undue  influence  was  employed,  at  least 
lyith  the  knowledge  of  Sheard,  io  prevail  upon  Grace 
to -give  these  assurances.  The  subject  was  familiar  to 
her,  she  was  not  in  any  w^  taken  by  surprise,  and  sbe 

uarf 
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tiskt  the  eame  or  tbe.  Kke  expresEddn,  not  only  ill  pre^ 
pence  of  bor  father,-  but  also  when  he  was  not  ptesenti 
and  it  does  not  appear  that  she  then  gave  or  was  asked 
to  give  any  security  for  the  payment. 

In  the  month  of  February  or  March  1847  the  estate 
of  fFadsworth  Rayd  was  sold.  The  price  of  Grr(ice*$ 
moiety  was  800L,  of  which  it  seems  thi^t  no  more  than 
2502.  reached  her  bands^  3ut  no  complaint  of  that  trans* 
action  is  made. 

On  the  10th  of  April  1847»  she  applied  to  the  execu- 
toors  of  her  grandfather^s  will  for  an  account;  and  it  is  a 
most  unf(Nrtunate  part  of  this  case  that  her  request  w^ 
not  CQpapUed  with*  She  desired  that  the  ^count  might 
be  sent  to  her,  that  ohe  might  peruse  it  at  home ;>  but 
on  the  l'3th  of  April,  her  brother-in-law>  the  Defend-* 
anty  WiUiam  Thsmoi  the  younger,  took  the  original 
accounts,  .without  any  copy,  to  her,  and  on  the  same  day 
entered  into  an  agreement  with  her,  which  thb  bill 
seekft  to  set  aside. 

'  I  must  consider,  that  in  taking  the  accounts  to  her, 
in  consequence  of  the  request  she  had  made  to' the 
executors,  WiUiam  Thomas  the  younger  was  acting  by 
their  authority  and  as  tlieir  agent:  but  acting  for  them 
he  also  acted  for  himself  or  in  right  of  his  wife,  imd 
took  the 'same  opportunity  of  coming  to  an  agree- 
ment, which  he  expected  would  wind  up  the  affiiirs  of 
the  testator,  John  Beaver.  It  seetns  to  be  extraordi- 
nary, that  he  should  think  it  possible  to  settle  afibira 
of  considerable  complication  with  a  young  woman,  only 
three  months  after  the  attainment  of  her  age  of  twenty- 
on^  ye^lrs,  and  in  the  absence  not  only  of  any  pro- 
fessional adviser,  but  of  any  friend,  able  or  willing  te» 
afford  her  any  independent  or  disinterested  assistance. 
Br%  The 
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.1850.  The  bill  charges,  that  her  father,  Jamet  Beaver^  collacled 
with  William  Thomas  the  younger  in  defrauding  her. 
WUJiam  TTiomas,  while  he  denies  this,  states,  that  Jamet 
Beaver  refused  to  take  any  part  in  the  transaction,  so 
that,  according  to  his  statement,  she  had  no  assistance: 
nothing  but  hb  own  statements  and  suggestions.  If 
lie  had  properly  considered  his  own  duty,  and  what  was 
necessary  for  his  own  safety  in  such  circumstances,  he 
would,  even  for  his  own  sake,  have  refused  to  come  to 
any  agreement,  without  securing  to  her  some  protection : 
as  it  was,  she  had  no  explanation,  except  that  which 
he  gave.  It  is  plain  from  the  circumstances,  that  she 
wished  to  have  the  account  left  with  her.  He  had  with 
him  the  original  account  of  the  executors,  but  no  copy 
thereof;  and  he,  therefore,  as  he  says,  declined  to  give 
the  original  to  her ;  and  also,  because  he  believed,  that 
if  he  did  so,  she  would  take  it  to  Mr.  Holroyd^  in  whom 
he  had  no  confidence ;  and  he  was  apprehensive,  that 
if  the  account  got  into  Mr.  Holroyd*B  hands,  he,* 
Mr.  Thomas,  would  never  see  it  again;  under  these 
circumstances,  he  alleged,  as  a  reason  for  declining  to 
part  with  the  account,  that  she  only  wanted  to  take 
it  to  Mr.  Ilolroyd,  or  to  that  effect.  As  Mr.  Holrayd 
had  been  the  solicitor  of  James  Beaver  and  his  daughter, 
in  the  Chancery  suit  which  Mr.  Thomas  had  prosecuted 
against  them,  and  had  their  confidence,  he  was  pro** 
bably  the  most  proper  person  to  be  consulted  on  such 
an  occasion;  and  his  exclusion,  under  such  circum- 
stances, and  for  such  a  frivolous  and  unsatisfactory  rea- 
son, necessarily  made  it  very  difficult,  if  not  imprac- 
ticable, to  come  to  any  valid  agreement  with  Miss 
Beaver^ 

Such  a  transaction  without  subsequent  confirmations 
oould  hardly  stand. . 

^•'  •'  •        •  However, 
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However,  he  says,  that  they  did  comd  to  an  agree- 
ment; and  as  it  was  thought  necessary  to  have  a  con- 
tract in  proper  form,  Mn  Th<nn<is  offered  to  go  to 
any  solicitor  except  Mr.  Holroyd^  being  apprehensive 
that  he  might  involve  the  Defendants  in  further  litiga- 
tion, and,  as  he  says,  for  no  other  reason.  Having 
therefore  come  to  the  agreement,  they  went  together 
to  Mr*  JSdwardfy  an  attorney.  Mr.  Thomas  told  him 
what  the  agreement  was.  Mr.  Edwards  then  stated  the 
•effect  of  it  to  Grace  Beaver^  who  appeared  to  under«> 
•stand  it.  It  was  then  reduced  into  writing,  read  over 
io  both  parties  by  Mr.  Edwards,  and  thep  signed. 


1850. 


ThonnbciI 

SlIBAHD. 


The  agreement  was  to  the  effect:  —  that  WUUam 
Thomas  the  younger  should  sell  the  interest  of  him- 
self and  his  wife  in  Buttergate  Syhes  to  Grace  Beaver 
for  500/.,  which  she  agreed  to  pay,  on  or  before  the 
1st  of  June  then  next,  and  that  on  payment  of  the 
SOOil,  the  estate  should  be  conveyed  to  her: — that 
Grace  Beaver  should  receive  certain  sums  stated  to 
be  due  to  the  estate  of  John  Beaver  deceased,  and 
pay  certain  sums  alleged  to  be  due  to  the  executors 
of  John  Beaver,  and  certain  other  sums  alleged  to  be 
debts  due  from  the  estate  of  John  Beaver;  and  further, 
that  Thomas  and  wife,  and  Grace  should,  on  request, 
execute  a  release  to  the  executors  of  John  Beaver* 


It  docs  not  appear  that  she  received  any  advice  or 
assistance  from  Edwards,  as  to  the  prudence  or  pro- 
priety of  signing  this  agreement ;  but  the  evidence  is 
«uch  as  to  shew,  that  she  understood  the  nature  at  least 
of  what  she  was  doing.  She  went,  however,  to  Mr. 
Edwards,  in  the  character  of  a  person  who  had  entered 
into  and  was  bound  by  the  agreement,  and  seems  to 
have  joined  in  giving  the  instructions  for  preparing  it, 
under  the  influence,  whatever  it  was,  which  had  induced 
Br  Z  her 
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lier  to  eiltei^  into  the  agreement ;  and  die  afterwtbpdg, 
in  Muy  and  Juae  1847,  made  some  payments  to  Mr« 
'ThomcLS  in  pursuance  of  the  agreement. 

'  Dnring  these  transactions,  it  does  not  appear  that 
any  further  application  ^as  made  by  Sheard^  ba^ 
'Grace  Seaver  being  -known  to  have  sold  her  share  of 
Wadsworth  Rayd,  Skeard  seems  to  ^  have  thought,  that 
the  time  was  convenient  to  ask  attention  to  his  bhim, 
imd,  at  the  instance  of  himself  or  his  friend,  Grace 
Beaver  attended  with  her  father  at  the  office  of  jEU- 
wardsi  and  on  the  24th  June  1847,  there  met  Snsj 
Hodgson,  the  mother  of  Sheard,  and,  after  some  con- 
versation, in  which  the  Plaintiff  Grace  admitted  and 
Te{)eated  her  promise  to  pay  her  fitther's  debt  to  Shearij 
Edwards  asked  her,  whether  she  had  any  objection 
to  join  her  ^Either  in  a  promissoiy  note  for  the  amount 
due  ?  To  which  she  immediately  replied,  that  she  had 
jiot,  and  she  'cEd  soon  after  sign  a  note,  wlach  was  also 
(signed  by  her  father,  for  the  payment  of  3902.  and 
interest  to  Sheard.  The  obtaining  of' this  note  wis 
much  dwelt  upon  by  the  Plaintiff,  as  shewing  fraud  oH 
the^part  of  Sheard  ;  but  it  does  not  appear  to  me  that  I 
ought  so  to  consider  it.  The  debt  was  indeed  the 
debt  of  the^  father ;  but  she  well  knew  the  ciroumstanoM 
under  which  it  arose ;  payment  by  her  had  been  contenn 
plated  by  her  before  she  became  of  age,  and  promised 
immediately  afterwards.  She  had  subsequently  dealt 
largely  with  her  property^  but  there  was  no  pressure  upon 
her  or  upon  her  father  by  Sheard.  She  is  reminded  of 
her  promise,  instantly  recognises  it,  and,  on  the  suggss' 
tion  of  the  attorney  then  acting  for  Sheard,  consented  to 
give  this  note,  and  promised  to  pay  a  part  of  the  debt 
the  same^evening.  It  might  have  been,  and  ptobably 
was,  very  imprudent  in  her  to  do  so,  as,  with  the  small 
etim  she  obtained  from  Wadsworth  Boyd,  and  the  agiee^ 

ment 


JCASES  tit  CHANCE&lr.  '«W 

tnent  she  had  entered  into  with  JVilHam  Thomas  th^  ISSO. 
yonnger,  she  was  probably  without  the  convenient  means 
-of  performing  the  promise  which-  she  mad^.  But  I 
'do  not  think  that  there  is  ground  for  imputing  fraud  to 
Edwards  or  to  Sheard;  nor  does  there  appear  to  me  to 
liave  been  any  fraud  in  obtaining  the  agreement  of  the 
5th  oiJuly  1847,  which  she  was  asked  for,  after  she  had 
failed  in  a  payment  of  part  which  she  had  promised.  '  By 
this  agreement,  after  reciting  that  she  was  indebted  t6 
'Shiardm  39021,  b^ng  the  money  secured  by  the  note, 
she  agreed  to  moitgage  her  half  of  Buttergatt  Sykes 
'and  'her  other 'veid  estate  to  Sheard  in  fee,  subject'  to 
•redemption  on  payiAent  of  the  3902.  and  interest  at  the 
rate  of  4^  per  cent.,  to  which  amount  it  was,  at  her 
desire,  reduced  from  5  per  cent.,  the  amount  at  first 
proposed*       •  •      , 

I^he '  arrangement  of  the  affairs  of  Grace  Beaver,  in 
the  circbmsfances  *  in  which  she  was  no V  placed,  re^ 
quired  professional  assistance^;  she  consulted  with  Mr. 
J?iioar(b  on  the  subject,  and  had  several  interviews  witk 
'him  between  the  5th  and  the  2l8t  day  of  July  1847, 
when  the  deeds  compbdned  of  by  this  bill  were  executed. 
There  was  the  agreement  of  the  13th  of  April,  whereby 
she  had  agreed  to  purchase  half  of  Buttergate  Sykea,  to 
pay  certain  debts  of  her  grandfather,  and  to  release  the 
executors;  and  the  agreement  of  the  5th  of  July,  whereby 
she  had  agreed  to  ^ve  a  mortgage  to  Sheard  for  the 
•payment  of  390L  No  adverse  question  seems  to  hdye 
>been  raised  as  to  the  settlement  with  and  release  to  the 
executors ;  but  the  accounts  were  to  be  looked  to,  and 
as  to  the  purchase  and  security,  in  which  Mr.  Thomas 
and  Mr.  Sheard  w^e  concerned,  it  occurred  to  Mk 
Edwards,  that  a  final  arrangement  might  be  made  in 
various  modes.  One  of  the  modes  proposed  was,  that 
Sheard  should  pay  what  remained  due  to  Mr.  Thomas 
JZ  r  4  on 
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on  the  agreement  of  the  13th  of  AprU;  fliat  the  entiielj 
of  BuUergate  Sykes  should  be  conveyed  to  l^teari^  and 
that  Shear d  should  thereupon  agree  to  convey  the  en- 
tirety of  BuUergate  Sykes  to  Grace  Beaver,  on  Ua 
receiving  from  her»  in  twelve  months  the  amount  of  Us 
advances  and  debt. 

It  seems  that  ITunmas  suggested  that  the  twelve 
months  should  be  extended  to  two  years,  and  that 
Grace  required  and  obtained  some  time  to  consider  the 
matter.  Whether  she  obtained  any  other  advice  does 
not  appear^  but  having  taken  time  to  conndert  she 
ultimately  agreed  to  adopt  the  mode  of  aettlemeot 
which  Edwards  had  proposed. 

With  this  plan  for  raiung^and  secwing  the  moii^ 
required,  was  combined  a  plan  for  oondderiiig  and 
finally  settling  the  accounts  with  Mr.  Thomas  and  the 
executors.  In  respect  to  them,  Mr.  Edwards  was  cnH 
suited,  and  be  examined  them,  and  on  the  21st  of  Jwfy 
1847,  two  several  deeds  were  executed,  by  the  first  of 
which,  Thomas  the  younger  and  his  wife,  and  the  Flain^ 
iiSy  then  Grace  Beaver,  released  the  executors  fiom  all 
ohums  and  demands  agunst  them  in  relation  to  the 
estate  of  John  Beaver,  except  as  therein  mentioned ;  and 
by  the  second,  TTiomas  and  wife  and  Grace  Beaver,  for 
the  consideration  therein  mentioned,  conveyed  to  Sheard 
the  BuUergate  Sykes  estate  in  fee ;  and  by  an  agreement 
or  undertaking,  also  dated  the  same  21st  of  Jufy  1847, 
Sheard  agreed,  that  on  receiving  from  Grace  Beaverp 
within  two  years  from  the  date  thereof,  10182.  and  such 
costs  as  were  therein  stated,  he  would  convey  and  assure 
to  her  all  his  right  and  interest  in  the  estate. 


•©•^ 


This  transaction  having  taken  place  in  Jufy,  the 

Plaintiffs  intermarried  in  October,  and  the  biU  was  filed 

#  in 
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in  December  1847.    It  is  fdl^ed,  that   all  the  trans-       18$0. 
aetioDS  stated  were  {randulent,  and  that  Mr*  Edwards,    l^^"*^^ 
the  attorney  employed  in  relation  to  them,  colluded  in  v» 

and  was  party  to  the  fraud ;  and  it  is  therefore  prayed,  Shbard. 
that  the  agreements  of  the  13th  of  April  ond  of  the  6  th 
Jufyp  ,and  the  conveyance  and  release  of  the  21st  of 
July  may  be  declared  to  be  fraudulent  as  against  the 
Pkdntiffi^  and  may  be  ^ven  up  to  be  cancelled ;  and 
that  it  may  be  declared^  that  the  Plaintiffs  are  not 
Jiable  upon  the  promissory  note  of  the  24th  June  ;  and" 
that  various  accounts,  consequential  upon  this  relief, 
'be  taken,  and  that  Mr.  Edwards  may  be  ordered,  pen* 
.scmally,  to  pay  the  costs  of  the  suit. 

The  bill  is,  to  a  large  extent,  founded  on  the  allq^ed 
4iiidue  influence  of  the  &iher  (the  Defendant,  James 
leaver)  over  the  Plaintiff  Grace.  He  has  not  answered 
the  bill,  which  has  been  taken  pro  confesso  against  him ; 
but  this  cannot  aflfect  the  other  Defendants,  against 
whom  the  fact  of  any  such  influence  is  not  proved ;  and, 
however  unfortunate  the  case  of  the  Plaintiff  is  (and  I 
thmk  it  very  much  so)^  she  cannot  have  relief  against 
those  who  are  not  proved  to  have  done  her  any  wrong» 
I  have  already  stated  my  opinion,  that  the  settlement  of 
the  13ih  of  Aprtly  taken  by  itself,  could  not  stand  with* 
out  confirmation ;  and  the  question  is,  whether  it  is  con- 
firmed by  the  subsequent  release  of  the  2l8t  of  July 
1847.  The  accounts  were  produced  to  Mr.  Edwards  ; 
and  he  had  an  oppprtunity  to  examine  them,  if  he  had 
been  instructed  and  had  thought  fit  so  to  do ;  but  she 
appears  to  me  to  have  gone  to  Mr.  Edwards,  not  only 
on  the  13th  of  April,  but  also  afterwards  in  Jufyj  under 
the  same  influence  which  had  induced  her  to  make  the 
agreement,  and  in  the  persuasion  that  she  was  bound  by 
iL  She  understood  the  writing  prepared  by  "Mx.Edwards, 
which  she  signed ;  but  no  examination  took  place  of  the 

reasons 
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1850.  -retfons  or  ooBndentioiis  on  wtiieb  hmtB  fimnded.  At 
ike  meeting  of  tlie  5tk  of  JUy,  nd  in  tke  preanee  ^ 
Grtue,  die  book  of  tibe  execnton'  aoconaAs  was  yodiicci 
4iy  ffaUam  ThemmM  tbe  younger,  to  Mt.Edwmrd3,  i6 
be  emmined  hj  him  on  ber  behalf;  and  Mr.  TKmmv 
gave  aaoh  explanationB  as  Mr.  XAnemlr  reqdrod.  <  Mr. 
EdwardM  aaya,  ihat  the  aoooonts  were  bj  him  eaiefidlj' 
examined,  with  the  view  of  eatiflfying  her  as  to  Iheir 
oorreetiie»;  bat  nodiing  seems  to  baire  been  aaid,  oris 
'^jemambered  to  hare  been  said»  respecting  tiie  oatstaad- 
Ing  estate  of  John  Beaver ^  or  the  debts  doe  firom  that 
"estate ;  and  no  receipts  or  Toadhers  were  pnodnoed,  or 
offered  to  be  prodnoed,  tiioiigh  Mr.  T^oauv  -seems  to 
have  had  them  in  his  possesdon,  ready  to  be  shewn  if 
required.  I  do  not  think  that  the  accounts  were  ex* 
amined  satisftotorily,  or  in  the  manner  whidi,  'imder 
the  eironmstanceSy  they  ought  to  have  been. 

But  thinking  that  Mr.  JBdwareb  did  not  exanune 
«nd  verify  the  accounts  in  the  manner  whieh,  imder 
the  chtmmstances,  was  necessary,  or  would  have  been 
very  useful  for  the  protection  of  the  Plamtifl;  I  do  not 
think  myself  entitled  to  condude,  that  he  oomlnneJl 
with  or  knowingly  ussisted  the  other  Defendants,  or 
any  of  ihera,  in  perpetrating  a  fiaud  upon  her;  nor  do 
I  see  any  reason  to  impute  fraud  to  8he€mL  Jamet 
Beaver  was  clearly  indebted  to  him, — I  see  no  reason  to 
think  that  the  Plaintiff  Cfrace  was  not  bandJUe  denroos 
that  the  debt  should  be  paid, — I  do  not  think  tint 
Sheard  used  any  undue  or  fraudulent  means,  or  availed 
himsdf  of  the  fraud  of  any  other  party,  to  procure  pay- 
ment, and  I  do  not  think,  that  the  mere  fact  of  a  daughter 
voluntarily  paying  the  debt  of  her  father,  who  was  ia 
difficulties,  is,  of  itself,  ground  for  imputing  undue  in- 
fluence to  tiie  father,  or,  even  if  such  influence  had  been 

ezeroised. 
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exercised,  for  imputing  knowledge  of  It  to  the  creditor       •1850. 
who  receives  payment  in  that  way. 

The  arrangement  was  finally  made  by  Mr.  Edwards^ 
as,  I  think,  without  fraud  on  \i^  part,  .or  on  the  part  of 
Sheard;  and  I  am  therefore  of  opinion,  that  the  convey- 
ance  to  Sheard  cannot  be  set.aside  as.fraudulent.  But  it 
was  intended  to  be  conditional,  an^  I  think  that*it 
ought  to  stand  as  security  only  for  what  was  clearly  and 
bm&Jide  paid  by  Sheard  on  the  fjEuth  of  it,  as  to  which 
there  must  be  an  enquiry. 

On  the  whble,  I  am  of  opinion,  that  the  PlaintiA 
are  not  bound  by  the  agreement  of  the  13th  of  April 
1847,  for  the  settlement<of  the  account  with  the  ex- 
ecutors, and  to  give  them  a  release,  or  by  the  deed 
or  release  of  the  21st  of  July  1847  ;  and,  that  the  re- 
lease ought  to  be  delivered  up  to  be  cancelled  t  and  that 
the  usual  accounts  must  be  taken  of  the  estate  of  the 
testator,  John  Beaver,  possessed  or  received  by  his  ex- 
ecutors and  trustees* 

And  that  an  acoount  must  be  taken  of' the  several 
Buihs  oC  money  bondjkk  paid  by  Sheard,  in  connderation 
of  the  conveyance  to  him,  and  that  the  bbnveyance  is 
to  stand  as  a  security  for  the  amount  which  shall  be 
fotmd  to  have  been  so  bandjide  paid  and  advanced* 

I  do  not  know  whether  it  is  desired,  or  would  be  of 
any  possible  benefit  to  a;ny  party,  to  enquire  into  the 
consideration  agreed  to  be  paid  by  Grace  for  the  share 
of  her  sister  in  Buttergate  Sykes,  and  I  do  not  therefore 
propose  to  give  any  directions  about  it,  unless  some 
further  reason  be  ^ven  for  it,  which  I  shall  leave  the 
parties  at  liberty  to  do. 


eoi 
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1850* 


Apowerto 
appoint 
arnonpt  chil- 
drenianot 
within  the 
87tb  section 
oftheWilb 
Act,  and  n 
mere  gencfal 
deriaeor 
bequaittoa 
child  will  not 
operate  as  an 
execution  of 
such  a  power* 


CLOVES  V.  AWDBY. 

TTNBEB  a  will  dated  in  1809,  Hewy  H.  Mogg  Ind 
^^  a  power  of  appointing  by  deed  or  will  the  aom 
of  500iL  amongst  all  and  eveiy,  or  rach  one  or  more 
exdnnvely  of  the  others  or  otlier  of  his  children  as  he 
shoold  direct.  That  sum  was  given^  in  de&nlt  of  ap- 
pointment, between  the  children  equally. 

There  were  three  children,  JFUKam  J£  Mogg,  and 
two  others. 

By  his  will,  dated  in  1849,  after  jiving  aomepecani* 
ary  legades,  Henry  IT.  Mogg  bequeathed  as  fellows:  — 

^<  I  give,  devise  and  bequeath  all  my  fireehold  and 
other  messuages,**  &c,  &c.,  ''and  all  my  household 
goods"  &C.,  &a,  ^'  and  all  other  my  real  and  personal 
estate  and  effects,  whatsoever  and  wheresoever,  or  of 
what  nature  or  kind  soever,  and  whether  in  poesesmoo, 
reversion,  remainder  or  eitpectancy,  (subject  neverthe- 
less to  the  payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses,  and  the  expenses  of  proving  my 
will,  and  the  legacies  hereby  bequeathed),  unto  my  son 
Henry  H,  Mogg,  his  heurs,  executors,  adnunistratoTB 
and  asdgns  for  ever,  according  to  the  nature  and  quality 
of  the  same  estate  and  effects  reBpectivdy." 

After  the  testator's  death  a  question  arose,  whether 
this  will  operated  as  an  execution  of  the  power. 


By 
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By  the  27  th  section  of  the  Will  Act  (a)  it  is  proYided, 
|M  follows :  —  *^  And  ia  like  manner^  a  bequest  of  the 
personal  estate  of  the  testator^  or  any  bequest  of  per* 
sonal  property  described  in  a  general  manner,  shall  be 
construed  to  include  any  personal  estate,  or  any  per- 
sonal estate  to  which  such  description  shall  extend  (as 
the  case  may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power,  unless  a  contrary  inten* 
tion  shall  appear  by  the  wilL'' 

Mr,  Chambers,  on  behalf  of  WUKam  H*  Mogg,  aigued, 
that  under  this  section,  the  will  operated  as  an  appoint- 
ment of  the  500/.,  a  contrary  intention  not  appearing 
upon  ihe  wilL 

Elliott  y.  Elliott  {h). 

Mr.  FabeTy  contrcty  on  behalf  of  parties  representing 
the  other  children.  The  500/.  does  not  pass  by  the 
will :  first,  because  the  power  itself  is  not  one  of  the 
nature  contemplated  by  the  Will  Act  r  it  is  not  a  ge- 
neral but  a  restricted  power,  giving  merely  a  right  of 
selection  amongst  a  limited  class  of  objects. 

Secondly.  The  testator^s  debts  &c.  are  directed  to  be 
first  paid,  and  the  testator  having  no  power  of  charging 
them  on  this  fund,  cannot  be  assumed  to  have  intended 
to  dispose  of  it  by  way  of  residue ;  Clogstoun  v.  WdU 
cott  (c). 

Mr.  Chambers,  in  reply. 

The 

(a)  7  JK.  4.  &  1  rid.  c.  26.  (c)  13  Smons,  583. 

lb)  15  5i'jnonx,  321. 


•Ofli 


lasa 
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If  this  had  been  a  power  to  **  apprait  in  any  manner 
he  might  think  propel","  I  should  have  had  no  doubt 
whatever;  but  1  thuik  it  is  not.  It  is  a  power  to  i^ 
point  amongst  his  children  in  such  manner  as  he  thinb 
proper,  and  is  of  quite  a  different  nature. 

I  do  not  think  that  this  power  comes  within  the  pro- 
vision of  the  act  of  parliament,  4md  I  cannot,  therefore, 
say  that  it  has  been  executed  by  this-  wilL 


ST.  JOHN  V.  PHELPS. 


1849. 
Dec.  10. 

1850. 
Jisn.  14. 
A  Defendant    rpHE  Plaintiff's  bfll  was  fflcd  on  the  23rd  cUulg 

^^^J^t  *     -■-    1849,  and  was  attached  to  the  Vice-Chanodlor  of 
plea  and  an-  '  •  - 

swer,  obtained  JSnffland'a  Court     The  Phuntiff  afterwards  ob 

an  oi^er  ma'     ^^®  common  injunction  for  want  of  answer, 
to  dissolve  the 
common  in- 
junction. 
Held  irre- 
gular; but 
the  Plaintiff 
having  after- 
wards ap-  ^ 
peared  before    had  put  in  a  full  answer^  he  obtained  at  the  Bjcm  >n 

Sd^tou^"   order  msi  to  dissolve  the  injunction,  on  the  allegation 

taken  to  shew  that  a /tiff  answer  had  been  put  in. 
cause  on  the 
merits,  held, 
secondly, 
that  this  was 
a  waiver  of 
the  irregu- 
larity; and,  .   .    ^  , 
thirdly»  that  the  waiver  might  be  taken  notice  of,  on  a  mbdon  to.  dischai^jtbc  wOff 
of  course  at  the  Rolls. 


On  the  14th  of  November,  the  Defendant  put  in  » 
plea  and  answer. 

On  the  22nd  of  November^  on  the  allegation  thst  he 


On  the  26th  of  November,  the  Defendant  moved 
before  the  Vice-Chancellor  of  England  to  make  tbe 

order 
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order,  niiff/ ubsQlute,  when  the  Plaintiff  up Jiertook  to       1849. 
shew^eause  on  the  mcHts. 

Mr.  Bentincky  on  behalf  of  the  Pbdnti£^  now  moved 
to  discbarge  the  order  ntVi,  on  the  ground  that  it  was 
irregular  to  obtain  such  an  order  upon  filing  a  plea; 
Wroe  V.  Clayton  (a).  He  argued  that  the  order  was 
also  irregular^  bring  founded  on  a  fUse  suggestion,  that 
the  Defendant  had  "  put  in  a  full  answer; "  St  Victor 
V.  Devereux(b\ 

Mr.  Raxburghi  eoatri.  Wroe  v.  Clayton  does  not  ap- 
ply^  for  that  was  the  case  of  a  plea  without  answer. 
Secondly,  the  irreguhrity^  if  any,  was  waived  by  the 
subsequent  undertaking  to  shew  cause  on  the  merits. 

Mr.  Benttncky  in  reply.  The  allied  waiver  was 
before  the  Yice^Chancellop  of  Enyland.  This  Court 
can  only  look  to  the  regularity  of  the  order* 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  j^i. 

At  the  time  when  the  order  nisi  was  obtained,  the 
Plaintiff  ipight  have  set  down  the  plea  for  argument: 
the  time  had  not  elapsed  in  which  it  was  to  be  held 
good  for  want  of  being  set  down.  If  it  had  been  set 
down,  it  might  have  been  overruled,  and,  if  so,  the 
answer  would  have  appeared  insufficient.  In  this  state 
of  things,  I  think  the  order  was  irr^ularly  obtained. 

But  0n  the  S^th  of  Abvemder,  on  the  motion  before 

th^y ice-Chancellor  to  make  the  order  nisi  absolute, 

•  '  •  •  ..v.  .:_•-..  the 

(a)  to  Simoii#,  180.      .  (fi)  ^  Beavan,  51^ 
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1850.  the  Plaintiff  undertook  to  ahcw  cause  on  the  merits; 
and  this  was^  I  think,  a  waiver  of  the  iir^nlarity, 
which,  though  xnade  before  the,  Yice-Chanoellor,  I 
ought  to  notice. 

Dismiss  the  motion,  but  without  costs. 


^£r^^-  BYNG  V.  CLARK. 

May  8. 

The  filing  of  \])|THERE  exceptions  far  insufficiency  are  shewn  a» 

exceptions  for      WW  •     ^  j-      i   •       ^f                       •  •       *.• 

impertinence  '           cause  agamst  dissolvmg  the  common  injunction^ 

may,  before  a  the  Plaintiff  must  obtdn  the  Master's  report  thereon, 

reference  of  * 

them,  be  within  four  days  afler  the  date  of  the  order  to  refer 

c5ure"iSunrt  them  (16th Order,  8th  Jtfay  1845,  Art.  28 (a));  butno 

dissolving  the  such  provision  is  made,  by  the  General  Orders,  for  the 

junction.    *  ^*^^  where  exceptions  for  impertinence  are  shewn  as  cause^ 

Where  ex- 

im''^  rtbe!ll^^  ^^  ^^^  present  case,  the  answer  bebg  put  in,  the 

are  shewn  as  Plaintiff  filed  exceptions  thereto  for  impertinence,  but           ^ 

PhSiff  ^  had  not  referred  them.                                                              I 
should  be  put                                                                                                                       i 

under  tcrma  j^^^  ToUer  moved  to  dissolve  the  conmion  injunction, 
to  obtain  the  "* 
Master's  re- 
port within  a  Mr.  Shapter  shewed  the  exceptions  for  impertinence^ 

although  the  ^^^  cause.     He  submitted  that,  by  analogy  to  the  prac^ 

Ord^'^H  *^^  ^^  csiSi&A  of  exceptions  for  insufficiency,  ih^JiUng  of 

provide  for  these  exceptions  had  the  same  effect  as  an  order  of 

such  a  case,  jeference  under  the  old  practice,  2  Dan.  Pr.  (i).    He 

cited  a  MS.  case  of  Mallard  v.  The  Marquis  ofDowh-^ 

shire  on  the  5th  o{  July  1843,  in  which  he  had  been 

Counsel,    where  Sir  L.  Shadwell  had  held,,  that  the 


(a)  Ord.  Can.  2S5.  (2d  ed.) ;  and  see  Smkk't  Hni- 

ih)  P.  298.  (ed.  1.)  and  p.  723.     book,  542. 


The  order  as  drawn  up  merely  referred  the  ezcep- 
tionB  to  the  Master,  and  proceeded : — *'  and  the  injunc- 
tion is  in  the  meantime  hereby  continued  "  (a). 


The 


(a)  Reg.  Lib.  1849  A.  fol.  876.        (c)  14  Vet.  534. 
'  (&)4Aftfi.237. 
VOL.XIL  8  s 
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JiHng  of  the  exceptions  for  impertinence  was  good  cause,  1850. 
and  his  Honor  said,  that  with  respect  to  the  time  for 
obtaining  the  report,  there  was  no  settled  rule ;  but  he 
did  ^  not  see  why  more  time  should  be  given  in  a  case 
of  impertinence  than  in  that  of  insufficiency,  and  as  there 
were  twenty-two  exceptions  in  that  case,  and  a  holiday 
and  a  Sunday  intervened,  the  yice-Chancellor  of  Eng^ 
land  gave  six  days. 

He  submitted,  M^iether  the  Court  ought  to  limit  some 
reasonable  time  for  obtaining  the  report,  as  regarded 
the  injunction. 

IThe  Master  of  the  Bolls  said,  he  would  give  no 
special  direction,  and  that  the  order  must  be  drawn  up 
in  the  usual  form. 


Mr.  Toiler  now  moved  to  discharge  the  order,  on  the      .Afoy  8. 
ground  that  it  ought  to  have  provided,  that,  in  default 
of  the  Plaintiff's  obtaining  the  Master's  report  within 
four  days,  the  injunction  should  be  dissolved. 

.  Mr.  Shapter,  contrct. 

.  Dansey  v.  Browne  (i),  and  Goodinge  v.  Woodhams  (c), 
were  dted. 


«10 


CASES  IN  CHANCEEY. 
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The  Mastbb  of  the  Rolls  was  of  opnion  tliat  ttie 
order  was  wrong,  In  not  appointing  a  limited  time  to 
obtain  the  report.  He  discharged  it  with  costs^  and 
referred  the  answer  to  the  Master,  to  ascertain  whether 
it  was  impertinent  or  not :  — knd  he  fiuther  ordered, 
''  that  the  Plaintiff  should  procure  the  Master's  report 
on  the  reference  in  four  days  from  that  time,  or,  in 
default  thereof,  that  the  injunction  should  stand  dis* 
solved  without  further  order,  but  the  injunction  was  in 
the  meantime  thereby  continued  (ay* 

(a)  Beg.  Lib.  1849  A.  foL  95S. 


1849. 

Nov.  8. 

1850. 

May  8, 

Bequest  to 
thecbfidren 
oiA.B.  for 
life ;  but  in 
case  of  death 
before  mar- 


KAY  V,  WINDER. 


sumvora. 
In  the  margin 
was  written. 


nnHE  testator  John  Kay^  by  his  will,  gavie  to  tmstees 

-'-    and  their  executors  2000/L  and  8-16th8  of  a  ship 

called  ^^  Tht  Brother^^  upon  trust  to  stand  possessed 

of  the  same,  and  the  annual  dividends  and  produce 

to^  to  the^  thereof,  upon  trust,  as  to  lOOOil,  part  of  the  money 

and  4'16ths  of  "  The  Brothers^^  to  pay,  apply  and^Ks- 

pose  of  the  dividends  and  produce  thereof  to  the  chil- 

^' what  is  to      ^^Q  Qf  his. brother  Thomas  Kay^  deceased,  share  and 

become  of  the  ^^'  ^ 

principal?  The  share  alike,  for  and  during  the  term  of  their  natural 

lives;  and  in  case  of  minority,  in,  for  and  towards  their 

support  and  education ;  and  in  case  of  death  dtiting 

minority  or  before  ^marriage,  the  share  of  the  one  so 

dying,  to  go  to  the  survivor  and  survivors  of  them,  in 

the  like  proportions. 

After 


share  of  the 
parent  to  be 
divided 
amongst  the 
children,  if 
any.     Qucere, 
to  be  put  in 
afterwards  in 
a  proper  man- 
ner."   The 
children  of 
il.^.  all  died 

unmarried.    Held,  that  the  gift  was  for  life  only,  and  not  an  absolute  gift  cat  down 
merely  to  admit  their  children* 


WXKDSR. 
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After  ibis  direction,  a  blank  was  left  in  the  paper 
xspon  which  the  will  was  written^  and  oppomte  the  ^'^^^ 
blank,  in  the  margin,  were  these  words :—-'' What  ^  v. 
is  to  become  of  the  principal  ?  The  share  of  the  par 
rent  to  be  divided  amongst  the  children,  if  any,  when 
of  age,  and  in  the  meantime  the  dividends  &c,  for 
support.  Q.  to  be  put  in  afterwards  in  a  proper  manner, 
4-1 6ths  jBro^Aw*  also." 

The  will  then  stated  the  trusts  upon  which  the  re^ 
maining  sum  of  lOOOJL  and  4-16ths  of  '*  The  Brpthers"* 
were  ^ven  to  the  trustees  and  their  executors.  Several 
other  legades  were  given  bj  the  will,  and  the  readne 
of  his  estate  was  given  to  his  sister  Ann  Winder. 

The  duldren  of  the  testator's  brother  Jokn  Kay  were 
three,  John  Kay,  Mary  Kay  and  Ann  Kay.  The  bill  was 
filed  by  Ann  Kay  and  certain  other  of  the  legatees,  and 
at  the  time  when  die  cause  niras  brought  to  a  hearing 
Ann  Kay  was  the  only  surviving  child  of  the  testator^a 
brother  Thomas  Kay.  By  the  decree  on  fnither  di- 
rections, dated  the  26th  cffJuIy  1822,  it  was  declared, 
that,  according  to  the  true  construction  of  the  will,  the 
Plaintiff  ^7in  Kay,  together  with  John  Kay,  deceased, 
and  Mary  Kay  deceased,  were  entitled  to  the  interest 
of  the  l^racy  of  lOOOI,  and  to  the  profits  of  4-16ths  of 
the  ship  ''Brothers^  for  their  lives,  in  equal  shares, 
and  that  Mary  Kay  having  attained  twenty-one  years, 
and  died  without  having  been  married,  her  share  of 
such  interest  and  profits  survived  to  her  brother  John 
Kayj  and  her  siater  Ann,  for  their  lives  respectively,  in 
eqyaal  shares ;  and  that  John  Kay  having  died  without 
having  attained  twenty-one  years  of  age  or  being  ever 
married,  his  original  as  well  as  accrued  share  survive^ 
to  hi^  siater  Ann  Kay  for  her  life. 

Sii  At 
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1849.  '  At  a  subecqaent  stage  of  the  cause  it  appeared,  that 
the  assets  were  not  sufficient  to  pay  all  the  legacies  in 
fnll,  and  an  abatement  and  apportionment  were  ordered. 

The  snm  of  lOOOiL  was,  by  such  abatement,  reduced 
to  826L  Oi.  8i/.,  which  was  laid  out  in  the  porcfaase  of 
963/L  6s.  Id.  3  per  cent,  bank  annuities,  whidi  were 
carried  to  the  account  of  the  Phiintiff  Ann  Kay.  Hie 
ship  ''  Brothers  ^  was  sold  under  the  authority  of  the 
Court,  and  WiUon  Perry  and  Benjamin  Thomson  were 
appointed  trustees  of  the  produce,  and  4-16ths  of  the 
produce  were  laid  out  in  the  purchase  of  57(ML  l^.  (kL 
3  per  cent,  annuities,  which  were  transferred  into  the 
names  of  Perry  and  Thomson.  The  legacies  of  lOOOiL 
and  4-16ths  of  the  ship  **  Brothers"  were  therefore  re* 
presented  by  the  963il  6s.  Id.  and  570L  Is.  stock  now 
standing  to  those  accounts.  The  dividends  were  ordered 
to  be  paid  to  Ann  Kay^  during  her  life.  She  died  with- 
out having  ever  been  married,  and  the  question  there- 
upon arose,  who  was  entitled  to  the  legacies  under  .the 
testator^s  will,  after  the  death  of  the  last  tenant  for  life, 
without  having  had  any  child. 

Mr.  fVray  and  Mr.  Osborne  argued,  that  Ann  Kay 
took  nn  absolute  interest  in  the  legacy,  the  intention  of 
the  testator  being  to  displace  the  interest  of  the  children 
of  Thomas  Kay,  only  to  the  extent  required  for  letting 
in  their  children.  That  this  was  plain  from  the  gift 
over  to  the  survivors  of  *'  the  share  of  the  one  "  dying  a 
minor  or  before  marriage. 

Mr.  fF.  W.  Cooper,  contra,  argued,  that  by  the  ex- 
press terms  of  the  gift,  the  legacy  was  restricted  to  the 
life  of  the  children  of  Thomcu  Kay  (a)  ;  and,  secondly, 
that  the  decree  had  already  disposed  of  the  question. 

that 

(d)  See  Seawm  r.  Watsom,  10  Beav.  200.  and  the  cases  cited  in 
page  208. 
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That  the  amount,  therefore,  fell  into  the  residue,  and 

was  applicable  in  making  good  the  former  deficiency  of 

the  funds  to  pay  the  other  legacies  in  full.  ^V/ 

Winder. 

The  Master  of  the  Bolls  sud  he  would  consider 
the  case. 


Kat 


The  Masteb  of  the  Bolls.  is50. 

The  legacy  is  claimed  by  the  legal  personal  repre- 
sentatives of  Ann  Kay,  who  suggest,  that  she  took  an 
absolute  interest  in  the  l^acy,  subject  only  to  be 
divested  in  case  of  her  marrying  and  having  children. 
I  think  that  this  claim  cannot  be  sustained  upon  the 
true  construction  of  the  will,  and  that  it  is  inconostent 
with  the. declaration  of  right  already  made. 

It  appears  to  me,  that  no  more  than  a  life  interest  in 
the  legacies  was  given  by  the  will,  and  that  in  the 
event  which  happened,  these  legacies,  upon  the  death  of 
Ann  Kay,  fell  into  the  residue  of  the  testator^s  estate, 
and  are  applicable,  in  the  first  place,  to  make  good  the 
deficiency  by  the  abatement  heretofore  made,  and  that 
any  surplus  will  belong  to  the  representative  of  the 
residuary  legatee. 


Ss  3 
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May  30.  PABBUBY,  on  behalf,  &a  v.  CHADWICIL 

An  order  was  HflHIS  was  a  motion  to  stay  proceedings  in  a  BQit 

m^  for  X   f^  winding  up  a  Company,  and  seeking  penonal 

an  abortm  lelief  against  the  directors,  which  suit  had  been  in- 

^^j^P*°yV  stituted  after  an  order  made  under  the  Winding-op 

biUwasfiled     Act8(a> 

by'a  share* 

holder,  oo 

l>eliair,  &c  It  appeared  that,  in  Jvly  1845,  a  Company  had  been 

duectors*^       projected,  by  the  Defendants  C^adwiek,  EkiU  and  Wiajtaf^ 

Mmp]ainliig      f^r  the  construction  of  a  railway  from  Madrid  to 
Of  toeir  actSa 

andseeku^to    Vabneim. 
have  the  ac- 
counts taken* 
to  make  them       The  matter  proceeded,  shares  were  issued,  and  de- 

a^^to^^      posits  amounting  to  106,000/.  pud;  but  the  project 

the  dcposito      ultimatdy  faUed. 

returned.  The 

Gourtyon 

^^^^^       On  the  20tfi  December  1849,  an  order  was  made  for 

in^  in  the        the  windingnp  of  the  affiurs  of  the  Ccnnpany ;  an  interim 

manager  was  appointed  in  Easter  term  (but  when  did 

not  appear);   and  on  the  29th  of  April,   a  r^dar 

official  manager  was  appointed,  and  Parbury  the  Fhun* 

tifi^  who  held  eighty  shares,  came  in  under  the  orderB, 

and  registered  his  shares. 

This  bill  was  filed  on  the  17th  of  April,  by  Parbury, 
on  behalf  of  himself  and  all  other  the  subscribers  and 
scripholdersy  except  the  Defendants,  against  the  three 
projectors  and  the  several  other  directors,  allegbg 
acts  of  personal  misconduct  and  mismanagement  on  the 

part  of  the  Defendants. 

It 
(a)  11  &  12  rtct.  C.45.  and  12  &  13  Ficl.  c.  108. 


suit. 
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Ji  prayed  an  account  against  the  directors,  with 
special  directions  as  to  disallowing  certain  charges,  and 
as  to  accounting  for  profits  made  by  the  purchase  of  «. 

shares  with  the  money  of  the  Company :— that  the    Ch*«>''^ce- 
directors  might  repay  all  monies  improperly  applied  by 
them,  and  that  the  deposits  might  be  r^>aid,  subject  to 
a  rateable  proportion  of  the  expenses. 

It  w^  now  moved,  on  behalf  of  one  of  the  Defend- 
ants, fFaleyy  that  all  proceedings  against  him  in  the  suit 
might  be  stayed. 

Mr.  LUn/d  and  Mr.  fFaley,  in  support  of  the  motion. 
The  Plaintiff,  who  has  gone  in  under  the  order  to  wind 
up,  is  precluded  from  prosecuting  this  suit,  which  is  for 
the  same  object.  All  the  relief  here  asked  may  be  ob- 
tained under  that  order  ;  and  not  only  is  it  impossible  to 
prosecute  this  suit,  but  it  is  contrary  to  the  spirit  and 
enactments  of  the  winding-up  statutes  to  permit  it. 
The  directors  have  no  longer  any  power  over  the  as- 
sets (a) :  they  are  vested  in  the  official  manager  (i)> 
who  alone  has  the  right  of  commencing  and  defending 
suits  (c),  and  whose  name  is  to  be  substituted  in  any 
existing  suit  (d).  The  Master  has  full  authority  \^  to 
adjudicate  upon  and  determine  any  matter  in  contest 
between  contributories,  or  classes  of  contributories,  or 
between  the  Company  and  any  individual  contributories, 
or  classes  of  contributories,  which  may  be  necessary  or 
proper  to  be  determined,  in  order  to  the  complete  wind- 
ing up  of  the  affairs  of  the  Company  '•  (e) :  —  an  appeal 
is  given  to  this  Court  and  the  House  of  Lords  (^),  and 
the  Court  has  the  same  jurisdiction  as  in  a  suit  (A). 

The 

(a)  Sect  19.  (e)  Sect  92. 

(b)  Sect  29.  (g)  Sects.  101,  102. 

(c)  Sect  50.  (h)  Sect  118. 

(d)  Sect  53. 
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1850.        Hie  Pliuntiff  is  therefore  bound  to  ponae  the  diei^ 

^"l^"^^^^^     expedltioiu,  and  effectual  prooeedii^  under  the  act,  as 

V.  in  Hyde  y.  Edwards  (a). 

Chadwick. 

Mn  Glasu,  for  other  Defendants,  cited  7%e  Earl  of 
Manffielis  Case{b). 

Mr«  Turner  and  Mr.  ffelfard,  canirit,  argued  — 

l8t.  That  this  was  not  a  case  within  the  special 
jurisdiction  of  the  Winding-up  Act ;  for  this  bill  sought 
relief  against  the  directors  personally,  in  respect  of  thar 
individual  acts  and  defaults :— that  the  Master  could 
not  declare  a  breach  of  trust  to  have  been  committed, 
and  that  if  he  could  not,  he  had  no  jurisdiction  to  make 
them  liable. 

2nd.  That  the  spedal  jurisdiction  created  bj  the 
winding-up  acts  did  not  exclude  the  ordinary  jurisdiction 
of  this  Court,  there  being  no  express  enactment  to  that 
effect  The  Attamey^General  v.  AspinaU(c),  and  that 
therefore  the  Plaintiff  had  a  right  to  proceed  to  enforce 
his  rights  in  the  ordinary  mode  of  proceeding. 

^r  3rd.  That  this  was  not  a  proper  case  for  the  Court 
to  interfere  with  in  a  summary  way. 

Mr.  Lloyd,  in  reply.  No  new  jurisdiction  has  been 
created  by  the  Winding-up  Acts,  the  Court  is  the  same, 
but  the  mode  of  procedure  only  is  altered. 

2Tu  Master  of  the  Kolls. 

This  case  is  not  free  from  difficulty  and  doubt  as 

to 

(a)  Ante,  253.  and  I  Mac,  4>  (fi)  1  HaU  4-  T.  593.  and  2 

G.  410.  and  1  Hali  ^  Tw.  552.       Mae.  4*  G.  57. 

(c)  2  M^.  i  Cr.  613. 
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to  the  intention  of  the  acts  of  parliament,  and  as  to        1850. 
what  ought  to  be  done  with  the  present  application.  )^'^^^^^^ 

V, 

These  acts  of  parliament  were  intended  to  facilitate  CHAniricK. 
the  winding  up  of  the  affiurs  of  companies,  which  pre- 
viously it  was  very  difficult,  if  not  impossible,  to  do, 
under  the  general  jurisdiction  of  the  Court  upon  bill ; 
and  I  believe  this  is  the  first  instance  in  which  a  Plain* 
tiff,  having  the  opportunity  of  taking  advantage  of  the 
Winding-up  Acts,  has  preferred  filing  a  bill,  subjecting  , 
himself  to  all  the  difficulties  which  these  acts  intended 
to  remove. 

The  Plaintiff  says,  first,  that  he  is  seeking  relief  by 
the  bill,  which  he  could  not  obtain  under  these  acts 
of  parliament :  —  He  says  that  the  directors  have  laid 
out  the  Company's  money  in  the  purchase  of  shares^ 
and  have  used  various  devices  in  the  purchase  of 
those  shares,  for  the  purpose  of  deteriorating  the  price 
in  the  market,  and  that  they  have  obtained  shares  for 
their  own  benefit  at  the  expense  of  the  Company. 
The  object  of  the  bill  is  to  have  it  declared,  after  as- 
certiuning  what  they  have  properly  expended,  that  the 
surplus  belongs  to  the  Company.  It  is  said  that  this  is 
a  species  of  relief  which  cannot  be  had  under  the  acts 
of  parliament  Having  heard  all  the  material  clauses 
which  seem  to  refer  to  the  question  read,  I,  for  a  long 
time,  doubted  whether  they  did  apply  to  this  case. 
There  are  various  clauses  which  relate  to  contests  between 
the  Company  and  strangers,  or  between  strangers  and 
the  Company.  Such  is  not  the  case  here ;  but  clause  92. 
has  a  special  relation  to  matters  of  internal  contest,  as 
where  a  Plaintiff  is  suing  on  behalf  of  all,  except  those 
implicated  and  charged,  and  against  whom  relief  is 
prayed.  This  clause  seems  in  words  to  relate  to  a  case 
of  this  kind.     It  says,  ''  The  Master  "  &c  &c 

Though 
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1850.  Though  this  is  not  veiy  accurately  OKpressed*  I  think 

^V"^^    that  this  auction  is  witlun  the  meaning  of  .the  act  of 

«.  parliament.     If  you  ask,  what  is  the  intention  of  the 

^HADwiCK.    ^^5^p  ^Q  answOT  is  found  in  this  section  :  —  '*  the 

tsomplete  winding  up  of  the  afiairs  of  the  Company;" 

and  until  this  question  is  determined,  it  cannot  be  i 

tained  with  the  accuracy  required,  what  are  the  i 

of  the  Company,  and  AArefore  you  cannot  arrive  at  a 

^  eomi^ete  winding  up  of  the  affidrs  of  the  Company  " 

before  it  had  been  settled.     I  think,  therefore,  that 

this  matter  is  witUn  the  jurisdiction  of  the  Master. 

I  am  not  led  to  form  a  different  opinion,  from  the  dr- 
cumstance  that  the  Master  has  not  the  power  to  decbre 
the  rights  amongst  these  parties.  The  Court  itself 
has  not,  according  to  its  practice  (which  is  a  subject  to 
be  wondered  at),  the  power  to  declare  rights  in  these 
matters  upon  petition;  and  yet  the  Court,  having 
formed  an  opinion  as  to  the  rights  of  parties,  will  act 
upon  it  and  proceed  to  distribute  the  fund  according 
to  that  opinion. 

There  is  nothing  to  prevent  the  Master,  after  having 

formed  his  opinion,   from  proceeding  to  wind  up  the 

affiiirs  of  the  Company ;  and  as  his  judgment  is  always 

^subject  to  an  appeal  to  this  Court,  ahy  error  he  may  fall 

into  will  be  duly  corrected. 

Conceiving,  therefore,  that  this  matter  might  have 
been  brought  before  the  Master,  I  do  not  think  there 
was  any  occasion  for  this  bilL 

Secondly,  it  is  said,  and  most  truly  as  a  general  role, 
that  the  jurisdiction  of  the  Court  of  Chancery  is  not 
taken  away  by  any  general  words  in  an  act  of  parlia- 
ment ;  but  the  answer  is,  that  it  is  not  proposed  to  take 

away 
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Awaj  any  jurisdiction  from  tiie  Court  of  Chancery :  ihe  1850. 
jurisdiction  remains,  and  there  is  no  attempt  to  take  it 
anray*  llie  only  question  is,  whether  that  jurisdiction 
is  to  be  exercised  in  one  mode  ordie  other,  and  when  you 
see  the  evils  and  the  inconyenience  attending  the  wind- 
ing up,  by  an  ordinary  suit,  of  such  concerns,  from  an 
enormous  number  of  shareholders,  amounting  in  some 
cases  to  a  denial  of  justice,  it  cannot  be  doubted  tiiat 
this  act  was  intended  to  prevent  that  great  incon- 
venience, and  that  denial  of  justice.  It  is  not  necessary, 
for  the  purpose  of  obtaining  justice,  that  this  suit  should 
go  on,  when  the  Plaintiff  may  have  all  the  relief  asked, 
in  the  simpler  mode  prescribed  by  the  act,  and  in  a  way 
more  beneficial  to  all  parties,  including  even  the 
Plaintiff. 

Being  of  opinion  that  this  is  not  an  attempt  to  take 
away  any  jurisdiction  from  the  Court  of  Chancery,  but 
merely  a  question  whether  the  parties  are  to  have  their 
rights  determined  in  the  way  pointed  out  by  the  legis- 
lature or  by  a  suit,  I  think,  on  the  ground  of  con- 
Tenience,  and  of  its  being  most  advantageous  for  all 
parties,  that  such  rights  should  not  be  established  by 
bill,  if  they  can  be  established  in  the  other  way,  luiless 
the  Court,  on  some  special  ground,  should  think  fit  to 
give  leave  to  file  a  bill. 

I  am  by  no  means  clear,  that  cases  may  not  arise 
before  the  Master,  in  which  questions  may  occur  of 
such  a  nature,  that  they  ought  not  to  be  determined 
in  the  form  and  manner,  in  which  alone  the  Master  can 
proceed.  This  act  of  parliament,  however,  has  pro- 
vided for  such  cases,  and  authorizes  the  Master  to 
make  a  special  report  to  the  Court,  that  it  may  con- 
sider what  is  to  be  done.  Cases  may  also  arise  in 
which  the  Master  cannot,  by  the  peculiar  process  pre- 
scribed 
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1850.        scribed  to  him,  get  at  the  complete  justice  of  the  case. 

F^^tj         ^  ^^^^  cases,  although  the  act  of  parliament  does  pie- 

V.  scribe  a  mode  of  proceeding  in  the  courts  of  law,  it  does 

Chadwick.    ^^^  ^^  anything  as  to  suits  in  equity.     I  am  not  clear 

that,  cases  may  not  arise  in  which  suits  may  be  very 

proper ;  but  in  such  cases,  I  certainly  apprehend,  that 

the  Court  will  take  great  care  that  only  those  penoos 

shall  be  made  parties  as  are  interested  in  the  immediate 

matter  in  dispute. 

My  opimon  is,  that  there  is  jurisdiction  in  the 
Master  to  do  what  is  asked  here,  and  that  it  is  not  fit 
to  allow  this  suit  to  proceed.  I  must,  therefore,  giant 
ttus  motion. 


refused. 


^^^31  ALLPEEY  V.  ALLFREY. 

August  13. 

A  motion  ab-    ri^HE  Defendants  having  put  in  three  examinations 
mityupoDa  before  the  Master,  which  had  been  found  in- 

certificatcof      sufficient, 
the  insum- 
dency  of  a 

Itbn  tefoS"  ^^-  ^*^'*  ^^^^^  ***  ^^^  Defendants  might  stand 
the  Master,  committed.  He  argued,  by  analogy,  that  the  practice 
was  the  same  as  in  the  case  where  a  Defendant  puts  in 
three  insufficient  answers :  10th  Order  oi  April  1828(a). 
He  cited  Weston  v.  Jay  (ft),  in  which  case,  an  order  was 
made,  that  the  Defendant  should,  within  four  days,  pnt 
in  an  answer  to  interrogatories,  or  in  default  a  serjeant- 
at-arms  should  go;  he  put  in  an  insufficient  answer, 
and  upon  a  motion  that  the  serjeant-at-arms  should 

apprebend 

(a)  Ordinei  Can.  7.  {b)  1  Maddock,  i327. 
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apprehend   the   Defendant,    the    case  was   argued  in        1^50. 
analogy  to  the  practice  in  case  of  an  insufficient  an- 
swer ;  and  Sir  71  Phaner  said,  "  on  principle  it  is  cer- 
tainly the  same,"  and  granted  the  motion  {a\ 

Mr.  Turnery  contra.  The  10th  Order  does  not  apply 
to  examinations ;  and  if  you  revert  to  the  old  practice, 
Farquharson  v.  Balfour  {b)  shews,  that  it  is  not  until  a 
fourth  insufficient  answer  that  a  Defendant  stands  com- 
mitted. The  Defendants  are  about  to  prepare  excep- 
tions to  the  Master's  certificate;  and' no  such  order 
should  be  made  in  the  mean  time,  for  the  process  under 
it  would  not  be  bailable. 

Mr.  Rasck,  in  reply,  referred  to  the  practice  in  the 
case  of  the  Master's  certificate  of  default  in  production 
of  papers,  in  which,  the  Court  acted,  at  once,  upon  the 
certificate. 

TTie  Master  of  the  Rolls  said  he  would  inquire  as 
to  the  practice. 


Mr.  Rasch  applied  for  judgment,  and 

The  Master  of  the  Bolls  said,  he  found  he  could    August  13. 
make  no  order. 

(a)  1  Madd.  528.  ^Cb)  Jacob,  587. 


Note. — But  see  Kemp  r.  Wade,  2  Keen,  686.'  Seton  an  Deereet, 
483.  aod  see  Harrhon't  Pr.  476. 
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Ji«Ni«3.  WALPOLE  V.  BOUGHTON. 

A  testator  'T^HE  teeUtor,  bj  lus  will  (a),  devia^d  hia  freehold  &e. 

ie^ited^  -*-    estates  to  Sir  WilUam  Boughton  and  lus  li»n» 

CStStQIf  111 

tni8t»  after  upoa  troat^  after  deduoting  out  of  the  xenta  of  the 

^^^*  estate  all  payments  which  might,  fiom  time  to  time, 

•  taxes,  repairs,  be  made  by  him  and  them,  for  taxes,  r^pain  and  m- 

^jj^'w*^^  praoements,  salaries  of  receiyers,  bailiffs,  and  workmen, 

and**  all  other  employed  in  the  management  of  the  same  estates,  or 

necesswyou  Q|.|jgy^jg^  relating  thereto,  the  fines  and  fees  on  admi»- 


de  the  gions  to  the  copyhold  parts  thereof,  and  the  renewal  of 

tweea  A.  B.  the  leases  of  the  leasehold  parts  thereof,  and  all  other 

and  odior  neoessaary  outgoings,  to  pay  the  rents  in  the  maDner 

nfe.    Held,  therein  mentioned*     Under  this,  Sir  WUliam  Boughion 

pmdltuie'for  ^^  entitled  to    six-eighths,    and   each    of  the  two 

new  farm         danghters  of  the  testator  to  one-eighth  eadi. 
buildings  Scc», 
not  stated  to 

be  with  a  view      A  receiver  of  the  rents  had  been  appointed, 
of  improving  ^  ^ 

the  rents  or  to 

■*®g®  ^^  Sir  Wi  Bauffhian  now  presented  a  petition,  praying  ft 

of  the  old  reference  to  the  Master,  to  inquire  whether  it  woold 
r^^whhinlSie  ^  p^pe^  to  erect  a  feeding  stalL  and  shed  on  one 
term  improye-  part  of  the  estate ;  to  make  additions  and  alterations  to 
a  farm  house  on  another;  to  build  a  bam,  shed,  and 
feeding  house  on  a  third ;  to  erect  a  mill  house  and 
waggon  house  on  a  fourth;  and  to  erect  a  brick  and 
tile  yard  on  the  estate ;  and  out  of  what  fund  such  soms 
ought  to  be  paid. 

The 

(a)  See  JTaif  A<  y.  Knig^^  3  Beavan^  148.  -,  Kmght  t.  Sw^f^ 
mOe,  318. 
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The  expense  of  this- was  estimated  at  929L    It  ap-       1850. 
peared  that  the  testator  had,  in  his  life,  said  to  one'  of 
his  tenants  that  he  would  erect  the  feeding  stalk. 

Mr.  Walpple  and  Mr.  Follett,  in  siq>port  of  the  peti- 
tion, aigned,  that  the  proposed  outlay  was  within  the 
terms  of  the  testator's  will,  being  an  **  improvement  ^ 
and  a  **  necessary  outgoing.** 

Mr.  Turner  and  Mr.  Boupett,  for  the  parties  entitled 
to  the  two-eighths  of  the  rents,  opposed  the  petition^ 
and  aigued,  that  this  outlay  might  be  for  the  benefit  of 
the  inheritance,  in  which  they  were  not  interested,  but 
was  not  for  tlie  advantage  of  the  tenants  for  life: «— they 
observed  thaiit  wasnot  within  the  terms  of  the  will, 
and  was  not  ev^n  sud  to  be  such  as  would  increase  the 
aimual  income  or.  to  be  required  by  the  present  tenants. 
They  insisted,  therefore,  that  the  expense  ought  not 
therefore  to  be  incurred. 

Mr.  Walpole,  in  reply. 

The  Masteb  of  the  Rolls. 

I  regret  to  hear  such  a  petition.  This  gentleman  ib 
sole  trustee  under  the  will,  and  is  entitled  to  three- 
faurAs  of  the  whole  income,  and  the  daughters  of  the 
testator,  the  founder  of  this  gift,  are  each  entitled  to 
one- eighth. 

What  is  desired  here  is,  that,  under  the  name  of 
<< improvements,'*  a  large  sum  should  be  laid  out  upon 
the  estate  for  its  permanent  improvement  and  paid  for 
out  of  the  income.  I  cannot,  without  regret,  see  such 
a  claim  made;  but  if  it  be  a  just  one,  it  must  be  at* 
tended  to. 

,Th© 


BOUGRTOH. 
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•  1 850.  The  testator  has  used  the  word  **  improvements ; "  but 

Walpo^     ^*  ^  '^^^^  ^^  connection  with  taxes  and  other  outgoings, 
V.  apparently  referring  to  annual  expenditure;  and  the 

question  raised  on  this  occasion  is,  whether  the  word 
''  improvements "  is  to  be  considered  in  a  sense  wholly 
independent  of  the  interests  of  the  tenants  for  life.  The 
only  thing  sought  to  be  attained  is,  the  improvement  of 
the  inheritance,  and  not  the  benefit  of  the  tenants  for 
life.  I  should  understand  it,  if  it  were  calculated  to 
improve  the  rents,  for  the  benefit  of  the  tenants  for 
life,  or  if  it  were  necessary  to  induce  the  tenants  to 
continue  at  their  present  rents ;  but  how  could  the  tes- 
tator have  intended  improvements  to  be  made,  to  the 
prejudice  of  the  interests  of  the  tenants  for  life  ?  There 
is  nothing  in  this  petition  tending  to  shew  that  the 
tenants  for  life  are  to  be  in  the  least  benefited  by  the 
proposed  buildings  and  improvements;  and  I  do  not 
think  that  they  come  within  the  words. 

I  am  not  in  a  situation  to  say  that  some  improve- 
ments might  not  be  justifiable ;  but  here  I  am  asked  to 
act,  as  if  the  interests  of  the  tenants  for  life  were  to 
be  left  out  of  consideration,  and,  without  any  suggestion 
that  the  rents  would  be  improved,  or  that  the  build- 
ings are  required  for  securing  the  continuance  of  the 
old  tenants,  I  am  asked  to  sanction  an  expense,  which 
must  diminish  the  income  of  the  tenants  for  life. 

I  must  either  dismiss  the  petition,  with  liberty  to 
present  another,  or  allow  it  to  stand  over. 


AN 
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ABANDONMENT  OF  ORDER. 

Upon  a  motion  to  discharge  an 
order  of  course  to  tax  or  to  give 
security  for  costs,  the  Court  or- 
dered the  latter  only.  Held,  that 
the  ch'ent  could  not  afterwards, 
by  mere  notice,  abandon  the  or- 
ders and  file  a  bill  for  the  same 
matter.  Such  proceedings  having 
however  been  taken  by  the  ch'ent, 
they  were  stayed  until  he  had 
paid  the  costs  consequent  on  the 
order  of  course,  and  of  the  ap- 
plication. Foleif  V.  Smith.  In  re 
Smith.  Page  154? 

ABSOLUTE  INTEREST. 
See  Life  Interest. 

ABSTRACT. 
See  Taxation,  6,  ?»  8. 

ACCOUNT. 

See  Decree. 

Interrogatories,  1. 
V0L.XIL 


ACCOUNTANT  GENERAL. 
See  Separate  Account,  1,  2. 

ACCUMULATION. 

See  Thellusson  Act. 

ACTION  AT  LAW. 
See  Undertaking,  I. 

ACT  OF  PARLIAMENT. 
See  Demurrer,  1.  2. 

ADMINISTRATION. 

The  testator,  while  on  a  visit,  died 
of  a  mah'gnant  fever.  The  furni- 
ture was,  by  the  advice  of  the 
medical  advisers,  destroyed,  and 
the  friend  was  obliged  to  remove 
from  his  house.  Held,  that  the 
testator's  estate  was  liable  for  the 
damage.  Shallcross  v.  Wright^ 
Page  558 
See  Physician. 


Tt 
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AGREEMENT. 

Upon  a  diiagreementy  one  partner 
by  letter  proposed  to  the  other 
either  to  retire  or  to  refer  to  ar- 
bitration. The  other  partner,  in 
aniwer,  said  he  concurred  in  the 
retirement,  but  subject  to  a  con- 
dition as  to  the  taking  the  ac- 
counts. Held,  that  the  partner- 
ship was  not  dissolred.  Hall  t. 
HaU.  Page  4H 


AMENDMENT. 

L  Where  liberty  is  gifVB  to  amend 
upon  the  allowance  of  a  demurrer, 
and  no  time  is  limited,  the  amend- 
ments must  be  made  within  four- 
teen days,  the  16th  Order  of  May 
1845,  Art.S4.  being  applicable. 
Sainbrigg€*v,  Badddeg*  152 

2.  After  one  only  of  several  De- 
fendants has  answered,  a  second 
order  to  amend  cannot  be  ob- 
tained as  of  course,  e?en  with  his 
consent.  Ibid.  152 


ANNUITY. 

A  testator  gave  several  life  annui- 
ties, one  of  which  was  (expressed 
in  the  alternative)  either  10/.  a 
year,  or  6L  and  a  tenement  (part 
of  the  N*  estate),  and  he  charged 
them  all  on  the  N.  estate.  Held, 
that  all  the  annuities  were  charged 

I  exclusively  on  that  estate.  Lomax 
▼•  Lomax.  285 


ANSWER. 

1.  If  a  Defendant  puU  in  an  answer 
to  an  interrogatory,  which  is  ac* 
quiesced  in  by  the  Flaintiif,  and 
the  bill  is  afterwards  amended, 
leaving  the  interrogatory  and  the 
corresponding  statement  un* 
changed,  but  varying  an  antece- 
dent which  alters  the  meaning  of 
such  statement,  the  Plaintiff  is  not 
entitled  to  a  new  answer  to  such 
interrogatory,  unless  he  specially 
requires  it ;  but  a  Defendant  who 
acquiesces  in  the  new  meaning  of 
the  statement  by  professing  to  an* 
swer  it,  must  do  so  fully.  The 
Attomejf^General  r.  Rees.  Page  50 

2.  An  answer  may  be  verbally  full, 
but  technically  insufficient,  as 
where  a  Defendant  sets  up  his  ig- 
norance of  facts  as  to  which  he 
has  plainly  the  means  of  obtaining 
the  information  required.       Md. 

3.  The  answer  of  persons  engaged 
in  working  a  coal  mine,  which 
stated  that  they  could  not,  as  to 
their  belief  or  otherwise,  set  forth 
the  mode  of  working,  held  insuf- 
ficient ;  the  Court  assuming  that 
they  must  have  workmen  under 
their  control  from  whom  such  in- 
formation might  be  derived,  and 
which  the  Defendants  were  bound 
to  afford.  lUd, 

APPEARANCE. 

I.  A  solicitor  was  concerned  in  a 
cause  for  two  parties,  and  a  peti- 
tion   was  served  on   him  which 
affected 
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affected  one  onlj,  but  without  any 
intimation  in  respect  of  which  of 
these  parties  he  was  served.  He 
appeared  on  the  hearing  for  both. 
Held,  that  the  partj  having  no 
interest  in  the  matter  was  entitled 
to  his  costs.  KSminster  v.  NoeL 
Page  246 

2.  Where  a  Defendant  has  entered  a 
special  appearance,  it  is  not  ne- 

.  cessary  to  enter  a  memorandum 
of  service  of  the  copy  bill.  At- 
iomey^General  v.  Donningion 
HospitaL  S8i 

APPORTIONMENT. 

1.  The  'instrument"  referred  to 
in  the  Apportionment  Act  is  not 
the  instrument  creating  the  pe- 
riodical payments,  but  that  creat- 
ing a  life  interest  therein.  Knight 
▼.  BoughtoH.  S12 

2.  A  testator  died  in  18S8,  having, 
by  his  will,  given  real  estates  to 
trustees,  in  trust,  after  keeping  up 
his  mansion  Ike.  to  pay  five  eighths 
of  the  net  rents  to  his  widow  for 
life.  The  widow  died  in  IS^T* 
and  rents  were  receivable  on  the 
next  rent  day,  under  leases  cre- 
ated by  the  testator  anterior  to 
the  Apportionment  Act.  Held, 
that  the  rents  were  apportionable. 

Ibid. 

ARBITRATION. 
A  railway  contractor,  on  the  com- 
pletion of  the  works,  brought  an 
action  against  the  company  to  re- 
•  cover  the  balance.    By  an  order 
of  Court,  all  matters  in  difference  I 


were  referred  to  arbitration,  with 
full  powers;  and  the  Court  was 
empowered  to  refer  back  the 
award  from  time  to  time.  The 
award  was  made  in  Jult^  1848,  and 
in  January  185Q  the  Company 
filed  this  bill,  alleging  fraud  in  the 
performance  of  the  works  prac* 
tised  in  collusion  with  their  en- 
gineer, and  discovered  since  the 
award,  and  seeking  to  set  aside 
the  award,  and  have  the  accounts 
taken.  A  general  demurrer  was 
allowed,  on  the  ground  that  the 
matter  was  already  before  another 
jurisdiction  competent  to  recon- 
sider the  matter  and  decide  all 
questions.  Londonderry  and  En- 
niskillen  RaUway  Company  v. 
Leishman.  Page  423 

ASSETS. 
A  testator  had  mortgaged  his  estate 
Sm  By  his  will,  he  directed  his 
debts,  other  than  the  mortgage,  to 
be  paTd  out  of  a  specified  part  of 
his  personal  estate;  he  recited  his 
intention  of  forthwith  paying  off  a 
great  part  of  the  mortgage  debt, 
and  he  directed  that  "  the  ba- 
lance "  of  9uch  mortgage  should 
be  paid  by  sale  of  timber  on  the  S* 
estate.  He  made  no  bequest  of 
his  general  personal  estate.  Held, 
that  the  mortgage  was  payable 
first  out  of  the  general  personal 
estate ;  secondly,  out  of  the  de- 
scended real  estate ;  and,  thirdly, 
out  of  the  timber  money.  Lomax 
V.  Lomax.  285 

See  AKMiriTT. 

Ti  2        ASSIGN- 


628 


INDEX  TO  THE  PRINCIPAL  MATTERS- 


ASSIGNMENT. 
See  Equitable  Assignment. 

ATTACHMENT. 

An  order  was  made,  on  the  applica- 
tion of  the  Plaintiff,  that  certain 
costs  should  be  taxed  and  paid, 
without  stating  to  whom.  The 
subpoena  for  costs  directed  them 
to  be  paid  to  the  Plaintiff,  and  an 
attachment  issued  in  the  usual 
form.  Held,  regular.  Oldfield 
V.  Cobhett.  Page  91 

See  Feme  Covert. 


ATTORNEY-GENER  AL. . 

1.  There  is  no  such  rule  in  equity, 
that  the  Attorney-General  is  not 
entitled  to  receive  costs.  The 
Aitomey^General  y.  The  Corpo- 
ration  qfLondotim  171 

2.  Costs  awarded  to  the  Attorney- 
General  to  be  paid  by  Defendants, 
who  had  failed  in  exceptions  to 

'   (be  Master's  report.  Ibid. 

AWARD.] 
See  Arbitration. 


BEQUEST. 

See  Cumulative  Legacy.  . 
Legacy. 
Life  Interest. 


BILL. 

iSif^  Demurrer,  1. 

Petition. 

BILL  OF  EXCEPTIONS. 
See  Injunction,  2. 

BILL  OF  REVIEW. 

Property  was  held  by  A^  i?.,  and 
C,  in  trust  for  D.  for  life,  with 
remainder  to  her  children.  The 
children  filed  a  bill  against  the 
trustees  for  a  breach  of  trust, 
and,  by  the  decree,  the  trustees 
were  ordered  to  replace  the  fund. 
C,  afterwards,  being  in  contempt 
for  non-performance  of  the  de- 

'  cree,  filed  a  bill  against  the  other 
trustees,  and  the  tenant  for  life, 
alleging  that  they  had  received 
and  retained  the  produce  of  the 

*  breaches  of  trust,  and  seeking  to 
make  them  and  the  life  estate 
liable    to    indemnify    C      Held, 

'  that  such  a  bill  was  not  in  the 
nature  of  a  bill  of  review,  and 
therefore  that  it  might  be  filed 
without  the  leave  of  the  Court. 
Tai/lor  V.  Tat^lor.  Page  230 

BREACH  OF  TRUST. 

The  Directors  of  one  incorporated 
Railway  .Company  paid  over  its 
funds  to  another  Railway  Com- 
pany, for  purposes  wholly  unau- 
thorised ;  and  the  latter  received 
them  with  knowledge  of  the 
breach  of  trust.  Held,  on  de- 
murrer, 
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murrer,  that  the  second  companj 
were  properlj  made  partiea  to  a 
suit  to  bring  back  the  fund ;  and, 
secondly,  that*  in  such  a  case,  an 
individual  shareholder  in  the  first 
company  might  sue  the  second 
company  '^  on  behalf  '*  &c.,  with- 
out alleging  that  the  corporation 
of  which  he  was  a  member  had 
refused  to  sue.  Salomons  v. 
Laing.  Page  377 

BRINGING  UP  PRISONER. 
See  Costs,  K 


CHARGE  ON  REAL  ESTATE. 
See  Annuity. 

CHARITY. 

1.  Lease  of  charity  land  for  99^ 
years,  subject  to  a  fixed  rent  of 
10/.  and  a  covenant  to  lay  out 
3001.  in  buildings  set  aside  after 
150  years,  and  an  allowance  for 
the  building  refused.  The  At' 
torney-'General  v.  Pilgrim.         57 

2.  An  alienation  of  charity  property 
may  be  valid,  but  the  onus  of  proof 
lies  on  the  alienee.  Ibid. 

S.  Ordinances  made  by  ^.,  J9.,  and 
C  under  a  power  contained  in  a 
royal  charter  for  the  manage- 
ment of  charity  property,  followed 
by  an  act  of  parliament,  con- 
firming all  ordinances  made  or 
to  be  made  by  A.,  B^  and  C7., 
held,  under  the  circumstances,  to 
be  unauthorised    and    not    con- 


firmed, and  the  same,  after  a 
great  lapse  of  time,  set  aside.  The 
Attorney-General  v.  Wyggetton 
Hospital.  Page  113 

4.  A  charity  was  established  in  the 
reign  of  Hen.  8.  for  two  chaplains 
and  twelve  poor.  In  1572,  Queen 
Elizabeth^  by  letters  patent,  or- 
dained, that  the  chaplains  and 
poor  '*in  omnibus  et  per  omnia, 
se  gerent,  exhibebunt,  comisera- 
buntur  et  eligentuur,  juxta  ordi- 
naciones,  regulas  et  statuta,  in 
hac  parte,*'  to  be  made  by  ^., 
J?.,  and  C.  In  1574,  A.^  B.,  and 
C.  accordingly  made  regulations^ 
giving  to  the  master  the  whole 
management  of  the  charity  pro- 
perty, and  authorising  him  to  let 
on  fines,  and  appropriate  the  fines 
to  his  own  use.  In  1576,  an  act 
of  parliament  confirmed  the  char- 
ter of  1572,  and  the  ordinances 
made  or  to  be  made  by  A.^  B.^ 
and  C.  By  letting  on  fines,  the 
property,  which  was  worth  7>000/. 
a  year,  produced,  on  an  average, 
only  1200/.,  nearly  half  of  which 
consisted  of  fines,  and  was  re- 
ceived by  the  Master.  The  Court 
held,  that  this  ordinance  was  not 
authorised  by  the  charter  or  con- 
firmed by  the  act  of  parliament, 
and  that  even  if  it  were,  still  that 
this  proceeding  being  shewn,  in 
the  lapse  of  time,  to  be  prejudicial 
to  the  objects  of  the  charity,  the 
Court  would  direct  a  new  mode 
of   management  to  be  adopted. 

Ibid. 

Tt  3    CHILDREN. 
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CHILDREN. 

Dkbd,  L 
Implication. 

ISSUK. 

Lboacy. 


CLAIM. 

1.  Leave  given  to  executors  and 
devisees  in  trust  to  6Ie  a  claim  to 
have  the  will  established,  and  the 
trusts  performedf  and  the  admi- 
nistration of  the  estate.  Rickford 
▼.  Young.  Page  537 

2.  Practice  as  to  setting  down 
claims  for  hearing.  M^CuUock 
V.  Haggar.  546 

3.  Leave  given  to  amend  a  claim. 
Early  V.  Whiding.  549 

4.  Practice  where  claim  filed  afler 
bill  exhibited  for  the  same  pur- 
pose, and  decree  aflerwards  made 
in  the  suit  before  the  claim  heard. 
Dicher  v.  Hugo.  550 

CLASS. 

See  Costs,  4. 

Next  ov  Kin. 


COAL  MINE. 
Order  made,  on  motion,  for  an  inspec- 
tion of  coal-mines.   The  Attorney- 
General  v^  Chambers.  159 


COMMITTAL. 
A  motion  absolute  to  commit,  upon 
a  certificate  of  the  insufficiency 
of  a  third  exammation  before  the 


Blaster,  refused. 
Jrey. 


Al^rty  T.'ilff. 


COMPROMISE. 

See  Costs,  6,  7. 
Counsel. 


CONSTRUCTION. 
See  Will. 

CONTEMPT. 

Property  was  held  by  ^.,  B^  ana 
C,  in  trust  for  Z>.  for  life,  with 
remainder  to  her  children.  The 
children  filed  a  bill  against  the 
trustees  for  a  breach  of  trust,  and, 
by  the  decree,  the  trustees  were 
ordered  to  replace  the  fund.  C, 
afterwards,  being  in  contempt  for 
non-performance  of  the  decree, 

.  filed  a  bill  against  the  other  trus- 
tees, and  the  tenant  for  life,  al- 
leging that  they  had  received 
and  retained  the  produce  of  the 
breaches  of  trust,  and  seeking  to 
make  them  and  the  life  estate 
liable  to  indemnify  C.  Held, 
that  C*8  contempt  and  non-per- 
formance of  the  former  decree  did 
not  prevent  his  filing  the  second 
bill.     Taylor  v.  Taylor. 

RigeSSO 

CONTINGENT  GIFT. 
iS^e  Deed,  1. 

CONTINGENT  INTEREST. 

See  Payment  into  Court,  1. 

CON- 
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CONTRIBUTORY. 

By  a  deed  of  settlement,  of  a  joint 
stock  company,  executors  were 
not  to  be  proprietors.  Held, 
nevertheless,  that  they  were  con- 
tributories,  and  might  maintain  a 
petition  to  wind  up.  In  re  The 
Norwich  Yam  Company.  Page  S66 

CONVERSION. 

1.  A  testator  devised  his  real  es- 
tates  to  A.  and  B^  in  trust  to  sell 
and  pay  off  all  incumbrances 
thereon,  and  stand  possessed  of 
the  residue  *'  as  part  of  his  per- 
sonal estate."  He  bequeathed  his 
personal  estate  to  the  same  per- 
sons, in  trust  to  convert,  and  with 
the  produce  thereof  and  of  the 
sales  of  his  real  estates  to  pay  his 
debts,  &c.,  and  the  legacies,  and 
to  pay  the  residue  to  whom  he 
should  give  the  same  by  codicil. 
He  made  no  gift  of  the  residue. 
Held,  first,  that  the  incumbrances 
were  payable  out  of  the  real 
estate;  secondly,  that  the  debts 
and  legacies  were  payable  pari 
passu  out  of  the  mixed  fund  com- 
posed of  the  produce  of  realty 
and  personalty ;  and,  thirdly,  that 
of  the  surplus,  the  part  arising 
from  realty  belonged  to  the  heir, 
and  ^that  from  the  personalty  to 
the  next  of  kin.  ShaUcross  v. 
Wright.  505 

2.  A,  and  B.  had  conflicting  claims 
to  a  freehold  estate.  A.  proposed 
that  the  estate  should  be  sold  as 
soon  as  possible,  and  the  produce 


divided  between  them,  and  that 
until  the  sale,  a  Receiver  should 
be  appointed  to  divide  the  rents 
in  the  same  proportions.  This 
was  accepted  by  B.  Before  the 
sale,^  which  was  postponed,  A* 
died  intestate.  Held,  that  the 
prc^erty  had  been  converted  into 
personalty,  and  that  AJs  next  of 
kin,  and  not  his  heir,  were  entitled. 
Hardey  v.  Hatokshaw.  Page  552 
3.  In  such  cases,  the  effect  of  the 
act  is  to  be  considered,  and  not 
the  intention  as  affecting  the  real 
and  personal  representatives.  Ibid* 
See  Domicile. 

COPY  BILL. 
A.  and  J3.,  the  representatives  of 
a  surviving  trustee,  were  made 
parties  to  a  suit  respecting  the 
trust  property,  and  were  served 
with  a  copy  bill,  and  not  with 
subpoena.  They  objected  from 
the  beginning,  but  did  not  inter- 
vene. New  trustees  were  ap- 
pointed, and  seven  years  after- 
wards an  order  was  made,  in  the 
absence  of  ^.  and  B.,  for  the  dis- 
tribution of  the  fund  and  delivery 
out  of  Court  of  the  title  deeds. 
A  petition  by  A.  and  B.  to  dis- 
charge the  order  was  dismissed 
with    costs.      Doi^le    v.    Doyk. 

471 

COSTS. 
I.  It  is  not  necessary  to  bring  up  a 
party  who  is  in  custody  for  non- 
payment  of   costs.      Oldfieid  v. 
Cobbett.  91 

Tt  ^         2.  There 
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2.. .There  is  no  such  rule  in  equity, 
that  the  Attorney-General  is  not 
entitled  to  receive  costs.  The 
Aiiorney^General  v.  The  CoT" 
poraiion  of  London.        Page  171 

3.  Costs  awarded  to  the  Attorney* 
•    General  to  be  paid  by  DefendantSi 

who  had  failed  in  exceptions  to 
the  Master's  report.  lUd. 

4.  Real  estates  were  devised  in  trust 
to  raise  a  legacy  for  a  class  of 
neat  of  kin.  The  legacy  was 
raised  and  carried  to  a  separate 
account  in  the  suit,  and  after- 
wards costs  were  incurred  in  as- 
certaining the  class  in  the  Master's 
office.  Upon  petition  of  the  le- 
gatees, such  costs  were  held  to  be 
a  charge  on  the  estate,  and  were 
ordered  to  be  raised.  Dugdale  v. 
Dugdale.  24*7 

5.  A  petition  was  presented  to  wind 
up  an  incorporated  railway  com- 
pany, but  before  it  had  been  heard, 
an  act  passed,  exempting  such 
companies.  No  costs  were  given 
on  dismissing  the  petition.  In  re 
The  Direct  London  and  PortS" 
mouth  Railxjoay  Company.  269 

6.  Parties  compromised  the  subject- 
matter  of  the  suit,  without  pro- 
viding for  the  costs.  Held,  that 
the  cause  could  not  be  afterwards 
heard,  for  the  purpose  of  deter- 
mining the  costs  alone,  and  it  was 
struck  out  of  the  paper.  Whalley 
v.  Lord  Suffield.  402 

7.  Upon  the  trial  of  an  issue  between 
an  infant  and  an  adult,  terms  of 
compromise  were  signed  by  their 
Counsel,  and  the  cause  was  with- 


drawn. The  agreement,  though 
such  as  the  Court  would  have 
sanctioned,  was  not  binding  on  the 
infant.  The  adult  afterwards  re- 
fused to  be  bound  by  the  arrange* 
ment.  A  new  trial  was  directed, 
and  the  adult  party  was  ordered  to 
pay  so  much  of  the  costs  of  the 
issue  as  had  been  rendered  fruit- 
less, and  could  not  be  rendered 
available  on  the  subsequent  trial. 
Hargrove  v.  Hargrove.  Page  408 
S.  Upon  an  inquiry  before  the  Bias- 
ter,  a  party  put  in  an  insufficient 
examination.  Upon  an  ex  parte 
motion,  he  was  ordered  to  pay 
the  costs  thereby  occasioned. 
AU/rey  v.  Allfrey.  420 

Se^  Abandonment  of  Order. 
Appearance,  1« 
Attachment. 
Irregularitt»  I. 
Motion,  1,  2. 
Railway,  16. 
Set-off. 

Staying  Procerdings,  1. 
Taxation. 
Trustee  Indemnity  Act,  1>  S. 

COUNSEL. 

On  the  trial  of  an  issue,  the  com- 
mon law  Counsel  entered  into  an 
arrangement  as  to  all  the  matters 
in  dispute  in  the  cause.  Held, 
that  the  matters  were  not  so  dis- 
tinct as  to  be  beyond  his  authority. 
Hargrove  v.  Hargrove.  408 

See  Costs,  7* 
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COVENANT. 
S^tf  Leaseholds^  1,  2. 

CUMULATIVE  LEGACY. 

By  his  will  the  testator  bequeathed 
his  residue  between  Ann  Sarah 
Parker  and  ten  other  persons 
(naming  them.)  Two  of  the  le- 
gatees having  died^  the  testator, 
by  a  codicil,  gave  the  residue  be- 
tween eight  persons,  naming  them, 
and  Ann  Sarah  Parker,  G.  F^  and 
Ann  Parker.  It  appeared  that 
Ann  Sarah  Parker  and  Ann 
Parker  were  the  same  persons. 
Held,  that  she  was  entitled  to  one- 
tenth,  and  not  to  two-elevenths  of 
the  residue.  Bead  v.  Strange- 
xvai/s.  Page  323 


DEBT. 
See  Administration. 

Equitable  Assignment. 
Physician. 

DECREE. 

A  schoolmaster  retained  all  the  rents 
of  a  charity  estate,  af^er  making 
small  fixed  payments  to  the  alms- 
people.  At  the  hearing,  the  Court 
held  that  he  was  not  entitled  to 
do  so,  and  made  a  decree,  refer- 
ing  it  to  the  Master  to  enquire 
what  the  charity  estate  and  pro- 

;.  perty  consisted  of,  and  to  settle  a 
proper  scheme  for  the  manage* 


ment  of  the  estates  and  property^ 
and  <*  for  the.  application  of  tlie 
future  rents  and  profits  of  the 
school."  No  account  was  directed 
against  the  schoolmaster.  Held, 
that  **  future  rents "  meant  all 
those  subsequent  to  the  decree, 
and  the  schoolmaster  having  died 
before  the  scheme  had  been  set- 
tled,, the  Court,  on  a  supplemental 
information,  directed  an  account 
against .  his  personal  representa- 
tives of  the  rents  received  subse- 
quent to  the  decree.  The  Attorney'^ 
General  v.  Tufneil.  Page  35 

DEED. 

1.  A  sum  was  vested  in  trustees, 
upon  trust,  declared  by  deed.  The 
deed  recited  an  intention  to  make 
some  provision  for  A.  and  her  chil- 
dren, and  declared,  that  the  trus- 
tees should  hold  the  fund  for  A. 
for  life,  and  upon  her  death,  or 
doing  any  act  to  incumber  her  in- 
terest, the  trustees  were  to  stand 
possessed,  *<  if  there  should  be 
one  child  of  A*  then  living,  the 
said  stock  to  be  an  interest  vested 
in  such  child  at  twenty-one,  and 
to  be  paid  accordingly,  if  such 
age  should  happen  after  the  death 
orA.y  and  if  not,  immediately  on  her 
death  or  making  any  charge."  And 
if  there  should  be  two  or  more 
SUCH  children,  then  the  stock  to 
be  transferred  amongst  such  chil- 
dren, in  equal  shares,  at  the  age 
of  twenty-one,  if  A,  should  be 
dead ;  but  if  not,  then  immediately 
after  her  decease  or  having  made 

such 
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. '  Bucb  incQinbranee.  The  deed  con* 
^  taincd  ckiises  of  sumvorthip  in 
case  of  any  ohtid  dying  under 
twenty*one«  as  to  **  the  thare  in- 
.  tended  to  be  thereby  provided  for 
1  such  child  dying/'  and  also  clauses 
. .  for  maintenance,  advancement, 
.  and  accruer.    There  were  several 

-  children ;  one  attained  twenty-one, 
and  died  in  the  life  of  A» :  Held, 
that  her  representatives  did  not 

-  participate  in  the  fund.     Sky}per 

-  v.  Kuig.  Page  29 
9.  Construction  of  a  gift  over  upon 
>  death  before  becoming  entitled  to 

payment.  In  re  Williams.  SI 7 
8.  Personalty  was  given  to  parents 
for  life,  with  remainder  to  all  their 
children  equally,  the  shares  to  be 
paid  at  twenty-one  or  marriage, 
unless  in  the  lifetime  of  the  pa- 
rents, in  which  case,  payment  was 
to  be  made  on  the  death  of  the 
survivor.  There  was  a  gift  over 
on  the  death  N>f  a  child  before 
becoming  entitled  to  payment.  A 
child  attained  twenty-one,  but 
died  in  the  lifetime  of  her  parents : 
Held,  that  the  gift  over  did  not 
take     effect.     In   re    WiUiams, 

317 

DELAY. 
See  Injunction,  1. 

DEMURRER. 
1.  Where  authority  is  given  to  take 
land  for  a  public  purpose,  and  pay 
the  money  into  Court  to  be  dealt 
with  "  on  petition,'*  the  ordinary 
jurisdiction  of  the  Court  to  pro- 


ceed by  bill  is  not  exduded,  and, 
therefore,  a  demurrer  will  not  hold 
in  such  a  case.  Hyefe  ▼.  Edwards. 
PagelGO 
2.  Under  an  act,  certain  monies  were 
to  be  distributed  on  petition.  A 
reference  being  directed  to  ascer- 
tain the  persons  entitled,  one  who 
was  not  a  party  to  the  reference 
went  in  thereunder  and  failed.  He 
afterwards  filed  a  bill,  on  the 
ground  that  he  was  in  want  of 
discovery  and  evidence,  whidi  be 
could  not  obtain  in  the  reference. 
The  Court,  though  it  held  that 
the  bill  was  not  demurrable, 
nevertheless  stayed  the  proceed- 
ings  therein  until  the  Master  had 
made  his  report.  Ibid.  253 

See  Arbitration. 
ExcaPTiONS,  1. 
Power,  1. 
Railway,  8,  9. 


DEVISE. 

A  testator  provided  that,  if  <<his 
daughter  should  have  no  issue 
male  of  her  body  living  at  her 
death,  or  no  such  issue  male  as 
should  be  entitled  by  the  true 
meaning  of  that  his  will  to  his 
real  estates  thereby  limited,  then 
and  in  either  of  those  cases  he  de- 
vised the  estates"  to  the  daughters 
of  his  daughter  living  at  her  death. 
Held,  by  the  Master  of  the  Rolls 
and  Court  of  Exchequer,  contrary 
to  the  opinion  of  the  Court  of 
Q.  B.,  that  the  words  "such  issue 
male"  were  to  be  read  *« issue 

male 
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male  of  her  body*'  timplj,  and 
not  ^  issue  male  of  her  body  living 
ai  her  detUh^'*  and  that  upon  any 
fiulure  of  issue  male  of  the  daughter, 
her  daughters  took  the  estate. 
WiUon  ▼.  Eden.  Page  454 

DISCOVERY. 

There  is  no  authority  for  saying,  that 
the  grantee  of  an  office,  the  duties 
of  which  are  performed  upon  land 
originally  belonging  to  the  grantor, 
is  not  entitled  to  compel  the 
grantee  of  the  office»  claiming  the 
land,  to  discover  the  means  by 
which  he  lias  (as  he  alleges), during 
his  exercise  of  the  office,  become 
entitled  to  the  land  or  property 
upon  which  the  authority  to  grant 
the  office  depends.  The  Attorney' 
General  ▼.  The  Corporation  of 
London*  8 

See  Answer,  I,  2,  S. 

Coal  Mine. 

Production  of  Documents. 

DISSOLUTION. 

See  AOREBMSNT. 

DIVORCE. 

See  Fraudulent  Conveyance. 

DOMICILE. 

A  feme  covert^  domiciled  with  her 
husband  in  Scotland,  was  entitled 
to  the  produce  of  a  real  estate  in 
England  directed  to  be  sold.  Upon 
proof  that,  by  the  law  of  her  do- 
micile, her  pek'sonal  estate  vested 


absolutely  in  the  husband,  and 
that  she  had  no  equity  to  a  settle- 
ment, the  estate,  being  unsold,  was 
directed  to  be  conveyed  to  the 
husband  in  fee.  Hikkcoekv.Clen» 
dinen.  Page  6t^ 

DYING  WITHOUT  ISSUE. 
See  Implication. 


ELECTION. 

A.  B*y  an  heir,  elected  to  take  against 
the  will,  and  required  the  exe- 
cutors to  complete  a  contract  en- 
tered into  by  the  testator  for  the 
purchase  of  a  freehold  estate,  and 
it  was  conveyed  to  him.  He  never- 
theless received  great  benefits  un- 
der the  will.  Held,  that  the  parties 
disappointed  by  the  election  had 
no  lien  on  the  estatefor  the  amount 
received ;  but  that  they  were  en« 
titled  to  prove  against  the  estate 
of  A.  B.  for  the  whole  amount  re- 
ceived by  him  ,  under  the  will. 
Greenxvood  v.  Penny,  403 

EMBLEMENTS. 

Devise  of  real  estate  in  the  occupa- 
tion of  the  testator,  in  trust  for  A. 
with  a  bequest  of  all  live  and  dead 
stock,  and  all  personal  estate  to 
fi.  Held,  that  the  emblements  on 
the  real  estate  passed  to  B.  Rudge 
V.  mnnall.  357 

ENQUIRY. 
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ENQUIRY. 

See  Costs,  4. 

EQUITABLE  ASSIGNMENT. 

L  A  creditor,  by  ordering  or  di- 
recting his  debtor  to  pay  the  debt 
to  another  person,  may,  in  equity, 
effectually  assign  the  debt  to  such 
other  person.  Rodick  v.  Gandell. 
Page  S25 

2.  In  equity,  there  may  be  a  valid 
assignment  of  funds  or  property 
to  be  subsequently  acquired,  even 
in  cases  where  the  acquisition  de- 
pends on  contingencies  and  pos- 
sibilities only.  Ibid. 

S.  A  Railway  Company  was  indebt- 
,  ed  to  A,i  their  engineer,  who  was 
greatly  indebted  to  his  banker.  The 
latter  having  pressed  for  payment 
or  security,  A,  by  letter  to  the  soli- 
citors of  the  Company,  authorised 
tliem  to  receive  the  money  due  to 
him  from  the  Railway  Company, 
and  requested  them  to  pay  it  to 
the  banker.  The  solicitors,  by 
letter,  promised  the  banker  to  pay 
him  such  money  on  receiving  it. 
Held,  that  this  did  not  amount 
to  an  equitable  assignment,  and 
the  solicitors  having  received  the 
amount  and  paid  it  over  to  A. : 
held,  secondly,  that  this  was  no 
more  than  a  promise  or  under- 
taking, for  which  the  solicitors 
might  possibly  be  responsible  at 
law,  but  that  the  remedy  was  not 
in  equity.  Ibid, 


EVIDENCE. 

AAcr  publication,  the  Plaintiff  dis- 
covered material  evidence:  leave 
was  given  upon  motion  to  examine 
witnesses  to  prove  it.  Gregory 
V.  Mart/church.  Page  275 

See  Interrogatories. 
Witness. 

EXAMINATION. 

See  Committal. 
Costs,  8. 


EXCEPTIONS. 


L  Defendants  filed  a  demurrer  and 
answer,  and  the  demurrer  being 
overruled,  they  obtained  time  to 
answer.  They  filed  a  further  an* 
swer ;  on  special  application,  leave 
was  given  to  the  Plaintiff  to  file 
exceptions  thereto,  although  be 
had  not  filed  any  to  the  original 
answer.  The  Attorney-General  v. 
The  Corporation  of  London.   217 

2.  An  omission  to  give  notice  of  the 
filing  of  exceptions  on  the  same 
day  does  not  render  a  subsequent 
order  of  reference  irregular ;  but 
the  omission  is  matter  of  com- 
pensation in  time,  upon  a  proper 
application.    Lowe  v.  WiUiams. 
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S.  On  the  6th  of  March,  the  Plaintiff 
took  exceptions,  but  did  not  serve 
notice  until  the  next  day,  and  he 
obtained  an  order  to  refer  on  the 
15th..  A  motion  to  dischaj^  the 
order  was  refused.  Hid* 

^  The 
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4.  The  filing  of  exceptions  for  im- 
pertinence may,  before  a:  reference 
of  them,  be  shewn  as  cause  against 

.  dissolving  the  common  injunction. 
Bifng  V.  Clark.  Page  608 

5.  Where  exceptions  for  imperti- 
nence are  shewn  as  cause,  the 
Raintiffshould  be  put  under  terms 
to  obtain  the  Master's  report 
within  a  limited  time,  although 
the  General  Orders  do  not  pro- 
vide for  such  a  case.  Ibid. 

See  Injunction,  5. 

Insufficiency,  1,  2. 
Irregularity,  2. 

EXECUTORS. 
See  Leaseholds,  1,  2. 

EXONERATION. 

1»\A  testator  had  mortgaged  his 
estate  S*  By  his  will,  he  directed 
his  debts,  other  than  the  mort- 
gage, to  be  paid  out  of  a  specified 
part  of  his  personal  estate;  he 
recited  his  intention  of  forthwith 
paying  off  a  great  part  of  the 
mortgage  debt,  and  he  directed 
that  "  the  balance  '*  of  such  mort- 
gage should  be  paid  by  sale  of 
timber  on  the  S.  estate.  He  made 
no  bequest  of  his  general  personal 
estate.  Held,  that  the  mortgage 
was  payable  first  out  of  the  general 
personal  estate ;  secondly,  out  of 
the  descended  real  estate;  and, 
thirdly,  out  of  the  timber  money. 
Lomax  v.  Lomax*  285 

2.  A  testator  gave  several  life  annui- 
ties, one  of  which  was  (expressed  in 
the  alternative),  either  10/.  a  year, 


or  5/.  and  a  tenetnent  (part  of  the 
N.  estate),  and  he  charged  them 
all  on  the  ^.  estate.'  Held,  that 
all  the  annuities  were  charged  ex- 
clusively on  that  estate.  -  Lomax 
y.  Lomax.  Page  285 

EXPUNGING. 

See  Scandal  *  and   Imperti- 
nence. 


FEME  COVERT. 

Attachment  for  want  of  answer  or- 
dered, ex  parte,  against  a  Jeme 
covert,  who  had  appeared  and  was 
at  liberty  to  answer  separate  from 
her  husband.     Taylor  v.  Taylor. 

271 

FORECLOSURE. 

See  Mortgage. 

FORFEITURE. 
See  Election. 

FORMA  PAUPERIS. 
See  Pauper. 

FRAUD, 

An  agreement  to  release  executors 
entered  into  about  three  months 
after,  an  infant  came  of  age,  and 
carried  into  effect  about  three 
months  subsequently  by.  deed,  set 
aside ;  the  agreement  having  been 
entered  into  in /the  absence  of 
proper  independent  advice  and 
assistance 
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astistancey  and  without  a  proper 
opportunity  of  examtniDg  Uie  ac- 
countSi  and  the  deed  having  been 
executed  under  the  same  influencey 
and  without  a  j^per  and  neces* 
vary  examination  and  verification 
of  the  accounts.  Thornber  r. 
Sheard.  Page  589 

See  Arbttratiok. 

Parent  amp  Chilp. 

Power,  1* 

Settiko     ai^pe     Comvxt- 

AHCE. 


FRAUDULENT  CONVEYANCE. 

In  184^f  a  husband,  pending  pro- 
ceedings against  him  in  the  Ec- 
clesiastical Court  for  a  divorce, 

.  executed  a  voluntary  settlement 
of  real  and  personal  estate.  Se^ 
questration  afterwards  issued 
against  him,  which  was  defeated 
by  the  deed.  This  Court  set 
aside  the  deed.  Blenkinsapp  v. 
Blenkinsopp.  568 


GENERAL  ORDER& 

2Srd  Order  of  August,  1841. 

See  Copy  Bill. 

^th  Order  of  August,  1841. 

See  AppearancSv  2. 

24th  Order  of  October,  184& 

See  ExCBPTiOKB,  2,  S. 

IGth  Order  of  May,  1845*    Art.  84. 

See  Amenpmbnt. 
41st  Order  of  Afoy,  1845. 

See  SCAKPAL  AMP  iMPERTt- 
KSKCX. 


8Snd  Order  of  Maif,  1845. 

See  Pro  Confbsso,  & 
86th  Older  oiMay,  1845. 

See  Pro  CoNFieBsso,  1. 


HEARING. 
See  Costs,  6L 

HEIR  AND  NEXT  OF  KIN. 
See  CoHVERsiOM,  I. 

HEIR  LOOMS. 

As  to  the  custody  of  plate  left  as 

heir  looms,  in  the  interval  before 

any  person  became  entitled  to  the 

possession.      Ellis   v.    MtuiodL 

RigelOi 

HUSBAND  AND  WIFE. 

See  Domicile. 

Fraupulent  Conysyanci. 


IMPERTINENCE. 

Though  a  Plaintiff  cannot  compel  a 
Defendant  to  make  a  discoveiyof 
his  returns  for  income  tax,  still  a 
statement  (as  evidence  of  a  niis* 
representation  of  the  vahie  of  his 
busbess)  that  he  made  such  re- 
turns, is  not  impertinent.  MU' 
diell  V.  Kaecker.  ^ 

See  Exceptions,  4. 

IMPUCATION. 
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IMPLICATION* 
Pecuoiaiy  legacies  were  severally 
given  to  il.,  A,  a  and />.  "dur- 
ing their  natural  livea;'*  and  in 
case  of  the  demise  of  any  of  them 
"without  legitimate  issue/'  his 
proportion  was  to  be  divided 
amongst  the  survivors.  A.  died, 
leaving  children.  Held  that  they 
did  not  take  by  implication,  but 
that  on  AJ%  death,  l^s  legacy  fell 
into  the  residue.  Ranehgh  v. 
Randagh.  Page  200 

IMPROVEMENTS. 

A  tesUtor  devised  his  estates,  in 
trust,  after  deducting  out  of  the 
rents,  taxes,  repairs,  ^imprwe- 
menu**  Ac,  and  "all  other  ne- 
cessary outgoings,"  to  divide  the 
surplus  between  A.  B.  and  other 
persons  for  life.  Held,  that  an 
expenditure  for  new  farm  build- 
ings &c.f  not  stated  to  be  with  a 
view  of  improving  the  rents  or  to 
secure  the  continuance  of  the 
old  tenants,  was  not  within  the 
term  improvements.  JValpok  v. 
Bottghion^ 


INCOME  TAX.  * 

A  purchaser  paying  his  purchase* 
money,  with  interest  into  Court, 
is  not  to  deduct  the  income  tax 
payable  on  the  interest  HunMe 
V.  Humble.  4S 

&e  Impbrtinsnce. 


See  Lbasbrolds,  1,  2. 

INFANT, 
After  the  death  of  their  father,  in- 
fants petitioned  for  an  allowaDce 
for  maintenance  out  of  their  for- 
tunes. Held  that  such  mainten- 
ance was  to  be- determined  irrc». 
spective  of  the  means  of  their 
mother  to  support  them  out  of 
her  own  fortune.  Doughs  v. 
Andrews.  Pag©  SIO 

iS^  Costs,  7. 

Parxnt  and  Child. 

INJUNCTION. 
h  A  special  iojonctioD,  on  notice,  to 
prevent  the  infringement  of  a  pa- 
tent refused,  on  the  ground  o£ 
delay,  notwithstanding  the  Court 
had  a  strong  impression  in  favour 
of  the  Plaintiff  *b  right.  Bridson 
V.  Benecke.  i 

2.  An  injunction  was  refused,  and 
the  Plaintiff  put  to  establish  his 
legal  right.  He  was  successful 
on  the  trial,  but  the  Defendante 
tendered  a  bill  of  exceptions.  An 
injunction  was  granted,  under  the 
circumstances,  before  the  bill  of 
exceptions  had  been  disposed  oC 

Ibid. 

8.  By  oonsent  an  injunction  was 
made  perpetual  upon  motion. 
Morrell  v.  Peanon.  284 

4.  An  equitable  tenant  for  life  being 
in  possession  of  the  estate,  he  and 
his  lessee  had  committed  waste 

and 
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and  refuted  to  permit  the  trustee 
to  examine  the  condition  of  the 
land.  The  trustee  having  brought 
ejectment,  the  Court*  under  the 
circumstances,  refused  to  continue 
an  injunction  to  restrain  the  ac- 
tion, even  on  the  Plaintiff  under- 
taking to  cut  no  more  timber,  and 
to  permit  the  inspection.  Pugh 
V.  Vaughan.  Page  517 

5.  A  motion  being  made  to  dis- 
solve the  common  injunction,  it 
appeared  that  the  Plaintiff  had 
not  been  able  to  procure  an  office 
copy  of  the  answer.  '  Time  was 
given  to  him  to  elect  whether  he 
M'ould  shew  exceptions  or  merits 
as  cause.     Byngv.  Clark.        536 

See  Exceptions,  4. 
Irregularity,  3. 
Partner. 

Railway,  4,  5.  13,  14.  18. 
M^iNDiNO  UP  Act,  2. 

INSOLVENT. 

Articles  were  executed  previous  to 
a  marriage,  by  which  the  hus- 
band and  wife  agreed,  that  all 
property,  estate,  and  effects  to 
which  the  husband  or  wife  might 
thereafter  become  entitled,  should 
be  settled'  to  such  uses  as  the 
wife  should  appoint;  and  in  de- 
fault, on  trusts  for  the  husband, 
wife  and  children.  At  the  time, 
neither  husband  nor  wife  had  any 
property,  the  husband  was  insol- 
vent, and  soon  af\er  the  marriage 
took  the  benefit  of  the  Insolvent 
Act.  Property  subsequently  de- 
scended on  him.    Held,  as  against 


his  assignee,  that  it  was  bound  by 

the  articles.      Hardey  v.  Green. 

PageIS2 


INSPECTION. 
Ste  Coal  Mine. 

INSUFHCIENCY. 

1.  Exceptions  for  insufficiency  will 
•   be  over-ruled,  if  they  vary,  m  a 

material  particular,  from  the  form 
of  the  interrogatory,  as  where  the 
interrogatory  is  in  the  present 
tense  and  the  exception  is  in  the 
past.  '  The  Duke  of  Brunswick  v. 
The  Duke  of  Cambridge.         279 

2.  An  interrogatory  asked  whether 
qertain  sums  had  not  come  to  the 
Defendant's  hands,  and  whether 
he  had  not  applied  <<the  same." 
llie  Defendant  denied  that  any 
sums  had  come  to  his  hands,  but 
did  not  answer  the  remainder. 
Held,  that  the  answer  was  suffi- 
cient. Ibid.  280 

3.  An  interrogatory  asked  whether 
the  Defendant  had  not  had  com- 
munication with  A.  B.  and  C.  D. 
and  other  persons.  The'  answer 
admitted  communications  with 
A.B.f  but  denied  any  with  any 
other  persons,  omitting  the  name 
of  C.  D.  Held,  that  being  spe- 
cially interrogated  as  to  C.  D^ 
the  general  answer  was  insuffi- 
cient.    Ibid.  281 


INTEREST- 
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INTEREST. 

See  Maintenance. 

Vendor   and  Purchaser,  49 
5,6. 

INTEREST  (OF  JUDGE.) 
See  Jurisdiction,  1,  2,  3,  4,  5. 

INTERROGATORIES. 

1..  Under  a  decree  in  a  special  form 
directing  the  Master  to  take  trust 
accounts,  the  Master  allowed 
special  interrogatories,  without 
requiring  a  previous  state  of  facts. 
Held,  that  there  was  do  irregu- 
larity, and  also  that  there  had 
been  a  waiver  by  the  accounting 
party  obtaining  time  to  put  in  his 
examination  thereto.  AUfrey  ▼• 
Allfrey.  Page  292 

2.  Interrogatories  for  the  examina- 
tion of  witnesses  held  not  leading, 
but  the  Court  reserved  to  the 
Defendant  the  right  to  object  to 
the  depositions  at  the  hearing. 
Gregory  v.  Marychurch,  S98 

INVESTMENT. 
See  Will. 

IRREGULARITY. 
L  Order  for  taxation,  made  upon 
affidavit  of  service,  discharged 
wth  costs  s  the  petition  having 
misrepresented  the  case,  and  the 
real  facts  being  found  not  to 
warrant  the  order.    In  re  Rees, 

256 
Vol.  XIL 


2.  Tlie  Master  overruled  the  second 
exception,  and  allowed  the  others. 
After  a  further  answer,  the  Plain- 
tiff obtained  an  order  of  course, 
referring  back  the  answer  on  the 
second  and  other  exceptions:  it 
was  discharged  with  costs.  Em- 
moH  V.  Emmott.  Page  557 

3.  A  Defendant  having  filed  a  plea 
and  answer,  obtained  at  the  Rolls 
an  order  nisi  to  dissolve  the  com- 
mon injunction.  Held  irregular; 
but  the  Plaintiff  having  afterwards 
appeared  before  the  V.  C.  £.,  and 
undertaken  to  shew  cause  on  the 
merits,  held,  secondly,  that  this 
was  a  waiver  of  the  irregularity ; 
and,  thirdly,  that  the  waiver  might 
be  taken  notice  of,  on  a  motion 
to  discharge  the  order  of  course 
at  the  Rolls.     St.  John  v.  Phelps, 

606 
See  Exceptions,  2,  3. 
Waiver. 

ISSUE. 

<< Lawful  issue"  in  a  will,  held,  upon 
the  context,  to  mean  **  children," 
and  that,  to  the  exclusion  of 
**  grandchildren  *'  born  prior  to 
the  period  of  distribution.  Ed' 
toards  v.  Edwards.  97 

See  Devise. 

ISSUE  AT  LAW. 

See  Costs,  7. 
Counsel. 

JOINT  ESTATES. 
See  Thellussok  Act. 

Uu  JOINT 
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JOINT  STOCK  COMPANY. 

See  CONTBIBDTOBT* 

JOINT  TENANCY. 

See  Next  of  Kik. 

Tenancy  by  Entibeties. 

JURISDICTION. 

1.  When  the  Lord  Chancellor  is  a 
party  to  a  suit^  the  bill  is  ad- 
dressed to  the  King^  and  the 
cause  is  heard  by  the  Master  of 
the  Rolls :  but  the  decree  is  for- 
mally and  technically  completed, 
made  final,  and  enrolled  as  the 
decree  of  the  King.  But  where 
a  public  company,  in  which  the 
Lord  Chancellor  has  shares,  are 
suitors,  the  bill  cannot  properly 
be  addressed  to  the  Queen  in 
Chancery.  The  Grand  Junction 
Canal  Company  v.  Dimes.  Page  6S 

2.  It  is  a  general  rule  that  no  one 
ought  to  be  a  judge  in  his  own 
cause,  and  no  judge  ought,  by 
himself  or  his  deputy,  to  hear  and 
determine  a  cause,  or  make  an 
order,  or  do  any  judicial  act,  in  a 
cause  in  which  he  has  a  personal 
interest;  but  even  in  a  case  of 
imputed  interest,  a  judge  is  not 
incapacitated  from  making  an 
order,  if,  by  refusing  to  do  so, 
justice  would  be  denied.        Ibid. 

S.  There  is  not,  and  cannot,  in  any 
case,  be  an  incapacity  to  make 
any  order  or  do  any  act  in  a 
matter,  within  the  proper,  pecu- 


liar and  exclusive  jurisdiction  of 
a  judge's  office,  if  such  order  or 
act  be  necessary  to  prevent  a 
failure  of  justice.  Whatever  a 
judge's  interest  may  bcy  if  justice 
cannot  be  had,  without  an  act  or 
order  of  his,  he  cannot  lawfully 
refuse  to  do  the  act,  or  make  the 
order  required.  In  cases  where 
questions  of  this  kind  arise,  the 
judge  must  have  a  certain  degree 
of  discretion,  and,  having  the 
capacity,  his  duty  does  not  ex- 
tend further  than  the  necessity  of 
the  case  requires:  if  there  are 
other  judges  having  co-ordinate 
jurisdiction,  he  may  and  ought  to 
refuse  to  act ;  but  if  he,  like  the 
Lord  Chancellor,  should  be  the 
sole  judge  having  jurisdiction  in 
the  case  it  is  otherwise.  The 
Grand  Junction  Canal  Company 
v.  Dimes.  Page  63 

4.  In  a  suit  in  which  an  incor- 
porated company  were  Plaintiffs, 
a  decree  was  pronounced  by  the 
Vice-Chancellor  of  England^  and 
was  affirmed,  on  appeal,  by  the 
Lord  Chancellor.  It  was  after- 
wards discovered  that  the  Lord 
Chancellor  was  a  shareholder  in 
the  Company,  and  a  motion  was 
made  to  discharge  the  order  of 
the  Lord  Chancellor,  on  the 
ground  of  his  interest  in  the  mat- 
ter rendering  it  void.  Tlie  Mas- 
ter of  the  Rolls  was  of  opinion 
that  the  motion  ought  to  be  re- 
fused with  costs.  Ibid. 

5.  The  signing  of  a  decree  of  a 
subordinate  judge  by  the  Lprd 
Chancellor  is  a  judicial  act.   Ibid. 

See 
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See  Arbitration. 

Master  of  ths  Rolls. 
Taxation,  5.  10. 

LANDS    CLAUSES    CONSOLI- 
DATION  ACT. 

A  railway  company  took  lands,  the 
subject  of  an  administration  suit, 
and  in  which  infants  and  married 
women  were  interested,  and  a  re- 
ference was  made  to  the  Master 
in  the  cause,  to  ascertain  what 
course  was  the  most  beneficial  for 
the  parties  under  disability.  The 
company  was  directed  to  pay  all 
the  costs,  charges,  and  expenses 
of  the  petition  and  reference. 
Picard  v.  Mitchell.  Page  486 

See  Railway,  17. 

LEASE. 
See  Charity,  1,  2. 


1 


LEASEHOLDS. 


A  testator  held  long  leaseholds, 
some  as  original  lessee  and  others 
as  assignee.  They  were  sold  in 
the  suit.  Held,  that  the  execu- 
tors were  entitled  to  be  indemni- 
fied against  the  eventual  breaches 
of  the  covenants,  either  by  a  re- 
tainer in  Court  of  a  part  of  the 
assets,  or  by  a  security  of  the 
legatees  to  refund.  Dobson  v. 
Carpenter.  370 

2.  A  reference  was  in  such  case 
made  to  the  Master  to  ascertain 
what  liabilities  the  estate  might 
be  subject  to,  in  respect  of  the 
covenants,  and  what  amount  ought 
to  be  set  apart,  with  liberty  to  the 


legatees  to  propose  a  proper  secu- 
rity.   Dobson  ▼.  Carpenter. 

Page  370 

LEGACY. 

Bequest  to  '^  my  son  William  or  his 
children."  Held,  that  the  son 
who  survived  was  absolutely  en- 
titled, and  that  the  children  could 
only  take  by  substitution,  in  case 
of  the  death  of  their  parent.  Pen- 
ley  V.  Penley.  547 

LEGACY  DDTY. 
See  Taxation,  2. 

LEGAL  PERSONAL  REPRE- 

SENTATIVES. 
See  Payment  out    of  Court,2. 

LIEN. 
See  Election. 

LIFE  INTEREST. 

Bequest  to  the  children  of  A  B,  for 
life ;  but  in  case  of  death  before 
marriage,  his  share  to  go  to  the 
survivors.  In  the  margin  was 
written,  ''what  is  to  become  of 
the  principal  ?  The  share  of  the 
parent  to  be  divided  amongst  the 
children,  if  any.  Quare,  to  be 
put  in  afterwards  in  a  proper  man- 
ner." The  children  of  A.  B.  all 
died  unmarried.  Held,  that  the 
gifl  was  for  life  only,  and  not  an 
absolute  gift  cut  down  merely  to 
admit  their  children.  Kay  v.  JVin^ 
der.  610 

Uu2      LIMITED 
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LIMITED  APPEARANCE, 
See  Appearance,  2. 

LORD  CHANCELLOR. 
See  Jurisdiction,  1,  2,  3,  4,  5. 


MAINTENANCE. 

A  testator  standing  in  loco  parentis^ 
gave  to  trustees  a  legacy  of  4000/., 
on  trust  to  pay  it  to  A,  i?.,  on  his 
attaining  twenty-one.  He  autho- 
rised them  to  raise  it  by  mort- 
gage of  his  real  estates  ;  and  out 
of  the  monies  thereby  bequeathed, 
to  raise  such  sum,  not  exceeding 
the  interest  at  4  per  cent,  of  the 
expectant  portion,  as  to  them 
should  seem  sufficient  for  mainte- 
nance: Held,  that  the  legatee, 
during  minority,  was  entitled  to 
maintenance  only,  and  not  to  the 
whole  amount  of  interest  on  the 
legacy. .  Rudge  v.  IVinnalL 

Page  357 

See  Infant* 

MARRIAGE  SETTLEMENT. 

Articles  were  executed  previous  to 
a  marriage,  by  which  the  husband 
and  wife  agreed,  that  all  property 
estate  and  effects  to  which  the 
husband  or  wife  might  thereafter 
become  Entitled,  should  be  settled 
to  such  uses  as  the  wife  should 
appoint ;  and  in  default,  on  trust 
for  the  husband,  wife  and  children. 


At  the  time  neither  husband  nor 
wife  had  any  property,  the  hus- 
band was  insolvent  and  soon  ader 
the  marriage  took  the  benefit  of 
the  Insolvent  Act.  Property  sub- 
sequently descended  on  him.  Held, 
as  against  his  assignee,  that  it  was 
bound  by  the  articles.  Hardey  v. 
Green.  Page  182 

MASTER  OF  THE  ROLLS. 

Whether  the  Master  of  the  Rolls 
has  jurisdiction  to  enforce  the  or- 
ders of  the  Commissioners  for  the 
sale  of  encumbered  estates  in  Ire* 
land?  qu€ere.  In  re  Scott,  Ex  parte 
Barton.  361 

See  Irregularity,  3. 
Taxation,  10. 

MASTER'S  OFFICE. 
See  Interrogatories,  I. 

MEMORANDUM  OF  SERVICE. 
See  Appearance,  2. 

MISTAKE. 
See  Plea,  2. 

MIXED  FUND. 

See  Conversion,  L 

MORTGAGE. 

Where  a  mortgagee  receives  rents 
between  the  report  and  the  day 
of  payment,  it  is  not  the  practice 
on  directing  the  accounts  to  be 
continued  and  the  time  to  be  ex- 
tended 
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tended^  to  order  the  mortgagor 
forthwith  to  pay  the  arrears  of 
interest  and  costs.  Buchanan  v. 
Greenwai/,  Page  355 

See  Railway,  5. 


MOTION. 

1.  A  inotian  being  refused,  with 
costs,  the  party  cannot  afterwards 
renew  the  motion  till  the  costs 
have  been  paid.  Oldfield  v.  Cob- 
belt.  91 

2.  Costs  given,  though  not  asked  by 
the  notice  of  motion.  Butler  v. 
Gardener.  523 

MOTION  TO  COMMIT. 

See  Committal. 
Taxation,  4. 

MULTIFARIOUSNESS. 

There  were  two  Railway  Companies^ 
A.  and  J9.  A  shareholder  in  A. 
filed  his  bill  on  behalf  &c.  against 
the  Companies  A.  and  B.  and  the 
directors  of  the  two  Companies, 
complaining,  first,  that  the  direc- 
tors of^.  had  illegally  invested 
the  funds  in  shares  in  B.;  and, 
secondly,  of  a  separate  transac- 
tion, whereby  the  capital  of  A> 
had  been  advanced  to  B.  upon  an 
arrangement  not  authorised,  and 
praying  for  relief  against  the  se- 
veral directors :  Heidi  that  the 
bill  was  multifarious.  Salomons 
V.  Laing.  339 


NEXT  OF  KIN. 

A  testatrix  having  three  daughters, 
gave  one-third  to  each  for  life* 
with  remainder  to  their  children 
respectively^  with  cross-remaind- 
ers between  them,  with  an  ulti- 
mate limitation  to  her  own  "  next 
of  kin  and  legal  personal  repre- 
sentatives." Held,  that  the  class 
of  next  of  kin  was  to  be  ascer- 
tained at  the  death  of  the  testa- 
trix, and  that  they  took  as  joint 
tenants.     Baker  v.  Gibson, 

Page  101 

NOTICE, 
See  Exceptions,  2,  3. 


ORDER. 

See  Abandonment  of  Order. 

ORDER  NISI. 
See  Irregularity,  3. 

ORDER  OF  COURSE. 
See  Irregularity,  2. 

ORDINANCES. 
See  Charity,  3,  4. 


PARENT  AND  CHILD. 

About  six  months  after  a  lady  came 

of  age,  a  creditor  of  her  father 

obtained  from  her  securities   for 

Uu  S  his 
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his  debt.  The  Court  was  of  opi- 
nion, that  the'  creditor  had  not 
used  any  undue  or  fraudulent 
meansi  or  availed  himself  of  the 
fraud  of  any  other  party  to  pro- 
cure payment,  and  held,  that  the 
mere  fact  of  a  daughter  volun- 
tarily paying  the  debt  of  her 
father,  who  was  in  difficulties,  was 
not|  of  itself,  ground  for  imputing 
undue  influence  to  the  father,  or, 
even  if  such  influence  had  been 
exercised,  for  imputing  knowledge 
of  it  to  the  creditor  who  received 
payment  in  that  way.  '  Thomher 
V.  Sheard.  Page  589 

PARTIES. 

The  trustees  of  a  dissenting  chapel 
mortgaged  it  under  their  powers, 
and  the  deed  contained  a  power 
of  sale.  The  mortgagee  conveyed 
it  to  A,  B.,  and  in  a  suit  by  the 
trustees,  insisting  that  A,  B.  was 
mortgagee  and  not  a  purchaser 
from  the  mortgagee,  held  that 
some  of  the  subscribers  were  ne- 
cessary parties.       Minn  v.  StanU 

190 

See  Copt  Bill. 
Railway,  9. 

PARTNER. 

A  partner  having  excluded  his  co- 
partner, an  injunction  was  granted 
to  restrain  him  from  obstructing 
or  interfering  with  his  co-partner 
in  the  exercise  and  enjoyment  of 
his  rights  under  the  partnership 
articles.     HaUv.HaU.  414 

See  Agreement. 


PAUPER. 

Pauper  order  discharged,  the  party 
being  in  receipt  of  an  annuity 
though  it  was  the  subject  of  the 
suit.     Butler  v.  Gardener. 

P^525 

PAY  AND  DIVIDE. 
See  Vested  Interest,  2,  3. 

PAYMENT  INTO  COURT. 

!•  A  party  having  a  contingent  in- 
terest in  a  trust  fund  may,  in  a 
proper  case,  have  it  brought  into 
Court  for  his  protection  ;  but  he 
must  shew  some  sufiicient  ground 
for  it.     Rots  V.  Ross.  89 

2.  Motion  to  pay  trust  fund  into 
Court,  refused,  on  the  ground 
that  there  was  no  allegation  of 
danger,  and  that  the  fund  might, 
if  hecessary,  be  sufficiently  pro- 
tected by  a  distringas.  Ibid* 

PAYMENT  OUT  OF  COURT. 

1.  In  cases  of  very  small  sums,  stand- 
ing to  a  separate  account  in  Court, 
and  where  the  title  is  simple,  the 
Court,  to  save  expense,  will  order 
payment  upon  petition,  without 
attendance  in  Court.  Petty  v. 
Pettt/.  170 

2.  Where  a  fund  stands  to  the  gene- 
ral credit  of  a  cause,  it  will  not  be 
paid  out  in  the  absence  of  the 
legal  personal  representatives. 
But  if,  after  decree  and  where  the 
fund  is  clear,  the  executor  dies,  a 
supplemental  bill  is  not  always 
necessary,  for  the  fund   may  be 

distributed 
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distributed  on  petition,  upon  the 
appearance  of  the  new  personal  re- 
presentatives. Parsons  v.  Groome. 
Page  180 

PETITION. 

Under  an  act,  certain  monies  were 
to  be  distributed  on  petition.  A 
reference  being  directed  to  ascer- 
tain the  persons  entitled,  one  who 
was  not  a  party  to  the  reference 
went  in  thereunder  and  failed, 
^e  afterwards  filed  a  bill  on  the 
ground  that  he  was  in  want  of  dis- 
covery and  evidence,  which  he 
could  not  obtain  in  the  reference. 
The  Court,  though  it  held  that  the 
bill  was  not  demurrable,  neverthe- 
less stayed  the  proceedings  therein 
until  the  Master  had  made  his  re- 
port,    fft/de  v.  Edwards.         253 

See  Appearance,  1. 
Demurrer,  I. 
Payment  out  of  Court,  ]. 

PHYSICIAN. 
A  physician  attended  the  testator 
for  many  years  without  having 
obtained  any  remuneration.  He 
stated  *'  that  the  testator  had  pro- 
mised to  pay  him  for  his  services, 
or  leave  him  an  equivalent."  He 
did  neither.  Held  that  the  phy- 
sician had  no  claim  against  the 
estate,  and  a  payment  made  to 
him  by  the  executor  was  disal- 
lowed.    Shallcross  v.  Wright,  558 

PIRACY. 
See  Injunction,  1. 


PLATR 
See  Heir  Looms. 

PLEA. 

L  A  plea  was  overruled  and  ordered 
to  stand  for  an  answer.  Exceptions 
were  then  taken  and  submitted  to, 
after  which,  a  warrant  was  taken 
out  for  time  to  answer,  which  was 
consented  to.  The  order,  as 
drawn  up,  gave  leave  to  plead, 
answer,  or  demur  Sec.  The  De- 
fendant filed  a  second  plea.  An 
application  to  take  it  off  the  file 
was  refused  until  the  order  of  the 
Master  had  been  discharged. 
Chambers  v.  Howell.       Page  663 

2.  The  order  was  afterwards  dis- 
charged, on  proof  that  satisfied 
the  Court  that  it  was  not  in  ac- 
cordance with  the  consent.     Ibid. 

See  Irregularity,  3. 

PLEADING. 

An  allegation  that  a  party  **  duly 
made  her  last  will  and  testament" 
is  sufficient.  It  is  not  necessary 
to  state  the  signature  and  attesta- 
tion. H^de  V.  Edwardsm  160 
See  Answer. 

Arbitration. 

Bill  of  Review. 

Breach  of  Trust. 

Contempt. 

Decree. 

Demurrer. 

Impertinence. 

Multifariousness. 

i;  tt  4  See 


6AS 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


See  Pasties. 
Pktitiojt. 
Railwat,  7,  8,  9,  la 

POWER* 
1.  A  fatlier  had  a  power  of  appoint- 
ing to  any  of  liU  children.  Hav- 
ing, in  breach  of  trust,  obtained 
possession  of  part  of  the  trust 
funds,  he,  in  1834,  appointed  that 
part    to  his    daoghters,   in   ex- 

'  elusion  of  his  son,  under  an  agree- 
ment that  that  part  should  after- 
wards- be  conveyed  to  him,  in 
exchange  for  an  esUte  of  less 
value.  In  1844,  he  executed  a 
second  appointment,  reciting  the 
previous  dealing  with  the  fund, 
and  he  thereby  appointed  the  re- 
maining portion  o£  the  trust  pro- 

,  perty  "and  all  other "•  the  pro- 
perty  comprised  in  the  settlement, 
to  his  daughters.  Held,  that 
the  first  appointment  was  void; 
and,  secondly,  that  the  portion  of 
tlie  property  comprised  therein 
was  not  appointed  by  the  second 
deed.      Askham  v.  Barker. 

Page  499 

2.  A  power  to  appoint  amongst 
children  is  not  within  the  27th  sec- 
tion of  the  Wills  Act,  and  a  mere 
general  devise  or  bequest  to  a 
child  will  not  operate  as  an  execu* 
tion  of  such  a  power.  Choes  v. 
Awdry.  504 

PRACTICE. 

See  Abandonment  of  Order. 
Amendment. 
Appearance. 
Attachment. 


See  Attorvet-Genebai^ 

Claim. 

Contempt. 

Copt  Bill. 

Costs. 

Counsel. 

Evidence. 

Exceptions. 

FsMS  Covert. 

Income  Tax. 

Injunction. 

Insolvent. 

Insuppicibnct. 

Interrogatoriks. 

Irregularitt. 

Jurisdiction. 

Motion. 

Pauper. 

Payment  into  Court. 

Payment  out  op  Court. 

Petition. 

Plea. 

Pro  confesso. 

Production  of  Documents. 
Property  Tax. 

Scandal      and      Imperti- 
nence. 
Security  for  Costs. 
Separate  Account. 
Stayino  Proceedings. 
SuBPCENA  for  Costs. 
Substituted  Service. 
Taxation. 

Trustee  Indemnity  Act. 
Undertaking. 
Vendor  and  Purchaser. 
Waiver. 
Witness. 

PRESSURE. 

See  Setting  aside  Conveyance,  1. 
Taxation,  9. 

PRIVILEGE. 
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PRIVILEGE. 
^<0  Production  of  Documents. 

PRIVY  COUNCIL. 
See  Fraudulent  Conveyance. 

PRO  CONFESSO. 

1  A  bill  was,  in  the  presence  of 
and  adversely  to  the  cestuis  qtie 
trust,  taken  pro  confesso  against  a 
trustee  living  abroad.  The  Courts 
under  the  86th  Order  of  1845, 
dispensed  with  service  of  the  de- 
cree on  him.  JBenbovo  ▼.  Davies, 
Page  421 

^.  Where  the  preliminary  order  for 
taking  a  bill  pro  confesso  has  been 
made,  the  Defendant  cannot  be 
heard  at  the  hearing  unless  he 
waives  all  objections.  Greaves  v. 
Greaves.  422 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  Obligation  of  a  party,  holding  a 
fiduciary  office  over  property  un- 
der another,  to  make  a  discovery 
of  the  particulars  of  an  adverse 
title  set  up  by  him.  The  Attorney' 
General  v.  The  Corporation  of 
London.  8 

'2.  The  corporation  of  London  who 
held  the  office  of  conservators  of 
the  river  T^am^^  under  the  Crown, 
claimed  the  freehold  of  the  bed 
and  shores,  and  in  answer  to  an 
information,  which  insisted  on  the 
right  of  the  Crown  thereto,  set  up 
a  prescriptive  title,  and  refused  to 


discover  the  charters  &c.  under 
which  they  held,  the  particulars 
of  their  title,  the  mode  in  which 
they  intended  to  make  it  out|  or 
the  evidence  by  which  it  was  to 
be  supported.  They  admitted  the 
possession  of  documents  relating 
(as  they  said)  to  their  own  rights 
and  which  formed  material  evi- 
dence for  them^  but  did  not  (as 
they. said)  tend  to  prove  the  right 
of  the  Crown,  and  they  submitted 
they  were  not  bound  to  set  forth 
a  list  thereof.  The  Court,  on  a 
consideration  of  the  whole  case, 
having  regard  to  the  nature  of  the 
title  claimed  to  the  bed  or  soil  of 
the  river,  to  the  circumstances 
under  which  it  was  claimed,  and 
to  the  fiduciary  relation  which 
subsisted  between  the  crown  and 
the  corporation  in  respect  of  the 
conservancy.  Held,  that  the  De- 
fendants were  bound  to  give  the 
discovery  required.  The  Attorney- 
General  v.  The  Corporation  of 
London.  Page  8 

3.  On  motion  for  production,  the 
Defendant  asked  that  the  Plaintiff 
might  be  prevented  using  them 
for  any  collateral  purposes,  al- 
leging that  there  were  proceedings 
at  law  pending.  The  Court,  how- 
ever, declined  so  to  restrict  the 
order.  Tagg  v.  The  South  Devon 
Railway  Company.  151 

4.  Case  and  opinion  submitted  and 
taken  by  trustees  in  contemplation 
of  the  litigation,  held  privileged 
as  against  the  cestuis  que  trust. 
Brown  v.  Oakshott.  252 

5.  A  suit  was  instituted  by  a  cestui 

que 
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que  trusty  to  set  aside  a  sale  by 
trustees  to  their  solicitor.  The 
solicitor  submitted  to  give  up  the 
purchase  on  repayment.  He  ad- 
mitted the  possession  of  the  title 
deeds,  but  resisted  their  produc- 
tion, unless  the  Plaintiff  consented 
to  repay  the  purchase  money,  say- 
ing that  the  title  was  bad,  and  that 
the  Plaintiff  would  have  the  power, 
as  he  had  the  inclination,  to  ex- 
pose the  tide,  in  case  he  abandoned 
the  suit.  Held  that  the  solicitor 
was  bound  to  produce  the  deeds. 
Shallcross  v.  fVeaver.  Page  272 
6.  An  order  for  production  cannot 
be  made  against  an  executor  upon 
admissions  in  his  testator's  answer. 
Scott  V.  Wheeler.  S66 

See  Discovery. 

PROPERTY  TAX. 

A  purchaser  paying  his  purchase 
money,  with  interest,  into  Court 
is  not  to  deduct  the  income  tax 
payable  on  the  interest.  Humble 
V.  Mumble.  4S 

See  Impertinence. 

PROTECTION. 
See  Production  of  Documents* 

PUBLIC  COMPANY. 

See  Railway. 

Winding  up  Act. 

RAILWAY. 

1.  A  Railway  Company  authorised 
to  make  a  line  of  fifty-six  miles,  re- 


solved on  making  only  four  miles 
of  it,  and  to  abandon  the  rest. 
Held,  that  such  a  resolution  was 
illegal,  both  as  against  the  land- 
owners on  the  line  and  the  share- 
holders in  the  Company.  Cohen 
V.  Wilkinson.  Page  125 

2.  The  powers  contained  in  Railway 
acts  are  given  only  in  the  con- 
templation of  the  supposed  public 
good  by  completion  of  the  whole 
work ;  and  this  Court  will  interfere 
when  it  sees  that  tlie  whole  under- 
taking cannot  be  completed.  Ibid. 

3.  A  Railway  Company  is  not  like  a 
partnership  for  general  trading 
purposes,  in  which  one  portion  of 
the  business  may  be  abandoned ; 
but  it  is  a  partnership  for  a  public 
purpose,  for  effecting  a  work  which 
it  is  a  duty  to  complete.  The  ob- 
ligation to  complete  the  work  is 
co-extensive  with  the  autliorlty  to 
make  it.  Ibid* 

4.  It  appeared  that  a  Railway  Com- 
pany had  neither  the  intention 
nor  the  means,  nor  any  probability 
of  obtaining  the  means,  of  com- 
pleting the  whole  of  the  line  autho- 
rised by  their  act ;  but  they  w^ 
peared  to  have  the  means  and  in- 
tention to  complete  a  part  only. 
An  injunction  was  granted,  at  the 
instance  of  a  shareholder,  in  the 
form  of  restraining  the  company 
from  applying  the  funds  in  the 
construction  of  the  part  only,  or 
otherwise  than  with  the  view  and 
purpose  of  completing  the  whole. 

md. 

5.  Some  property  was  mortgaged  to 
the  Plaintiffs,  who  were  not  bound 

to 
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to  receive  their  money  until  a 
future  day.  A  Railway  Company^ 
with  knowledge,  treated  with  the 
mortgagor  alone,  and,  not  agree- 
ing, paid  into  Court,  to  the  credit 
of  the  mortgagor,  the  amount  of 
compensation,  but  made  no  pro- 
vision for  the  compensation  to  the 
mortgagees  under  the  8  &  9  Vict, 
c*  18.  «•  114.  The  Company  then 
took  possession,  and  commenced 
pulling  down  the  building.  The 
Court  restrained  the  Company 
from  proceeding,  until  the  value 
of  the  mortgagees'  interests  had 
been  ascertained  and  paid  or  se- 
cured. Ranhen  v.  The  East  and 
West  India  Docks  and  Birming- 
ham Junction  Railway  Company, 
Page  298 

6.  A  Railway  Company  became  law. 
fully  possessed  of  shares  in  another 
independent  Railway  Company. 
Held,  that  having  no  authority  to 
do  so  by  their  act  of  parliament 
they  could  not  legally,  as  against 
one  dissentient  shareholder,  in- 
crease their  number  of  such  shares, 
or  apply  their  funds  for  the  sup- 
port of  the  second  company.  Salo- 
mons v.  Laing.  339 

7.  A  Railway  Company  is  bound  to 
apply  all  its  monies  and  property 
for  the  purposes  directed  and  pro- 
vided for  by  the  act  of  parliament, 
and  not  for  any  other  purpose 
whatever.  Any  application  of  or 
dealing  with  the  capital,  funds,  or 
money  in  any  manner  not  dis- 
tinctly authorised  by  the  Act  is 
illegal;  and  where  directors,  for 
purposes  not  authorised  by   the 


Act,  are  proceeding  to  involve  the 
Company  or  shareholders  in  liabi- 
lities to  which  they  never  con- 
sented, relief  may  and  ought  to 
be  given  in  this  Court.  In  such 
a  case,  one  shareholder  may  sue 
on  behalf,  &c«  Salomons  v.Laing, 
Page  SS9 

8.  A  Company  was  authorised  by 
three  several  acts  to  make  three 
several  railways,  and  raise  three 
several  sums  for  that  purpose. 
A  subsequent  act  declared^  that 
the  Company  mentioned  in  the 
three  several  acts  were  and  ever 
had  been  the  same,  and  not  se- 
parate and  distinct  companies. 
Shares  were  issued  for  raising  the 
whole  capital  for  the  three  under- 
takings, without  distinction,  and 
calls  were  made  :  Held,  that  the 
Company  had  no  right  to  apply 
the  funds  in  making  one  only  of  the 
railways,  abandoning  the  others; 
but  that  a  clear  allegation  not 
only  of  the  abandonment,  but  that 
the  directors  intended  so  to  mis- 
apply the  funds  in  making  a  part 
only,  was  necessary  to  support  a 
bill  to  prevent  it.  Hodgson  v. 
Earl  Powis.  392 

9.  In  an  amalgamated  Railway  Com- 
pany, there  were  three  classes  of 
shareholders.  A  shareholder  of 
one  class  filed  a  bill  on  behalf  of 
himself  and  all  others  of  the  class, 
stating  that  an  unfair  and  unne- 
cessary call  had  been  corruptly 
made  on  that  class,  which  some 
had  paid,  but  that  the  Plaintiff 
had  refused  to  pay  it,  and  praying 
that  an  account  might  be  taken 

to 
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to  ascertain  the  propriety  and  ne- 
cessity of  the  call,  and  for  an  in- 
junction :  Held,  that  this  was  an 
attempt  to  induce  this  Court  to 
interfere  in  the  internal  manage- 
ment of  the  affairs  of  a  continuing 
company,  and  a  general  demurrer 
to  the  bill  was  allowed.  Held, 
also,  that  the  shareholders  of  the 
same  class  as  the  Plaintiff  who 
had  paid  the  call  and  the  other 
two  classes  of  shareholders  ought 
to  be  represented.  Bailey  v.  The 
Birkenhead^  LancaMre^  and 
Cheshire  Junction  Railway  Com' 
pany.  Page  433 

10.  A  bill  was  filed  by  a  shareholder 
on  behalf  &c.,  to  prevent  the  di- 
rectors making  a  part  only  of  the 
railway,  abandoning  the  rest,  and 
for  an  indemnit}'.  There  were 
several  classes  of  shareholders. 
Held,  that  it  was  not  necessary 
that  the  several  classes  should  be 
severally  and  separately  repre- 
sented on  the  record.  Dumvile 
v.  The  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway 
Company*  444 

11.  The  rights  of  shareholders  in 
railway  companies  depend  on  their 
rights  as  co-partners,  greatly  mo- 
dified, however,  by  the  public 
duties  and   parliamentary  condi- 

i  tions  to  which,  on  the  constitution 
of  their  partnership,  they  sub- 
jected themselves  to.  Graham  v. 
The  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Com» 
pany.  460 

12.  Where  a  Railway  Company  has 
undertaken  to  complete  a  line,  or 


any  series  of  lines,  they  are  bound 
to  complete  the  whole  line  or  series 
of  lines,  and  are  not,  without  par- 
liamentary authority,  at  liberty  to 
abandon  any  portion  of  their  un- 
dertaking. Graham  v.  The  Birlc- 
enhead,  Lancashire,  and  Cheshire 
Junction  Raihoay  Company. 

Page  460 
IS.  Existing  contracts  for  making 
part  of  the  line  are  no  answer  to 
an  application  to  prevent  a  Rail- 
way Company  from  making  a  por- 
tion of  the  line  with  an  intention 
of  completing  less  than  the  whole. 

Ibid. 

14.  On  an  application  for  an  injunc^ 
tion  to  prevent  a  Railway  Com- 

'  pany  from  making  a  portion  only 
of  their  line,  abandoning  the  rest, 
the  Court  would  not  be  disposed 
to  act  in  a  severe  and  strict  manner, 
if,  by  a  small  expenditure,  a  great 
benefit  might  result  to  the  share- 
holders and  a  considerable  ad- 
vantage to  the  public.  Ibid, 

15.  Observations  as  to  the  discretion 
of  the  Court  in  such  a  case.  Ibid. 

16.  A  Railway  Company  took  lands, 
the  subject  of  an  administration 
suit,  and  in  which  infants  and  mar- 
ried women  were  interested,  and 
a  reference  was  made  to  the  Master 
in  the  cause,  to  ascertain  what 
course  was  the  most  beneficial  for 
the  parties  under  disability.  The 
company  was  directed  to  pay  all 
the  costs,  charges,  and  expenses 
of  the  petition  and  reference. 
Picard  v.  Mitchell.  486 

17.  As  to  what  amounts  to  a  ^^  wilful 
refusal,'^  within  the  Lands  Clauses 

Con- 
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Consolidation  Act.  In  re  The 
Windsor t  Staines^  and  South  West" 
ern  Railway  Act.  Page  522 

18.  Where  a  Railway  Company  has 
formed  a  portion  of  the  line,  but 
is  unable  to  complete  the  whole, 
the  Court  exercises  a  discretion 
in  granting  an  injunction,  the  effect 
of  which  will  be  to  prevent  that 
portion  being  made  effective  and 
beneficial  to  the  public  and  profit- 
able to  the  shareholders.  Hodgson 
V.  Earl  Potvis.  529 

See  Breach  of  Trust. 
Multifariousness, 

REAL  AND  PERSONAL 
ESTATE. 

See  Assets. 

Conversion. 

REAL  ESTATE. 
See  Domicile. 

RELEASE. 
See  Fraud. 

REMOTENESS. 
See  Vested  Interest,  2,  3. 


SCANDAL  AND  IMPERTI- 
NENCE. 

Where  the  allowance  of  exceptions 
for  scandal  and  impertinence  is 
confirmed  by  the  Court,  upon  ap- 
peal from  the  Master,  a  special 
order  to  expunge  is  necessary. 
JoddreUv.Joddrell.  '  216 


SECURITY  FOR  COSTS. 

L  A  Plaintiff  described  himself  as 
living  abroad. .  Having  given  no- 
tice of  a  motion,  the  Defendant  ap- 
peared and  asked  for  time  to  answer 
the  afiidavits,  and  he  afterwards 
filed  affidavits  in  opposition.  Held, 
that  he  had  not  thereby  waived 
his  right  to  security  for  costs. 
Murroxjo  v.  Wilson,  Page  497 

2.  A  Defendant  does  not,  by  simply 
defending  an  application  against 
him,  lose  his  right  to  security  for 
costs.  Ibid. 


SEPARATE  ACCOUNT. 

1.  Observations  on  the  effect  of  carry- 
ing over  funds  to  separate  accounts 
in  the  Accountant-Generars  books, 
and  to  the  importance  of  affixing 
appropriate  headings  thereto.  In 
re  Jervoise,  209 

2.  When  a  fund  is  carried  over  to 
a  particular  separate  account,  it 
is  released  from  the  general  ques* 
tions  in  the  cause,  and  becomes 
marked  as  being  subject  only  to 
the  questions  arising  upon  the  par- 
ticular matter  referred  to  in  the 
heading  of  the  account.  Ibid* 

See  Trustee  Indemnity  Act,  2. 

SEQUESTRATION. 
See  Fraudulent  Conveyance* 


SERVICE. 

See  Substituted  Service. 

SET-OFF. 
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SET-OFF. 

Cross  costs  in  two  suits  ordered  to  be 
set-o£    Budge  r.  Budge. 

PageS85 

SETTING  ASIDE  CONVEY- 
ANCE. 

1.  Conveyance  by  the  Plaintiff,  an 
eldest  son,  to  the  Defendants  his 
brothers,  of  his  interest  in  an  es- 
tate, for  an  inadequate  consider- 
ation, set  aside,  on  the  ground  of 
the  Plaintiff's  ignorance  of  his 
rights,  and  of  the  absence  of  a 
full  and  free  disclosure  of  all  the 
material  facts  known  by  the  De- 
fendants, and  of  the  Plaintiff  be- 
ing under  pecuniary  pressure  and 
without  proper  legal  advice. 
Sturgev.  Sturge.  229 

2.  An  estate  was  devised  to  E,  S. 
in  tail.  By  her  marriage  settle- 
ment she  retained  a  power  of  ap- 
pointing the  fee,  and  by  her  will 
she  appointed  it  to  her  children^ 
excluding  the  eldest,  otherwise 
provided  for.  No  fine  or  recovery 
was  levied  after  her  death.  After 
her  death,  the  eldest  and  the  four 
younger  sons  agreed  to  divide  the 
estate,  and  the  eldest  agreed  to 
sell  his  share  to  the  latter,  and  he 
accordingly  conveyed  all  his  in- 
terest. The  conveyance  was  set 
aside  on  the  grounds  above  men- 
tioned. Ibid. 

See  Fraud. 

SHEWING  CAUSE. 
See  Injunction^  5. 


SIGNATURE. 
See  Plbadihg. 

SOUCITOR  AND  CLIENT. 

See  Taxation. 

Undertaking,  2. 
Winding-up  Act,  % 

STATUTE. 

40  Geo.  S.  c  9S.     iS^  Thellussok 
Act. 

I  fV.  4.  c.  S6.     See  Costs,  I. 

A&  5  fV.^.  c.*22.    See  Apportion- 
ment, 1,  2. 

7  JF.  4.  &  1  Vict.  r.  26.    See  Power, 
2. 

8  Vict,  c  18.     See  Lands  Clauses 
Consolidation  Act. 

10&  11  Vict.  C.96.     See  Trustee 
Indemnity.  Act. 

I I  &  12  Vict.  c.  45.     See  Winding- 
UP  Act. 

12  &  IS  Vict.  c.  74.      See  Trustee 
Indemnity  Act. 


STAYING  PROCEEDINGS. 


1.  Motion  to  stay  proceedings  in  a 
second  suit  until  payment  by  the 
Plaintiff  of  the  costs  in  the  first 
which  had  been  dismissed  refused, 
it  not  appearing  that  the  second 
bill  could  be  produced  by  a  fair 
amendment  of  the  first.  Budge  t. 
Budge.  Page  S85 

2.  A  Defendant  offering  the  Plain- 
tiff all  the  relief  specifically  sought 
by  his  bill,  moved  to  dismiss  the 
bill  without  costs,  or^  that  the 
Plaintiff  might  apply  respecting 

them. 
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them.  The  Plaintiff  then  insisted 
on  a  further  demand,  which  might 
be  had  under  the  prayer  for  ge- 
neral relief  or  by  amendment. 
The  Court  refused  the  motion 
with  costs,  but  intimated  that  this 
proceeding  must  be  considered  at 
the  hearing.  Hennet  v.  Luard, 
Page  479 
3.  The  decision  in  Sivell  v.  Abraham, 
5  Beavarty  598.,  adhered  to.   Ibid. 

See  Petition. 

WiMDiNG-UF  Act,  S. 

SUBPCENA  FOR  COSTS. 

An  order  was  made  on  the  applica- 
tion of  the  Plaintiff  that  certain 
costs  should  be  taxed  and  paid 
without  stating  to  whom.  The  sub- 
poena for  costs  directed  them  to 
be  paid  to  the  Plaintiff,  and  an  at- 
tachment issued  in  the  usual  form. 
Held,  regular.   Oldfieldv.  Cobbett. 

91 

SUBSTITUTED  SERVICE. 

An  appearance  was  entered  for  the 
Defendant,  and  a  traversing  note 
filed.  An  order  was  made  for  ser- 
vice of  it  at  his  last  place  of  re- 
sidence.   Horlocky,  Wilson*    545 

SUFFICIENCY. 
See  Answer. 

SUING  ON  BEHALF. 

See  Breach  of  Trust. 
Railway,  7-  9, 10. 


SURVIVORSHIP. 
See  Tenancy  by  Entireties. 


TAXATION. 

1.  Application  by  residuary  legatee, 
more  than  twelve  months  after 
payment,  for  the  taxation  of  a  so- 
licitor's bill  against  the  executor, 
refused ;  notwithstanding  there 
had  been  some  agreement  be- 
tween the  legatee  and  solicitor, 
and  that  payment  had  afterwards 
been  made  behind  the  back  of  the 
legatee.    In  re  Rees.       Page  256 

2,  A  payment  for  legacy  duty  made 
by  a  solicitor  for  his  client  ought, 
for  taxation,  to  be  included  in 
his  cash  account  and  not  in  his 
bill  of  costs,  and  therefore  such  a 
payment  is  not  to  enter  into  the 
computation,  in  considering  whe- 
ther a  sixth  is  taxed  off.  In  re 
Haigh.  307 

S.  An  ex  parte  order  for  the  delivery 
of  a  bill  of  costs  discharged  with 
costs :  the  allegation  of  the  pro- 
fessional employment  being  denied 
by  the  solicitor.    In  re  Eldridge. 

387 

4.  A  solicitor  was  ordered  to  de- 
liver his  bill  for  taxation.  Upon 
a  motion  to  commit  for  the  non- 
delivery, he  swore  he  had  no 
documents  or  memoranda  from 
which  he  could  make  out  his  bill. 
The  Court  made  no  order  on  the 
motion.     In  re  Ker.  390 

5.  The  decision  in  Robins  v.  Mills^ 

1  Beav. 
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1  Beav,  227m  is  inapplicable 
where  the  merits  of  the  cause 
roust  enter  into  the  discussion. 
fVebb  V.  Grace.  In  re  Vines  and 
Hobbs.  Page  489 

6.  In  taxation,  abstracts  are  ordi- 
narily passed  if  they  contain  eight 
folios  on  an  average ;  but  the 
strict  rule  is,  that  they  should 
contain  ten  folios.     In  re  Walsh. 

490 

7.  Taxation  of  a  paid  bill  sought  on 
the  ground  of  overcharge  in  ab- 
stracts containing  less  than  ten 
folios  refused,  the  practice  being 
in  uncertainty  and  there  being  no 
pressure  or  surprise.  Ibid. 

S.  Explanatory  notes  of  the  Taxing 
Master  as  to  the  charge  for  ab- 
stracts, &c.  &c.  Ibid. 

9.  A  meeting  was  appointed  to  set- 
tle important  matters  on  the  23rd 
of  Augustf  and  the  costs  were  to 
be  paid  by  A.B.  The  bill  of 
costs  was  delivered  the  evening 
before,  and  payment  was  then  in- 
sisted on,  though  the  bill  was 
objected  to.  Upon  evidence  of 
overcharge,  taxation  was  ordered 
after   payment.     In  re  Elmslie. 

538 

10.  Two  suits,  attached  to  the  Y.C. 
£.,  were  compromised,  in  one 
there  was  an  order  to  dismiss  on 
the  payment  of  costs,  and  the 
other  was  stayed  only.  The  costs 
of  both  were  paid  under  pressure, 
and  there  were  overcharges. 
Held,  that  the  M.  R.  had  juris- 
diction to  order  a  taxation.  Ibid. 
See  Irregularity. 

Winding-Up  A(jt,  2. 


TENANCY  BY  ENTIRETIES. 

The  interest  on  funds  was  given  to 
husband  and  wife  during  their 
lives,  or  the  life  of  the  survivor. 
In  the  suit,  the  fund  had  been  car- 
ried oyer  to  the  account  of  *'  the 
husband  and  wife  their  stock  ac- 
count," and  the  dividends  were  to 
be  paid  to  them  and  to  the  sur- 
vivor. Held,  that  the  dividends 
unreceived  during  their  joint 
lives  belonged  to  the  survivor.  La- 
primaudaife  v.  Teissier^  Page  206 

TENANT  FOR  LIFE. 

See  Improvements. 
Injunction,  4. 

THELLUSSON  ACT. 

The  rents  of  Irish  estates  were  di- 
rected to  be  accumulated  and 
become  part  of  the  personal  es- 
tate. Held,  that,  although  tlie 
Thellusson  Act  did  not  apply  to 
Irish  estates,  yet  that  it  applied 
to  the  rents,  as  invested  from 
time  to  time,  and  that  although 
the  rents,  which  ought  to  be  con- 
sidered as  corpus,  might  be  in- 
vested for  more  than  twenty-one 
years  from  the  testator's  death, 
yet  that  the  income  thereof  could 
not.     EUis  V.  Maxtaell.  104 

TITLE  DEEDS. 

See  Production  or  Documents, 
2.5. 

TRAVERSING 
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TRAVERSING  NOTE. 
See  Substituted  Service. 

TRUST. 
See  Charity,  1,  2. 

TRUSTEE. 

See  Copy  Bill. 
Improvements. 
Injunction,  4. 
Production  of  Docu- 
ments, 4. 

TRUSTEE  INDEMNITY  ACT. 

1.  Where  an  executor  pays  a  le- 
gacy into  Court,  under  the  Trustee 
Indemnity  Act  (10  &  II  Vid. 
c.  96.)  his  costs  of  paying  it  in 
are  to  be  borne  by  the  estate;  but 
those  of  paying  it  out  by  the  le- 
gatee.   In  re  CatoAome.  Page  56 

2.  To  enable  the  Court  to  distribute 
a  fund  under  the  Trustee  Indem- 
nity Act,  it  must  stand  to  an 
account  which  separates  it  from 
the  other  assets,  and  disconnects 
it  from  all  the  other  trusts  of  the 
will.     In  r£  Everett.  485 

3.  A  fund  was  p^id  into  Court  under 
the  Trustee  Indemnity  Act  The 
tenant  for  life  petitioned  for  pay- 
ment of  the  dividends.  There 
being  no  general  estate  applicable, 
held  that  the  costs  of  the  petition 
ought  to  be  paid  out  of  the  in- 
come and  not  out  of  the  corpus. 
In  re  Lorimer,  521 


VoL.xn. 


UNDERTAKING. 

1.  The  Court  relieved  a  party  from 
an  undertaking  to  make  an  ad- 
mission upon  a  trial  at  law,  the 
law  on  the  point  having,  since 
the  undertaking,  been  placed  in  a 
state  of  uncertainty,  by  reason  of 
conflicting  decisions  of  different 
Courts.     Cocks  V.  Purday. 

Page  451 

2.  Upon  an  alleged  misjoinder  of 
husband  and  wife  as  Petitioners, 
Counsel,  upon  the  instructions  of 
the  solicitor,  undertook  to  amend 
by  making  it  the  petition  of  the 
wife  by  her  next  friend.  Held, 
that  the  solicitor  was  not  person«> 
ally  responsible  for  the  perform- 
ance of  the  undertaking.  In  re 
fVittiams.  510 

See  Winding  Up  Act,  2. 


UNDUE  INFLUENCE. 
See  Parent  and  Child. 


VENDOR  AND  PURCHASER. 

1.  A  purchaser  from  the  Court,  is, 
in  equity,  the  owner,  from  the 
order  confirming  the  report,  and 
any  deterioration  of  the  property 
arising  from  accident  or  by  fire, 
without  the  default  of  the  vendor, 
falls  upon  the  purchaser.  Robert' 
son  V.  SkeUon*  260 

2.  If,  between  the  contract  and 
conveyance,  a  loss  arises  by  acci- 
dentf  which  brings  with  it  legal 

X  X  obligation 
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obligation  which  must  be  imme- 
diately Batisfiedy  the  expense  in- 
curred by  the  vendors  is  payable 
by  the  purchaser.  Robertson  v. 
Skebon.  Page  260 

5.  After  the  confirmation  of  the 
report,  a  part  of  the  premises  fell 
down  and  damaged  the  neigh- 
bouring property,  the  owner  of 
which  threatened  to  bring  an  ac- 
tion,  and  the  remainder  was  ruin- 
ous and  dangerous  to  the  public 
The  vendor  having  reinstated  and 
repaired  the  premises,  the  Court 
held,  that  the  purchaser  was 
bound  to  indenmify  him»  and  on 
petition,  ordered  a  reference  to 
ascertain  the  expenses  properly 
incurred.  Ibid, 

4.  By  conditions  of  sale,  interest 
was  payable  from  November  1846, 
if,  *'from  any  cause  whatever," 
the  purchase  should  not  be  then 
completed.  The  vendors  did  not 
make  out  their  title  until  March 
1849.  Held,  that  interest  was 
payable  only  from  the  last-men- 
tioned period.    Ibid.  S6S 

5.  The  case  of  De  Visme  v.  De  Visme 
must  be  acted  on  with  some  cau- 
tion, and  it  is  not  in  every  case  of 
delay  in  the  delivering  of  a  suffi- 
cient abstract,  that  a  vendor  is  to 
lose  the  interest  which  he  has  sti- 
pulated for.  RamleyY.AdamSmAnS 

6.  Upon  a  sale  under  the  Court,  on 
the  14th  of  September^  there  was 
a  condition  that  the  purchaser 
should  confirm  the  report,  and  be- 
fore the  10th  of  November  ^ay  his 
purchase  money  and  interest  from 
the  29th  of  September^  and  be  en- 


titled to  the  rents  from  that  time; 
and  ^'undernodrcumstances"  was 
he  to  be'  excused  paying  interest 
from  that  time.  The  purchaser 
was  unable  to  obtain  and  serve 
the  order  of  confirmation  until  the 
29th  of  No>oember.  The  abstract 
was  delivered  on  the  6th  of  De^ 
cemberf  and  the  requisitions  finally 
answered  on  the  17th  of  January 
Held,  that  there  was  no  such  de- 
lay on  the  part  of  the  vendor  as 
to  release  the  purchaser  from  pay- 
ment of  interest.  Bauietf  v* 
Adam*,  F&ge  475 

VESTED  INTEREST. 

1.  Residuary   personal   estate  was 
bequeathed  in  trust  for  all  the 
sons  and  daughters  of  A,  and  B. 
(who  were  living),  the  shares  to 
be  vested  at  twenty-one,  though 
**  not  payable  or  transmissible " 
until  the  deaths  of  ^1.  and  i^ 
The   will    contained  pow&a  oi 
maintenance.    Held,  that  the  sons 
and      daughters^    oa    attaining 
twenty-one,   acquired  vested  in- 
terests, subject  to  the  rights  of 
future-bom    children,   and  that 
after  attaining  twenty-one,  they 
were  entitled,  in  the  life  of  i.  and 
-B.,  to  payment  of  their  shsrcs/jf 
the  income,  though   not  of  the 
capital.     Ellis  v.  MaxaeU.    104^ 

2.  Construction  of  a  bequest  in  the 
form  of  a  direction  to  **pay>  ap- 
ply and  divide"  amongst  children 
"  when  and  as  "  they  should  se- 
verally  attain  twenty-six.    Herri' 

son  V,  Grimwood,  ^^ 

5^A 
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3.  A  testator  directed  his  trustees  to 
pay  and  apply  the  interest  of  his 
residuary  estate  to  his  daughter 
for  life,  for  the  support  of  herself 
and  issue ;  and,  after  her  decease^ 
to  **  pay,  apply,  and  divide  the 
principal''  amongst  all  her  chil- 
dren, *'  when  and  as  "  they  should 
attain  twenty-six.  There  was  a 
trust  for  maintenance  during  mi- 

'  nority,  and  a  power  of  advance- 
ment not  so  restricted.  Held,  that 
the  children  took  immediate  vest- 
ed  interests,  and  that  the  gift  was 
not  too  remote.  HarrUon  v. 
Grimwood.  Page  192 


WAIVER. 

Under  a  decree  in  a  special  fqrm 
directing  the  Master  to  take  trust 
accounts,  ihe  Master  allowed 
special  interrogatories,  without  re- 
quiring a  previous  state  of  facts. 
Held,  that  there  was  no  irregu- 
larity, and  also  that  there  had 
been  a  waiver  by  the  accounting 
party  obtaining  time  to  put  in  his 
examination  thereto.  AUfrey  v. 
AUfrey.  292 

See  Irregularity  S. 
Security  for  Costs. 

WASTE. 
See  Injunction,  4. 

WIDOW. 
See  Infant. 


WILL. 
A.B.  bound  himself  to  pay  16,00(V. 
on  the  death  of  the  survivor  of 
himself  and  wife,  on  certain  trusts, 
under  which,  on  a  contingency, 
the  amount  was  to  revert  to  him- 
self. A,  jB.,  by  his  will,  gave  the' 
16,000/.,  if  it  should  revert  to 
trustees,  on  trust  to  pay  thereout 
14,000/.  to  C.y  and  three  legacies 
of  500/.  each  to  charities^  and 
"the  remaining  sum  of 500/."  to 
the  Foundling  Hospital.  His  wife 
survived  him  nine  years,  and  the 
sum  of  16,000/.  was  invested  in 
25,702/.  S  per  cents.  In  1848,  the 
contingency  happened,  when  the 
fund  reverted,  and  amounted  to 
considerably  more  than  16,000/. 
Held,  that  the  legatees  were  enti- 
tled to  money  legacies  only,  and 
not  to  the  whole  fund.  Loscombe 
V.  Wintringham.  Page  46 

See  Apportionment. 
Assets. 
Conversion. 
Cumulative  Legacy. 
Devise. 
Election. 
Emblements. 
Exoneration. 
Heir  Looms. 
Implication. 
Improvements. 
Issue. 

Leaseholds,  1. 
Legacy. 
Life  Interest. 
Maintenance. 
Next  of  Kin. 

Xx  2       Pleading. 
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See  Pleading. 
Power,  S. 

Tenancy  bt  Entireties. 
Vested  Interest. 


WINDING  UP  ACT. 

1.  Where  a  Company  is  insolvent, 
and  has  been  getting  worse,  it  is 
no  answer  to  an  application  to 
wind  it  up  to  say,  that  the  diffi- 
culties are  temporary,  and  that 
there  is  hope  of  more  prosperous 
times.  In  re  Norwich  Yam  Com' 
pany.  Pbge  S66 

2.  A  bill  incurred  by  a  projected 
company  was  ordered  to  be  taxed 
upon  the  submission  of  four  of  the 
directors  to  pay.  An  official  man- 
ager was  afterwards  appointed  for 
winding  up  the  Company.  The 
Court  refused  to  restrain  the  soli- 
citors   from    enforcing   payment 


against  the  directors,  the  under* 
taking  being  personaL  In  re  Sud^ 
low  and  Kingdom*  Page  527 

3.  An  order  was  made  for  winding 
up  an  abortive  company.  After- 
wards a  bill  was  filed  by  a  ahare- 
holder,  on  behalf,  &c.  againat  the 
directors,  complaining  of  their 
acts,  and  seeking  to  have  the  ac- 
counts taken,  to  make  them  re- 
sponsible,  and  to  have  the  deposits 
returned.  The  Court,  on  motion, 
stayed  the  proceedings  in  the  suit. 
Parburtf  v.  Chadtoick.  614 

See  Contributory. 

WITNESS. 
Motion,  after  publication,  to  prove 
an  affidavit  in  another  cau%t  vanie 
by  a  witness  examined  in  this^ 
and  tending  to  discredit  him,  re- 
fused.    Gregory  v.  Maryckurch, 

275 
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